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PREFACE  TO    SEVENTH   EDITION. 


This  Manual,  prepared  in  1875  as  a  compilation  of  the 
statnes  and  rules  regulating  procedure  in  the  courts  of 
the  United  States,  contained  brief  references  to  some  of 
the  decisions  construing  them.  Having  passed  through 
five  editions  in  that  form  it  was  entirely  recast  in  1883, 
the  notes  of  cases  increasing  its  bulk  from  447  to  970 
pages.  It  has  been  again  enlarged  by  the  addition  of  all 
statutes  relating  to  procedure  in  Federal  courts,  and  an 
appendix  of  additional  notes  of  cases,  bringing  the  statutes 
down  to  December  1,  1888,  while  the  notes  include  the 
decisions  in  volume  127  U.  S.  Keference  to  the  new  mat- 
ter will  be  found  both  in  the  body  of  the  work  and  in  the 
index. 

San  Francisco,  December  1,  1888. 


PREFACE  TO  EIGHTH  EDITION. 


This,  the  eighth  edition,  is  wholly  revised  and 
ifl  now  substantially  a  new  work,  embodying  in  a 
much  enlarged  form  all  that  is  still  applicable  in 
former  editions,  together  with  the  additional  matter 
gleaned  from  later  adjudications  of  the  courts  and 
all  the  statutory  enactments  now  in  force,  including 
those  of  the  first  session  of  the  Fifty-second  Con- 
gress. For  the  insertion  of  the  latest  cases  while 
the  work  was  passing  through  the  press,  the  proof- 
reading ani  index  to  this  edition,  acknowledgment 
is  hereby  made  of  the  valuable  services  of  Mr. 
Ohas.  T.  Boone. 

Febbuabt,  1893. 
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Supreme  law  of  the  land. 

§   1.     Snpreme    and   Inllcrior    coTai*ts« — 

The  judicial  power  of  the  United  States  shall  be 
vested  in  one  Supreme  Court,  and  in  such  inferior 
courts  as  the  Congress  may  from  time  to  time  or- 
dain and  establish.  The  judges,  both  of  the  Su 
preme  and  inferior  courts,  shall  hold  their  offices 
during  good  behavior,  and  shall,  at  stated  times,  re- 
ceive for  their  services  a  compensation,  which  shall 
not  be  diminished  during  their  continuance  in  office. 
(U.  S.  Const,  art.  3.) 

Power  of  OongresB. — Congress  cannot  confer  any 
part  of  the  judicial  power  upon  an  executive  officer. 
(Beatty  v.  U.  S.,  1   Dev.  231.)    Congress  cannot  give 
FxD.  PBoa— 1* 
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jurisdiction  or  require  servioes  of  any  officer  of  a  State 

fovernment.  (Ex  parte  Pool,  2  Va.  Cas.  276;  Frigg  v. 
'enQsylvauia,  16  Peters,  539.)  Confin*es8  cannot  vest  any 
Portion  of  the  judicial  power  of  the  United  States,  except 
m  courts  ordained  and  established  by  itself  (U.  S.  v. 
Ames,  1  Wood.  &  M.  89;  The  British  Prisoners,  1  Wood. 
&  U,  66;  Martin  v.  Hunter,  1  Wheat.  304;  Houston  v. 
Moore,  5  Wheat.  1,  3  Sera.  &  R.  169;  Ex  parte  Knowles, 
5  CaL  300;  Davison  v.  Champlin,  7  Conn.  244;  EJy  v. 
Peck,  7  Conn.  239;  U.  S.  v.  Lathrop,  17  Johns.  4;  State 
V.  McBride,  Rice,  400;  Jackson  v.  Rose,  2  Va.  Cas.  34), 
nor  vest  any  portion  of  the  jurisdiction  of  the  United 
States  in  State  courts.  (Martin  v.  Hunter,  1  Wheat.  304; 
Houston  V.  Moore,  5  Wheat.  1;  Steams  v.  U.  S.,  2  Paine, 
300;  Ex  parte  Knowles,  6  CaL  300;  Ely  v.  Peck^  7  Cunn. 
239;  Davison  v.  ChampHn,  7  Conn.  244;  U.  S.  v.  Lathrop, 
17  Johns.  4;  State  v.  M&Bride,  Rice,  400;  Jackson  v. 
Rose,  2  Va.  Cas.  34.)  A  State  court  cannot  exercise 
jurisdiction  conferred  npon  it  by  Congress.  (Ex  parte 
Knowles,  5  CaL  300.)  Congress  cannot  enforce  juris- 
diction on  a  State  court  (Steams  v.  U.  S.,  2  Paine,  3U0; 
Ex  parte  Stephens,  70  Massi  559;  Miss.  Riv.  Tel.  Co.  v. 
First  Nat.  Bank,  7  Chic  L.  N.  157;  The  British  Pris- 
oners, 1  Wood.  &  M.  66),  nor  compel  a  State  court  to 
exert  jurisdiction  (Steams  v.  U.  S.,  2  Paine,  300;  Missis- 
sippi Riv.  Tel.  Co.  V.  First  Nat  Bank,  7  Chic.  L.  N.  168; 
Ex  parte  Stephens,  70  Mass.  559),  nor  can  Conf2^*-ess  give 
jurisdiction,  or  require  service  of  any .  officer  of  a  State 
government  as  such  (Prigg  v.  Commonwealth,  16  Peters, 
539;  Ex  parte  Pool,  2  Va.  Cas.  276),  nor  confer  jurisdic- 
tion on  a  military  commission.  (Ex  parte  Milligan,  4 
WalL  121.)  This  clause  does  not  apply  to  or  prohibit 
the  establishment  of  military  courts  in  the  insurrectionary 
States.  (Territorial  Courts,  see  art.  4,  sec.  3,subd.  2.)  Con- 
gress may  authorize  any  United  States  court  to  perform  any 
act  which  the  Constitution  does  not  require  to  be  per- 
formed in  a  different  manner.  (Ex  parte  Gist,  26  Ala. 
166;  Ex  parte  Pool,  2  Va.  Cas.  276.)  The  judicial  power 
of  the  United  States  is  vested,  by  the  Constitution,  m  the 
courts  of  the  United  States.  (Thomas  v.  Loney,  1^  U.  S. 
372.)  Whether  Congress  ma^  confer  on  inferior  courts 
jurisdiction  of  cases,  whereof  it  gives  the  Supreme  Court 
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original  jurisdiction,  not  dedded.  (Ames  v.  Kansas, 
111  U.  S.  449.)  'iliat  it  may  confer  original  jurisdiction' 
to  subordinate  courts  over  cases  affecting  consuls.  (See 
Bors  V.  Preston,  111  U.  S.  252;  United  States  v.  Kavara, 
2  Dall.  297  [C.  Ct.];  Davis  v.  Packard,  7  Peters.  276;  see 
£z  parte  Hitz,  111  U.  S.  766.)  Congress  may  establish 
circuit  and  district  courts  in  any  State,  in  the  Union,  and 
m^y  confer  on  them  equitable  jurisdiction  in  cases  coming 
vithin  the  Constitution  (Livingston  v.  Story,  9  Peters, 
632);  and  in  ^11  cases  to  which  the  judicial  power  extends  it 
may  rightfully  vest  exclusive  jurisdiction.  (The  Moses 
Taylor  v.  Hammons,  4  WalL  411.)  Its  power,  however, 
affords  no  pretext  for  abrogating  any  established  law  of 
property,  or  for  removing  any  obligation  of  the  citizens  of 
a  State  to  submit  to  the  rule  of  the  local  sovereign.  (Suy- 
dam  V.  Williamson,  24  How.  427. 

Judicial  power. — The  Constitution  defines  the  limits 
of  the  judicial  power,  but  Congress  prescribes  how  much 
of  it  is  to  be  exercised  by  the  Federal  courts.  (Turner  v. 
Bank  of  N.  A.,  4  Dall.  10;  Mclntyre  v.  Wood,  7  Cranch, 
506;  Kendall  v.  U.  S.,  12  Peters,  616;  Gary  v.  Curtis,  3 
Uow.  245;  Clark  v.  City  of  Jonesville,  4  Am.  Law  Reg. 
693.)  Judicial  power  means  that  power  with  which 
courts  are  clothed  for  the  purpose  of  the  trial  and  de- 
termination of  causes  (U.  S.  v.  Arredondo,  6  Peters,  691; 
Banton  v.  Wilson,  4  Texas,  400;  £x  parte  Gist,  26  Ala. 
156) — ^the  power  conferred  to  render  a  judgment  or  decree. 
(Rhode  Island  V.  Massachusetts,  12  Peters,  657.)  It  is 
not  sufficient  to  bring  a  matter  under  the  judicial  power 
that  it  involves  the  exercise  of  judgment  upon  law  and 
facta.  (U.  S.  V.  Ferreira,  13  How.  40;  Murray  v.  Hoboken, 
etc  Co.,  18  How.  272;  Ex  parte  Gist,  26  Ala.  156.)  The 
power  to  hear  and  pass  upon  the  validity  of  a  claim  in  an 
ex  parte  proceeding  is  not  a  judicial  power.  (U.  S.  v. 
Ferreira,  13  How.  40;  U.  S.  v.  Todd,  13  How.  52;  Hum- 
phreys v.  U.  S.,  1  Dov.  204.)  A  provision  requiring  an 
assessor  to  impose  a  certain  penalty  if  he  shall  find  a 
return  false  does  not  confer  judicial  power  (Doll  v.  Evans, 
15  Int.  Rev.  Rec  143);  but  administrative  duties,  the 
performance  of  which  i:ivolve8  an  inquiry  into  the  exist- 
ence of  facts,  and  the  application  of  them  to  the  rules  of 
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law  is,  in  an  enlarged  sense,  a  jndicial  act,  as  the  adjust- 
ment of  balances  and  auditing  of  account?.  (Murray  v. 
Hobok(^n,  etc.  Go.  18  How.  272.)  Judicial  power  is  never 
exercised  for  the  purpose  of  giving  effect  to  the  will  of  the 

{'udge,  but  always  of  the  wUl-of  the  legislature,  or  of  the 
aw  (Osbom  V.  Bank  of  U.  S.,  9  Wheat.  818),  and  must 
regird  the  Constitution  as  paramount.  (Marbuiy  v. 
Madison,  1  Cranch,  178;  Cohens  v.  Virginia,  6  Wheat. 
414.)  The  powers  not  bestowed  upon  the  Federal  courts 
by  le(:islative  provisions  remain  dormant  until  some  law 
shaU  call  them  into  action  by  designating  the  particular 
tribunal  which  shall  be  authorizeid  to  exercise  them. 
(Bank  of  U.  S.  v.  Roberts,  4  Conn.  323;  Bank  of  U.  S. 
V.  Northumberland  Bank,  4  Conn.  333.)  The  dis- 
tribution of  powers  is  regulated  and  governed  bv 
the  laws  by  which  they  are  constitu^d.  (Smith 
V.  Jackson,  1  Paine,  453;  Moffit  v.  Soey,  2  Paine,  103; 
Sbute  V.  Dayis,  Peters  C.  C.  431.)  The  6bject  of  this 
piovision  was  to  establish  a  judiciary  of  the  United  States 
as  a  department  of  the  government  (Chisholm  v.  Georgia, 
2  DaU.  419;  0»bome  v.  Bank  of  U.  S.,  9  Wheat.  818) 
which  cannot  interfere  with  the  political  d«^partment. 
(Georgia  v.  Stanton,  6  Wall.  50;  Ix>i:n  Asso.  v.  Topeka, 
20  WalL  669.)  Neither  the  executive  nor  legi-^Iative 
department  can  be  resitricted  by  the  judicial,  though  the 
acts  of  both,  when  performed,  are,  in  proper  cases,  subj»  ct 
to  its  cognizance.  (Mississippi  v.  Johnson,  4  WalL  500, 
reviewing  Marbury  v.  Madison,  1  Cranch,  137;  Kendall 
V.  Stokes,  12  Peters,  527. )  The  condition  of  peace  or  war, 
public  or  civil,  must  be  determined  by  the  political  de- 
partment, and  not  thejudicial.  (U.  S.  v.  Packages,  11 
Anu  Law  Reg.  419.)  Whether  a  foreign  country  mis  be- 
come an  independent  State  is  a  question  for  the  treaty- 
making  power,  and  cannot  be  decided  by  the  judiciary. 
(Kenuett  v.  dliambers,  14  How.  38;  GeUton  v.  Hoyt,  3 
Wall.  246;  Rose  v.  Himely,  4  Cranch,  241.)  There  is 
nothing  in  the  Constitution  which  prevents  a  ministerial 
officer,  or  person  by  law  directed,  to  do  an  act  necessary 
to  bring  the  accuse  I  before  the  cuurt  possessing  judicial 
power  of  determining  bis  guilt  or  innocence.  (Prigg  v. 
Comm.,  16  Peters,  539;  Ableman  v.  Booth,  21  How.  606; 
£x  parte  Martin,  2  Paine,  348;  £x  parte  Gist,  26  Ala. 
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156;  Ex  parte  Pool,  2  Va.  Gas.  276. )  The  general  govern- 
ment has  full  authority  to  appoint  and  commission  all 
courts,  magistrate's  and  officers  to  carry  out  its  lavtrs.  (Ex 
parte  Stephens,  70  Mass.  559.)  As  a  general  rule  of  law, 
a  jurisdiction  conferred  upon  a  special  tribunal  does  not 
oast  that  of  the  courts  of  general  jurisdiction,  unless  there 
be  a  plainly  manifested  intention  of  the  legislature  to  that 
effect,  to  be  derived  from  the  words  of  the  statute,  or  a 
necessary  implication  therefrom.  (Fidelity  Trust  Co,  v. 
Gill  Car.  Co.,  Cir.  Ct.  Ohio,  25  Fed.  Rep.  737.) 

Jurisdiction. — The  jurisdiction  of  the  Supreme  Court 
is  pointed  out  in  the  Constitution.  (Smith  v.  Jackson,  1 
Fame,  453.)  lbs  original  jurisdiction  exists  only  in  cases 
of  ambassadors,  etc.,  and  where  a  State  is  a  party.  (Mar- 
tin V.  Hunter,  1  Wheat.  304.)  Its  appillate  power  is  to 
be  defined  by- Congress.  (Holmes  v.  Jennison,  14  Peters, 
540;  Decatur  v.  Paulding,  14  Pet'-rs,  612.)  It  has  no 
power  to  review  by  certiorari  proceedinjis  of  a  military 
commission.  (Ex  parte  Yallandiuham,  1  Wall.  243. )  The 
vesting  of  judicial  power  is  imperative.  (Martin  v.  Hun- 
ter,  1  Wheat.  328;  Anderson  v.  Dunn,  6  Wheat.  214.) 
The  power  to  establish  courts  and  confer  jurisdiction  is 
unlimited.  (Mayo  v.  Cooper^  6  Wall.  251.)  Neither  the 
legislative  nor  executive  branches  can  assign  any  duties 
but  such  as  are  properly  judicial,  and  to  be  performed  in 
a  judicial  nL4.nner.  (Hayburn's  Case,  2  Dall.  409;  U.  S. 
V.  Ferreira,  13  How.  40;  Doll  v.  Evans,  15  Int.  Rev.  Rec. 
143.)  Congress  may  say  how  mucn  and  what  shall  vest 
in  one  inferior  court,  and  what  in  another.  (U.  S.  v.  New 
Bedford  Bridge,  1  Wood.  &  M.  437.)  An  inferior  court 
is  one  whose  judgment  can  be  reversed  on  appeal,  ( N^ugent 
V.  State,  18  Ala.  52.)  Their  jurisdiction  depends  exclu- 
sively on  the  Constitution  and  the  terms  of  statutes 
pissed  in  pursuance  thereof  (Mossman  v.  Higgenson,  4 
bUl.  12;  Hodgson  V.  Bowerbank,  5  Cranch,  303;  Bank  of 
United  States  v.  Devaux.  5  Cranch,  61;  Amer.  Ins.  Co.  v. 
Canter,  1  Peters,  5 11  ;'i  Livingston  v.  Jefferson,  1  Brock, 
203;  U.  S.  v.  Drenner,  Hemp.  320;  U.  S.  v.  Alberti, 
Hf'mp.  444).  or  by  treaty.  (U.  S.  v.  New  Bedford  Brid;.'e, 
1  Wood.  &  M.  437;  The  British  Prisoners,  1  Wood.  &  M. 
66;  Smith  v.  Jackson,  1  Paine,  453.)    The  United  States 
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courts  can  exercise  only  that  jurisdiction  conferred  on 
them  by  Congress.   (Ex  parte  Cabrera,  1  Wash.  C.  C.  235; 
Magill  V.  Parsons,  4  Conn.  325.)    They  cannot  exercise 
oommon-law  jurisdiction  in  criminal  cases  (Ex  parte  Boll- 
man,  4  Cranch,  75;    U.  S.  v.  Hudson,  7  Cranch,  32;  U. 
S.  V.   Coolidge,  1  Wheat.  415;    1  GaU.  488;   U.   S.  v.. 
Bevans,  3  Wheat.  336;  contra,  U.  S.  v.  Kavara,  2  DalL 
297;  U.  S.  V.  Worrall,  2  DalL  384),  nor  proceed  by  in- 
formation in  criminal  cases  unless  the  power  is  grante  I 
by   Congress.      (U.    S.   v.  Joe,  4    Chic.    L.    N.    105.) 
They  are  of  limited  jurisdiction  but  not  inferior,  and 
can    exercise    no  jurisdiction  which    is    not    expressly 
granted    or    conferred   by  necessary  implication    (Tur- 
ner y.  Bank  of  North  America,  4  DaJl.  9;  U.  S.  v.  Ta-wan- 
ga-ca.  Hemp.  304),  as  the  power  to  punish  for  contempt. 
O^att.  of  Meador,  1  Abb.  (J.  S.  324;  U.  S.  v.  Hudson,  2 
Crauch,  329.)    Their  respective  jurisdictions  must  be  de- 
fined by  Congress  (Osbomv.  Bank  of  United  States,  9 
Wheat  738;  Turner  v.  Bank  of  North  America,  4  DalL  10; 
Mclntyre  v.  Mood,  7  Cranch,  606;  Kendall  v.   United 
States,  12  Peters,  616;  Cary  v.  Curtis,  3  How.  245;  Shel- 
den  V.  Sill,  8  How.  448),  and  cannot  Ve  enlarged  or  re- 
stricted by  State  laws.   "(Livingston  v.  Jeffere»on,  1  Brock. 
203;  U.  S.  V.  Drennan,  Hemp.  320;  Greely  v.  To'.vn8end, 
25  Cal.  604. )    The  Federal  courts  have  the  ri  /ht  to  deter- 
mine their  own  jurisdiction.     (U.  S.  v.  Petera,  5  Cranch, 
115;  U.  S.  V.  Booth,  21  How.  606;  Freeman  v.  Howe,  24 
How.  459. )    Congress  may  consent  to  »  second  trial  of  a 
claim  against  the  United  States,  although  a  judgment 
thereon  has  been  rendered  for  the  government.     (Nock  y. 
U.  S.,  2  Ct.  of  CI.  451.)    Congress  has  power  to  invest  in- 
ferior courts  with  power  to  issue  writs  of  mandamus 
(Kendall  V.  U.  S.,  12  Peters,  624),  but  it  cannot  empower 
a  commissioner  to  commit  a  person  for  an  alleged  contempt. 
(Ex  pai-te  Doll,  7  Phila.  695.)    The  Federal  courts  cannot 
apply  the  writ  of  kabeas  corpus  to  one  in  jail  unless  con- 
fined  under  and  by  authority  of  the  United  States  (Ex 
parte  Des  Rochers,  McAlL  68);  and  State  courts  have  no 
authority  to  issue  the  writ  within  the  limits  of  the  sov- 
ereiguty  of  the  United  States.     (Ableman  v.  Booth,  21 
How.  506. )    Federal  courts  have  the  power  to  issue  writs 
only  when  necessary  iti  aid  of  their  jurisdiction  in  a  case 
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pending.  (Ex  parte  Everts,  7  Am.  Law  R.  79,  overmling 
l7.  S.  y.  Williamson,  4  Am.  Law  R.  11.)  Congress  may 
make  provision  lor  the  appointment  of  a  board  of  land 
commissioners  to  settle  private  land  claims.  (U.  S.  v. 
Ritchie,  17  How.  625.)  To  give  jurisdiction  to  a  Federal 
court  it  is  sufficient  that  the  jurisdiction  may  be  found  in 
the  Constitution  or  the  law,  but  the  two  must  co-opernte, 
the  CoDstitntion  as  the  fountain,  and  the  laws  of  Congrees 
■as  the  streams  which  convey  jurisdiction  to  the  court. 
(United  States  v.  Burlington  etc.  Ferry  Co.,  Dist.  Ct.  Iowa, 
21  Fed.  Rep.  331.)  The  jurisdiction  must  appear  of  rec- 
ord, and  be  derived  from  •  congressional  enactuienta 
(Norton  v.  Brewster,  CSr.  Ct.  La.,  23 Fed.  Rep.  840.  And 
see  Grace  v.  Am.  Cent.  Ins,  Co.,  109  U.  S.  283;  Bors  v. 
Preston,  111  U.  S.,  252;  Mansfield  etc  R.  R.  Co.  v.  Swan, 
111  U.  S.  382;  King  Iron  Bridge  etc  Co.  v.  County  of 
Otoe,  124  U.  S.  459.)  New  rights  and  remedies  may  have 
the  effect  to  increase  the  business  of  the  court,  but  that  in 
no  proper  Fense  increases  its  jurisdiction.  (Buford  v.  Uol> 
ley,  Cir.  Ct.  ALk,  Fed.  Rep.  680.) 

Origrinal  jurisdiction. — The  first  clause  of  this  pro- 
vision declares  the  extent  of  the  judicial  power  (Pennsyl- 
vania V.  Quicksilver  Co.,  10  Wall  553;  Delafield  v.  States 
2  Hill,  159),  which  Congre^ts  cannot  abridge  or  expend 
(Marbury  v.  Madison,  1  Cranch,  137;  Ex  parte  Vallandi^ 
ham,  1  Wall  252;  Ex. parte  Yeiger,  8  Wall.  98);  nor  cas 
Congress  confer  oriffiiuJ  jurisdiction  in  cases  other  than 
those  enumerated.  (Matt,  of  Metzser,  5  How.  176;  Inre 
Kaine,  14  How.  103,  3  Blatchf.  1.)  The  jurisdictif^a  of 
the  Supreme  Court  is  both  original  and  exclusive.  (U.  S. 
V.  Ortega,  11  Wheal  467;  Houston  v.  Moore,  5  Wlieat. 
1;  Marbury  v.  Madison,  1  Cranch,  137;  Osborn  v.  B  nk  of 
U-  8.,  9  Wheat  738;  but  see  U.  S.  v.  Kavara,  2  I  all.  297;. 
Chisholm  v.  Georgia,  2  Ball.  419;  The  Exchange  v.  Mc 
Fadden.  7  Cranch,  116),  and  co-extensive  with  the  judi- 
cial power  (Osborn  v.  Bank  of  U.  S.,  9  Wheat.  738);  but 
special  and  limited,  confined  to  particular  causes,  contro- 
versies, and  parties.  (Rhode  Island  v.  Massachusetts,  12 
Peters,  657.)  It  has  no  jurisdiction  over  questions  of  a. 
political  character.  (Cherokee  Nation  v.  GeorgiTi,  5  Pe- 
ters, ];  State  v.  Stanton.  6  Wall.  50.)    In  the  absence  of 
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legislation  by  Congress,  the  court  may  prescribe  the  mode 
and  form  of  proceedings,  so  as  to  attain  the  object  for 
which  jurisdiction  was  ^ven.  (Florida  v.  Georgia^  17 
How.  478.)  It  is  left  to  Congress  to  organize  the  Supreme 
Court,  to  define  its  powers  consistently  with  the  Consti- 
tution, and  to  distribute  the  residue  between  it  and  the 
inferior  courts.  (Martin  v.  Hunter,  1  Wheat.  304;  Cohens 
V.  Virginia,  6  Wheat.  264;  Osbom  v.  Bank  of  U.  S.,  9 
Wheat.  738;  Chisholm  v.  Georgia,  2  DalL  419;  Rhode 
Island  V.  Massachusetts,  12  Peters,  657.)  Although  the 
Constitution  vests  in  the  Supreme  Court  jurisdiction  in 
suits  affecting  embassadors,  ministers,  and  consuls,  Con- 
gres«i  may  vest  a  concurrent  jurisdiction  in  such  inferior 
courts  as  may  be  established.  (U.  S.  v^  Ravara,  2  DaU. 
297;  St.  Luke's  Hospital  v.  Barclay,  3  Blatchf.  259;  Gra- 
ham V.  Stucken,  4  Blatchf.  50; '  Gittings  v.  Crawford, 
Taney,  1;  but  see  Davis  v.  Packard,  6  Peters,  41;  Mann« 
hardt  v.  Souderstrom,  1  Binn.  1.38;  Giiffin  v.  Dom- 
inguez,  2  Bucr,  656;  Commonwealth  v.  Kosloff,  5  Serg,  & 
R.  545. )  A  State  court  has  no  jurisdiction  over  an  offense 
committed  by  a  consul  (Commonwealth  v.  Kosloff,  5  Serg. 
&  R.  545);  but  an  indictment  against  a  private  person  for 
an  assault  upon  an  embassador  or  public  minister  is  not  a 
case  affecting  such  minister.  (U,  S.  v.  Ortega,  1 1  Wheat. 
467. )  The  original  jurisdiction,  in  cases  where  &  State  is 
a  partv,  refers  to  eaaea  where  jurisdiction  might  be  exer- 
cised by  reason  of  the  charactor  of  the  party  in  any  suit 
in  a  Federal  court  (Cohens  v.  Virginia,  6  Wheat.  264), 
and  it  must  be  a  case  where  the  State  is  nominally  a  party 
and  substantially  affected  (Fowler  v.  Lindsey,  3  Ball.  411; 
New  Jersey  v.  New  York,  5  Peters,  287;  Cherokee  Nation 
V.  Georgia,  5  Peters,  1;  Ex  parte  Madrazo,  7  Peters,  627; 
Rhode  Island  v.  Massachusetts,  12  Peters,  657;  Pennsyl- 
vania v.  Wheeling  etc.  Br.,  18  How.  421),  a  party  to  the 
record  (Bank  of  IT.  S.  v.  Planters*  Bank,  9  VV  heat.  904), 
or  if  it  h  s  a  direct  interest  in  the  controversy  (Penns^'l- 
varia  V.  Wheeling  etc  Br.,  9  How.  647;  13  How.  618), 
where  disputes  and  controversies  arise  between  the  re- 
spective States  (Chancely  v.  Bailey,  37  G a.  532),  as  on 
questions  of  boundaries.  (Rhode  Island  v.  Massachusetts, 
12  PeteM,  657;  Florida  v.  Georria.  17  How.  478;  Virginia 
V,  West  Virginia,  11  WalL  39;  I^ew  York  v.  Connecticut, 
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4  Dall.  1.)  A  State  may  bring  an  original  suit  against  a 
citizen  of  another  .State,  but  not  against  one  of  her  own 
(Pennsylvania  v.  Qaiclurilver  Co.,  10  Wall.  553;  Cohens 
v.  Virginia,  6  Wheat.  264),  though  a  State  may  be  author- 
ize'I  to  sue  in  the  inftirior  courts.  (State  v.  Atkiu:^,  35 
Ga.  315;  contra,  ^tate  v.  Trustees,  6  Bank.  Beg.  466;  1 
Hughes,  133.)  Where  the  State  is  a  party,  it  may  be 
represented  by  the  governor.  (Kentucky  v.  Dennisun,  2t 
How.  66.)  'i'he  Supreme  Court  has  no  jurisdiction  iua 
case  where  a  State  is  enforcing  its  penal  laws  (Cohens  v. 
Virginia,  6  Wheat.  264),  nor  in  a  proceeding  by  an  aliea 
against  a  citizen.  (Ex  parte  Barry,  2  How.  65  )  The 
constitutional  grant  of  original  jurisdiction  to  the  Supreme 
Court  of  all  oases  affecting  consuls,  does  not  prevent  Con- 
gress from  conferring  original  jurisdiction  in  such  cases, 
also,  upon  the  sabordiuato  courts  of  the  Udion.  (Bors  v. 
Preston,  111  U.  S.  252.) 

Equity  jurisdiftion. — ^The  equity  jurisdiction  of  the 
Sapreme.  Court  is  independent  of  that  conferred  by  the 
States  upon  their  own  courts,  and  cannot  be  affected  by 
any  legislation  except  that  of  the  United  States.  (Borer 
V.  Chapman,  119  U.  S.  587.) 

Authority  of  State  courts.— The  jurisdiction  of 
State  courts  is  not  taken  away  except  as  to  cases  where 
such  jurisdiction  would  be  incompatible  with  the  powers 
granted  to  the  United  States.  (Martin  v.  Hunter,  1 
Wheat.  304;  Houston  v.  Moore,  6  Wheat  1;  3  Serg.  & 
B.  169;  Teal  v.  Feiton,  12  How.  284;  State  v.  RaudaU,  2 
Aik.  89;  Delafield  v.  State,  2  Hill,  159;  U.  S.  v.  Lath- 
lop,  17  Johns.  4;  Jackson  v.  Rose,  2  Va.  Cas.  34;  Claflin 
V.  Honseman,  93  U.  S.  130. )  Where  Federal  courts  have 
paramount  jurisdiction.  State  courts  are  expressly  prohib- 
ited from  taking  cognizance  (In  re  Briokman,  7  Bank. 
Reg.  426;  Slocum  v.  Mayberry,  2  Wheat.  1;  Osborn  v. 
Bank  of  U.  S.,  9  Wheat.  738;  U.  S.  v.  Peters,  5  Cranch, 
115;  Duncan  v.  Darst,  1  How.  301;  McNutt  v.  Bland,  2 
How.  16;  Bank  of  Au^sta  v.  Earle,  13  Peters,  590);  so,  a 
State  statute  authorizing  proceedings  in  rem  for  causes  in 
admiralty  is  unconstitational.  (Crawford  v.  The  Caro- 
line Eeed,  42  Cal.  469;  In  re  Brinkman,  7  Bank.  R^. 
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426;  ?.ird  v.  The  Josephine,  39  N.  Y.  19?  Broolonan  v. 
Uamill,  43  S.  Y.  554;  The  Belfast,  7  WaU.  624,  overnil- 
ing  Richardson  y.  Cleveland,  5  Port  251;  Monroe  v. 
Brady,  7  Ala.  69;  The  Farmer  v.  McCraw,  31  Ala.  659;; 
The  Beliast,  41  Ala.  50  )  Congress  cannot  conferjorisdio-' 
tlon  on  a  State  tribunal.  (Hut^r  v.  Reily,  53  Pa.  St.  1 12. > 
The  jurisdiction  of  the  State  is  co-extensive  with  the  Ter* 
ritory  (U.  b.  v.  Bevaus,  3  Wheat.  386;  Scott  v.  Sandford, 
19  Uow.  610);  but  a  State  legislatore  cannot  confer  jurisdic- 
tion upon  Federal  courts,  or  prescribe  the  means  or  mode* 
of  its  exercise.  (Greely  y.  Townsend,  25  Cal.  604.)  Ko 
part  of  the  criminal  jurisdiction  can  be  delegated  to  State 
tribunals  (Martin  v.  Hunter,  1  Wheat.  304;  State  v. 
Weils,  2  Hill  (8.  C.)  687;  Huber  v.  Reily,  53  Pa.  St.  112; 
State  V.  Mc  Bride,  Rice,  400;  Commonwealth  v.  Feely;  1 
Va.  Cas.  321),  but  a  crime  not  made  an  offense  by  an  act 
of  Congress  is  cognizable  in  a  State  court.  (State  v.  Bu> 
chanan,  5  Har.  £  J.  317.)  So  State  courts  may  puiush. 
for  counterfeiting  undftr  a  State  law,  unless  exclusive  jn- 
risdiction  is  vested  in  the  Federal  courts.  (White  v.  Gotn- 
monwealth,  4  Binn.  418;  State  v.  Randall,  2  Ark.  89; 
State  V.  Tutt,  2  Bailey,  44.)  A  State  court  has  jurisdic* 
tion  to  punish  the  forgery  of  a  land  warrant,  where  it  has 
not  been  made  a  crime  by  act  of  Con^^ess.  (Cummon- 
wealth  V.  Schaffer,  4  DalL  App.  26.)  State  courts  m&y 
entertain  an  action  to  recover  a  penalty  for  breach  of  a 
Federal  statute.  (Claflin  v.  Housem&n,  93  U.  S.  130; 
Steams  V.  U.  S.,  2  Paine,  300;  Buck  waiter  v.  U.  R.,  11 
Serg.  &  R.  193.  But  see  Ely  v.  Peck,  7  Conn.  230;  Da- 
vidson V.  Champlin,  7  Conn.  244;  Haaey  v.  Shaip,  1  Daua, 
442;  U.  S.  v.  Lathrop,  17  Johns.  4;  Jackson  v.  Rose,  2 
Ya.  Ca3.  34.)  A  State  magistrate  may  commit  a  prisoner 
to  be  delivered  over  for  prosecution  to  the  United  States. 
(Priggv.  Commonwealth,  16  Peters,  539;  Ex  parte  Gist» 
26  Ala.  156;  Ex  parte  Smith.  5  Cowen,  273;  Ex  parte  Jdar-^ 
tin,  2  Paine,  348;  Ex  parte  Pool,  2  Ya.  Cas.  276. ) 

Transfer  of  causes. — Congress  may  transfer  a  suit 
-from  oue  inferior  tribunal  to  another.  (Stuart  v.  Laird,  1 
Cranch,  299;  United  States  v.  Ritchie,  17  How.  525;  Fre« 
mont  V.  United  States,  17  How.  442.)  It  may  also  pro- 
vide for  the  removal  of  causes  from  State  to  Tetleral 
oourta.   (Martin  v.  Hunter,   1   Wheat.   304;    Mayor   v. 
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Cooper,  6  WalL  247;  Rwlroad  Co.  v.  Whitton,  13  Wall. 
27<^  Murray  v.  Patrie,  5  Blatchf .  343;  Fisk  v.  N.  P.  K. 
H.  Co.,  6  Blatchf.  362;  Clark  v.  Dick,  1  Dill.  8;  johnsoa 
▼.  Monell,  Woolw.  390;  McCormick  v.  Humphrey,  27 
Ind.  144;  Tod  ▼.  Fairfield,  15  Ohio  St.  377;  Hoderson  v. 
MiHward,  3  Grant»  412;  Kulp  y.  Ricketts,  3  Graiit,  420; 
Oreely  v.  Towosend,  25  Cal.  604.)    This  power  is  only 

fWea  by  implication;  it  is  the  indirect  means  by  which 
ederal  courts  acquire  jurisdiction.  (Railroad  Co.  v. 
Whitton,  13  WalL  270;  Martin  v.  Hunter,  1  Wheat.  304.) 
A  case  may  be  removed  from  a  State  to  a  Federal  court 
where  it  arises  under  the  Constitution  and  laws  of  the 
United  States,  as  well  as  where  it  arises  between  citizens 
cff  the  different  States.  (Kulp  v.  Ricketts,  3  Grant,  420. ) 
Congress  may  determine  at  what  time  its  power  may  be 
invoked,  and  at  what  stage  of  the  proceedings  a  trial 
nay  be  removed  to  the  Federal  courts.  (Gaines  v.  Fuentes, 
92 17.  8.  10.)  No  State  can  take  away  the  privilege  con- 
ferred upon  citizens  of  other  States  to  sue  in  the  Federal 
cnnrts,  by  providing  a  special  remedy  in  its  own  courts. 
<  Mason  v.  Boom  C<mip.,  3  WalL  Jr.  252. )  Parties  cannot 
by  agreement  oust  junsdictioa  in  the  federal  judiciay. 
<DaTis  ▼.  Packard,  6  Peters,  41,  7  Peters,  276;  Ducat  v. 
Chicago,  10  WalL  415;  Cobb  v.  N.  E.  Ins.  Co.,  6  Gray, 
102;  Idobhs  ▼.  Manhattan  Ins.  Co.,  56  Me.  421.)  A  stat- 
ute requiring  an  agreement  from  a  foreign  corporation 
not  to  remove  a  cause  is  void  (Morse  v.  Ins.  Co.,  20  WalL 
496;  Bailroad  Ca  ▼.  Pieroe,  27  Ohio  St  155;  Doyle  v. 
Continental  Ins.  Ca,  94  U.  S.  5^5;  Hartford  F.  lus.  Co. 
V.  Doyle,  6  Biss.  463;  bnt  see  Cent.  Ins.  Co.  v.  Kasey,  13 
AlK  L.  J.  311;  N.  Y.  Life  Ins.  Ca  v.  Pest,  23  Ohio  St. 
505);  bnt  if  a  license  to  transact  business  in  a  State  ia 
miade  to  depend  oa  the  condition  that  the  corporation 
shall  not  remove  any  case  from  a  State  to  a  Federal  court, 
the  State  may  revoke  it  if  sach  removal  is  made.  (State 
T.  Doyle,  40  Wis.  175;  Doyle  v.  Continental  Ins.  Co.,  15 
Alb.  L.  J.  267;  bnt  see  Hartford  F.  Ins.  Co.  v.  Doyle,  6 
BiM.  461.  See  as  to  transfer  into  the  Federal  courts  of 
all  suits  in  the  United  States  Provisional  Court  for  the 
State  of  Louinana*  Edwards  v.  Tanneret,  12  WalL  44S.  > 

§  2.     Extent    or  Jtsdlclal    power.— The 
judicial  power  shall  extraid  to  all  cases  in  law  and 
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equity  arisingunderthis  Constitution,  the  laws  of  the 
United  States,  and  treaties  made,  or  which  shall  be 
made,  under  their  authority; — to  all  cases  affecting 
embassadors,  other  public  ministers, and  consuls; — to 
all  cases  of  admiralty  and  maritime  jurisdiction; — to 
controversies  to  which  the  United  States  shall  be 
a  party; — ^to  controversies  between  two  or  more 
States; — ^between  a  State  and  citizens  of  another 
State; — between  citizens  of  different  States; — ^be- 
tween citizens  of  the  same  State  claimifig  lands 
under  grants  of  different  States,  and  between  a 
IState,  or  the  citizens  thereof  and  foreign  states, 
citizens,  or  subjects.  (U.  Sw  Const,  art.  3,  sec.  2, 
cl.  1.) 

Jimsdictioii. — "Shall  extend" n  nsed in  on  imperative 
sense,  and  imports  an  absolute  grant  ofpower.  (Martin  v. 
Hunter,  1  Wheat.  304.)  There  are  tliree  classes  of  cases 
enumerated.  In  the  latter  class  as  to  controversies,  Con- 
p^ress  may  qualify  tha  jurisdiction,  either  original  or  appel- 
Jate.  (Martin  v.  Hunter,  1  Wheat.  304;  The  Moses 
Taylor,  4  Wall.  41 1, )  How  jurisdiction  shall  be  acquired, 
whether  original  or  appellate,  and  the  mode  of  pr  cedure, 
ai  e  left  to  the  wisdom  of  the  legislature  (Mayor  v.  Cooper, 
6  Wall.  247;)  so  Congress  may  give  the  Federal  courts  orig- 
inal jurisdiction  in  any  eas « to  which  appellate  jurisdiction 
extendi  (Osbom  v.  Bank  of  U.  S.,  9  Wheat.  738;)  and  may 
lawfully  provide  for  suits,  at  the  option  of  the  parties,  on 
all  controversies  between  citizens  of  the  different  States. 
(Ga'nes  v.  Fuentes,  92  U.  S.  10.)  When  a  question  with- 
in the  judicial  power  becomes  an  ingredient  of  the  cause. 
Congress  may  give  the  Federal  courts  jurisdiction.  (Osborn 
V.  Bank  of  U.  S.,  9  Wheat.  738.)  The  questions  which  the 
case  involves  must  determine  its  character.  (Osbom  v. 
Bank  of  U.  S. ,  9  Wheat.  738  )  Congress  may  provide  that  a 
national  bank  may  sue  and  be  sued  in  the  national  courts. 
(Osbom  V.  Bank  of  U.  S.,  9  Wheat  738;  Bank  of  U.  S.  v. 
Northumberland  Bank,  4  Wash.  C.  C.  108,  4  Conn.  333; 
Magill  v.  Parsons,  4  Conn.  317;  Bk,  of  U.  S.  v.  Roberts,  4 
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ConiL.  323. )  The  judicial  power  is  the  instrument  provided 
ill  administeriog  security  to  an  officer  acting  in  (discharge  of 
his  duty.  (Hodgson  v.  Millward,  3  Grant,  412.)  It  cov- 
ers every  lej^islative  act  of  Congress.  (Ableman  v.  Booth, 
21  How.  506,  3  Ws.  1;  Mayor  v.  Cooper,  6  Wall.  247.) 
It  is  the  final  arbiter  of  constitutional  construction  (Van- 
dome's  Lessee  v.  Dorrance,  2  Dall.  304;  Martin.v.  Hunter, 
1  Wheat.  304;  Cohens  v.  Virginia,  6  Wheat.  264;  Able- 
man  V.  Booth,  21  How.  506,  3  Wis.  !)>  and  may  receive 
from  the  legislature  the  i>ower  to  construe  every  cou' 
stitutional  law.  (Osborn  v.  Bank  ol  U.  S.,  9*  Wheat, 
73d;  Bank  <  f  U.  8.  v.  Roberts,  4  Conn.  323^  Hodgson  v. 
Millward,  3  Grant,  412.)  For  the  judicial  power- to  ex- 
tend to  a  violation  of  the  Constitntion,  it  must  be  *^a  case 
in  law  or  in  equity''  in  which  a  right  under  such, law  is 
a«iAerted  in  a  court  of  justice.  (Cohens  v.  Virginia,  6 
Wheat.  264.)  Seeking  protection  under  a  law  is  a  case 
ar  6i  g  under  that  law.  (Hodgson  v.  Millward,  3  Grant, 
412;  Kulp  V.  Ricketts,  3 Grant,  42: 1.  The  judicial  power 
is  nnavui<lably  in- some  cases  exclusive  of  all  State  author- 
ity, and  in  others  may  he  made  so  at  the  election  of  the 
legislative  body.  (Martin  v.  Hunter,  1  Wheat.  304;  The 
Moses  Taylor,  4  WalL  411.)  The  jurisdiction  of  the 
Federal  courts  in  the  first  three  classi  s  of  cases  in  this 
section  is  exc?usiv3  (3tate  v.  McBride,  Rice,  4^0);  so  as  to 
questions  aiising  on  treaties,  when  not  political  questions. 
(vVUson  V.  Wall,  6  Wall.  83;  Ex  parte  Ler>n,  1  Edm.  Sel. 
Cas.  301;  U.  S.  v.  Lathrop,  17  Johns.  9;  U.  S.  v.  Camp- 
bell, 6  Hall  L.  J.  113;  Haney  v.  Sharp,  1  Dana,  442). 
Congress  may  grant  exclusive  jurisdiction  in  the  United 
States  courts  over  suits  arising  under  the  laws  of  the 
United  States.  (Fox  v.  Ohio,  5  How.  410;  Voorhees  v. 
Frisbie,  8  Bank.  Reg.  154.  So  far  as  the  provisions  of  a 
treaty  made  )»y  the  United  States  with  any  foreign  nation 
can  become  the  subject  of  judicial  cognizance  in  the  courts 
of  this  country,  they  are  subject  to  such  acts  as  Congress 
miy  pass  for  their  enforcement  modilication,  or  repeal. 
(Edye  v.  Robertson,  112  U.  S.  580.) 

Extent  of  Judicial  power. — A  case  in  law  or  equity 
consists  of  the  right  of  one  party  as  well  as  of  the  other, 
and  it  arises  when  its  correct  decision  depends  on  the  con- 
Fkd.  Proc— ». 
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F  traction  of  the  Constitntion  or  laws  of  the  United  States, 
Cohens  v.  Virginia,  6  Wheat.  379;  U.  S.  v.  Williams,  4 
Cranch  C.  C.  392;  Osborn  v.  Bank  of  United  States,  9 
Wheat.  733;  Jones  v.  Seward,  41  Barb.  272;  Ex  parte 
Mulligan,  4  Wall.  114.)  It  is  a  suit  instibuted  according 
to  the  regular  ormrse  of  judicial  procedure  (Marbury  v. 
Madison,  1  Cranch,  138;  0 wings  v.  Norwood,  5  Cranch, 
137;  Martin  v.  Hunter,  1  Wheat.  304;  Cohens  v.  Vir- 
ginia, 6  Wheat.  264;)  it  is  limited  to  such  as  are  between 
parties  or  are  of  a  judicial  nature  (Luther  v.  Bordeu,  7 
How.  1;  U.  S.  V.  Ferreira,  13  How.  40),  and  does  not  in- 
clude political  questions.  (Luther  v.  Borden,  7  How.  1.) 
When  th'i  subject-matter  of  a  controversy  is  political,  it 
is  beyond  the  domain  of  the  judiciary,  as  where  it  in- 
volves the  existence  de  jure  of  the  government,  or  the 
legality  of  some  a' t  or  proceeding  purely  govemmentaL 
(Georgia  v.  Stanton,  6  Wall.  60. )  Cases  at  law  include 
suits  in  which  legal  rights  are  to  be  ascertained  and  de- 
termined as  distinguished  from  those  where  equitable 
rights  are  administered  (Parsons  v.  Bedford,  3  Peters, 
447;  Fenn  v.  Holme,  21  How.  486;  and  see  Strother  v. 
Lucas,  6  Peters.  768;  Parish  v.  Ellis,  16  Peters,  453: 
Bennett  v.Butterworth,  11  How.669;  Sherboume  v.  De  Cor- 
dova, 24  How.  423);  or  where  the  proceeding  is  in  admiraltv 
(Parsons  v.  Bedford,  3  Peters,  447;  Robinson  v.  Campbell 
3  Wheat.  212);  but  a  case  can  only  be  considered  when 
the  subject-matter  is  submitted  in  the  form  prescribed  by 
law  (Robinson  v.  Campbell,  3  Wheat.  212;  OsHom  v. 
Bank  of  United  States,  9  Wheat.  738;  Parsons  v.  Bedford, 
3  Peters,  433),  and  the  record  must  show  that  the  Con- 
stitution or  some  law  or  treaty  is  drawn  in  question. 
(Lawler  v.  Walker,  14  How.  149;  Mills  v.  Bio^ti,  16 
Peters,  525;  Railroad  Co.  v.  Bock,  4  WalL  180;  Ryan  v. 
Thomas,  4  Wall.  603.)  The  United  States  courts  have 
no  jurisdiction  of  offenses  at  common  law.  (Ex  parte 
Bollman,  4  Cranch,  75;  Turner  v.  Bank  of  N.  A..  4  Dall. 
10;  U.  S.  V.  Lancaster,  3  McLean,  431;  Kitchen  v.  Straw- 
bridge,  1  Wash.  C.  C.  84;  U.  S.  v.  New  Bedford  Biidge, 
1  Wood.  &  M.  401.)  Suits  in  which  relief  is  sought 
according  to  the  principles  and  practice  of  equity 
jarisdiction  are  '*  cases  in  equity.*'  (Robinson  v. 
Campbell,   3  Wheat.  212;  U.  S.  v.    Howland,  4  Wheat. 
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108 ;  Lorman  v.  Clark,  2  McLean,  568 ;  Gordon 
V.  Hobart,  2  Sam.  401  ;  Pratt  y.  Northam,  5 
Mason,  95;  Cropper  v.  Cobum,  2  Curt.  465.)  The  true 
teat  is  whether  there  is  a  plain,  adequate,  and  complete 
remedy  at  law  in  the  same  court.  (U.  S.  ▼.  Howland,  4 
Wheat.  108;  Bovce  v.  Gmndy,  3  Peters,  215;  Gaines  v. 
Chew,  2  How.  619;  Williams  v.  Benedict,  8  How.  107.) 
It  extends  over  cases  in  State  courts  and  over  statutes 
whether  passed  by  a  State  legislature  or  by  Congress^  and 
which  are  claimed  to  be  in  contravention  of  the  ConstitQ* 
tion  of  the  United  States.  (Calder  v.  Bull,  3  Ball.  399;^ 
Marbury  V.  Madison,  1  Cranch,  137;  Dartmouth  College 
V.  Woodward,  4  Wheat.  625),  but  not  to  statutes  claimed 
to  l>e  void  under  a  State  constitution.  (Calder  y.  Bull,  3 
Dall.  392.)  To  brins  an  act  within  the  control  of  the  ju- 
diciary, it  must  be  clearly  subversive  of  the  Constitution. 
(Tamer  y.  Althaus,  6  Neb.  54.)  The  objection  muut  not 
be  doubtful  (U.  S.  y.  Jackson,  3  Sawy.  62;  People  y. 
Brinkerhoff,  68  K.  Y.  259),  but  a  clear  violation  of  the 
Constitution.  (0.  C.  R.  R.  Co.  v.  Twenty-third  St.  R.  R. 
t.'o.,  64  How.  Pr.  168;  Bennington  v.  Park,  50  Vt.  178.) 
The  question  as  to  the  title  to  property  conferred  by  treaty 
is  a  political  question,  and  its  decision  by  the  political  de- 
partment is  conclusive  on  the  judiciary  (Foster  v.  Neilson, 

2  Peters,  309;  U.  S.  v.  Arredondo,  6  Peters,  711;  Garcia 
V.  Leo,  12  Peters,  520;  Williamson  v.  Suffolk  Ins.  Co.,  13 
Peters,  441;  Luther  v.  Borden,  7  How.  56);  so  the  pro- 
tection of  Indians  in  their  possessions  (Cherokee  Nation  v. 
Georgia,  5  Peters,  20),  and  as  to  State  boundaries  (Rhode 
Island  y.  Massachusetts,  12  Peters,  736;  Garcia  v.  Lee, 
12  Peters,  520),  and  as  to  political  treaties  (Luther  v.  Bor- 
den, 7  How.  56),  and  as  to  the  recognition  of  foreign  gov- 
ernments, are  political  questions.  (Williamson  v.  Suffolk 
Ins.  1  o.,  13  Peters,  419;  Cherokee  Na.  v.  Georgia,  5  Pe- 
ters, 20;  Rose  v.  Himely,  4  Cranch,  241;  U.  S.  v.  Palmer, 

3  Wheat.  610;  Gelston  v.  Hoyt,  3  Wheat  246;  The  Di- 
vina  PastoT  a,  4  Wheat.  64).  The  recognition  of  the  exist- 
ence of  a  govemmeat  is  conclusive  of  its  public  character. 
(Da  Po'it  V.  Pichou,  4  DaU.  321;  U.  S.  v.  Ortega, 4  Wash. 
C.  C.  531.)  The  jurisdiction  extends  to  all  cases  affecting 
embassadors,  etc.,  although  they  are  not  parties  to  the  rec- 
ord,    (Odbom  y.  Bank  of  U.  S.,  9  Wheat.  738;  U.  S.  v. 
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Ortega,  11  Wheat.  467;  U.  S.  v.  Ravara,  2  Dall.  297.)  If 
the  ri^ht  of  property  ia  the  subject-matter  is  given  or  cre- 
ated by  an  act  of  Congress,  it  is  withiu  the  iuilicial  power 
of  the  United  States  (Bank  of  U.  S.  v.  Roberts,  4  Conn. 
323);  but  8tate  courts  may  entertain  jurisdiction  of  case«i 
arising  under  the  laws  of  the  United  States  apon  princi- 
ples of  comity,  which  authorize  the  courts  of  every  civil- 
ized State  to  administer  law  and  justice  to  suitor?.  (Hous- 
ton V.  Moore,  5  Wheat.  1,  3  Serg.  &  R.  169;  Claflinv. 
Housetnan,  93  U.  S.  130;  Bank  of  U.  S.  v.  Roberts,  4 
Conn.  323;  Jackson  v.  Rose,  2  Va.  Cas.  34.)  Congress 
m^y  give  the  circuit  courts  original  jurisdiction  in  any 
case  to  which  the  appellate  jurisdiction  attaches.  (U.  U. 
V.  Bevans,  3  Wheat.  336;  Usborn  v.  Bank  of  U.  S.,  9 
Wheat.  821;  Jones  v.  Seward,  41  Barb.  272.) 

As  to  persons. — The  judicial  power  extends  to  con- 
troversies to  which  the  United  States  shall  be  a  party, 
embracing  civil  suits,  bat  not  to  suits  against  the  execu- 
tive to  prevent  the  enforcement  of  reconstruction  laws. 
(Mississippi  V.  Johnson,  4  WalL  498;  Georgia  y.  Stanton, 
6  Wall.  50. )  It  extends  to  suits  where  a  Stat-)  is  a  party 
(N.  Y.  V.  Conn.,  4  Dall.  1;  N.  J.  v.  N.  Y.,  6  Peters.  290; 
Georgia  v.  Brailsford,  2  Didl.  402,  415;  Oswald  v.  N.  V., 

2  Dall.  415;  Chisholm  v.  Georgia,  2  DalL  419;  Grayson  v. 
Va.,  3  DalL  320;  Mass.  v.  R.  1.,  12  Peters,  755;  Gov.  ot 
G  V.  V.  Madrazo,  1  Peters,  122;  Luther  v.  Borden,  7  How. 
55;  Mowre^  v.  Indiana  &  C.  R.  R.  Co.,  4  Biss.  80),  but 
only  when  it  is  a  party  to  the  record  (Osborn  y.  Bank  of 
U.  S.,  9  Wheat.  738;  N.  Y.  v.  Conn.,  4  Dall.  3;  Fowler 
V.  Lindsay,  3  Dall.  411;  U.  S.  v.  Peters,  5  Cranch,  115), 
and  process  is  served  o  i  the  chief  executive  and  attorney- 
general  of  the  State  (Georgia  v.  Brailsford,  2  Dall.  402; 

3  Dall.  1;  Oswald  v.  New  York,  2  DaD.  415;  Chisholm  v. 
Ga.,  2  Dall.  419;  N.  J.  y.  N.  Y.,  6  Peters,  284;  Grayson 
V.  Virginia,  3  DalL  320;  Kentucky  v.  Ohio,  24  How.  96); 
or  when  the  governor  is  sued  in  his  official  capacity. 
(Kentucky  v.  Ohio,  24  How.  97;  Gov.  of  Georgia  v.  Ma- 
drazo, 1  Peters,  110.)  It  extends  to  controversies  between 
two  or  more  States  (Osborn  v.  Bank  of  U.  S.,  9  Wheat. 
738;  Dundas  v.  Bowler,  3  McLenn,  204),  including  suits 
to  setde  disputed  boundaries  (R.  L  y.  Mass.,  12  Peters, 
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857;  Ala.  v.  Ga.,  23  How.  510;  Brainard  v.  Williams,  4 
McLean,  122),  and  it  only  applies  to  States  that  are  mem- 
bers of  the  Union,  and  to  public  bodies  owing  obedience 
and  conformity  to  its  Constitution  and  laws  (Scott  v. 
Jones,  5  How.  377),  Indian  nations  not  bding  deemed 
States.     (Cherokee  Nation  v.  Ga.,  5  Peters,  16. )    It  ex- 
tends to  controversies  between  a  State  and  citizens  of 
other  States,  but  this  does  not  include  a  suit  by  the 
citizens  against  the  State.    (Cohens  v.  Va.,  6  Wheat.  406; 
aeeposf,  11th  Amend,  note.)    It  extends  to  controversies 
between  citizeos  of  different  States  (Ohio  &  Miss.  K.  R. 
Co.   V.   Wheeler,   1    Black,    286;    but   see   Hope   Ins. 
Co.  V.  Boardman,  5  Cranch,  57);   the  situation  of  the 
parties,  and  not  their  characters,  determines  the  juris- 
diction.     (Connolly  v.   Taylor,  2    Peters,  556.)      Citi- 
zenship,    as    to     jurisdiction^    means    only    residence 
(Gassies  v.  Ballon,  6  Peters,   761;  Shelton  v.  Tiffin,   6 
How.  163;  Lessee  of  Cooper  v.  GaJbraith,  3  Wa&h.  c\  C. 
546;  Lessee  of  Butler  v.  Famsworth,  4  Wash.  C.  C.  101), 
and  for  this  purpose  a  corporation  is  deemed  a  citizen 
of   the    Slate   which    charters    it.    (Hope    Ins.   Co.  v. 
Boardman,  5  Cranch,  57;  U.   S.  v.   Planters'  Bank,  9 
Wheat.  410;  Ijouisville  etc.  R.  R.  Co.  v.  LetMon,  2  How. 
497;  Cumberland  etc.  Bank  v.  Slocomb,  14  Peters,  60; 
Marshall  v.  Bait.  etc.  R.  R.  Co.  16  How.  314;  Wheeden 
V.  Camden  etc.  R.  R.  Co.  4  Am.  Law  Rep.  296;  Bank  of 
U.  S.  V.  Devaux,  5  Cranch,  61.)    This  clause  does  not 
embrace  cases  where  one  of  the  parties  is  a  citizen  of  a 
Territory,  or  of  the  D' strict  of  Columbia.     (Hepburn  v. 
KUzey,  2  Cranch,  445;  New  Orleans  v.  Winter,  1  Wheat. 
91;    Gassies  v.   Bailou,  6   Peters,   761;    Hartshome  v. 
Wright,  Peters  C.  C.  64;  Scott  v.  Jones,  6  How.   376; 
Barney  v.   Baltimore,  6  WaU.  287;   Texas  v.  White,  7 
Wall.  737;  Railroad  Co.  v.  Harris,  12  Wall.  86.)    Contro- 
versies between  citizens  claiming  lands  under  grants  of 
different  States  are  within  the  jurisdiction,  notwithstand- 
ing one  of  the  States,  at  the  time  of  the  first  grant,  was  a 
part  of  the  other.     (Town  of  Pawlet  v.  Clark,  9  Cranch, 
292.)    It  is  the  grant  which  passes  the  le^al  title  and 
authorizes  jurisdiction.     (Colson  v.  Leu  in,  2  Wheat.  377.) 
This  clan  e  gives  jurisdiction  where  foreign  states  or  in- 
dividual foreigners  are  parties  (Chappedelaine  v.  Deche- 
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naux,  4  Cranch,  308;  Brown  v.  Strode,  5  Cranch,  303), 
but  an  Indian  tribe  is  not  a  foreign  nation  within  this 
provision.  (Cherokee  Nation  v.  Ga.,  5  Peters,  1;  Worces- 
ter V.  Ga.,  6  Peters,  619.)  The  controversy,  in  order  to 
give  jurisdiction,  must  be  one  in  which  a  citizen  of  a  State 
and  an  alien  are  parties  (Hepburn  v.  Ellzey,  2  Cranch, 
445;  New  Orleans  v.  Winter,  1  Wh  at.  91;  Gassies  v. 
Bs^ou,  6  Peters,  761;  Brown  v.  Keene,  8  Peters,  112; 
Picquet  v.  Swan,  4  Mason,  443,  5  Mason,  35;  Case  r. 
Clarke,  5  Mason,  70;  Wilson  v.  City  Bank,  5  Bank.  Reg. 
270;  Catlett  v.  Pac.  Ins.  Co.,  1  Paioe,  694;  Lessee  of 
Cooper  V.  Galbraith,  3  Wash.  C.  C.  546;  Prentiss  v.  Bren- 
nan,  2  Blatchf.  164;  Chappedelaine  v.  Dechenaux,  4 
Cranch,  306),  or  a  nominal  citizen  suino;  for  the  use  of  an 
alien.  (Brown  v.  Strode,  5  Cranch,  303.)  So,  a  foreign 
corporation  is  an  alien.  (Society  for  Prop,  of  (losp.  \ .  N. 
H.,  8  Wheat.  464;  OmmL  etc.  Bank  v.  Slocomb,  14 
Peters,  60. )  The  opposing  party  must  be  a  citizen,  and 
it  must  so  appear  on  the  record.  (Jacki^on  v.  Twentymen, 
2  Peters,  136;  Baird  v.  Byrne,  3  WalL  Jr.  1.)  At  common 
law  an  alien  cannot  maintain  a  real  action  (Jones  v.  Mc- 
Masters,  20  How.  20;  Lanfear  y.  Hunley,  4  WalL  209; 
McDonogh  v.  Millandon,  3  How.  693;  Semple  v.  Hager, 
4  Wall.  433;  Barges  v.  Hogg,  1  Hayw.  485;  Orser  v. 
Hoag,  3  Hill,  79;  White  v.  Sabarieco,  28  Tex.  246);  the 
disability  is  personal.  (Kemp  v.  Kennedy,  5  Cranch, 
173;  Peters  C.  C.  40. )  This  section  does  not  include  con- 
troversies between  people  of  a  State  as  to  the  formation 
or  change  of  their  constitution.  (Luther  y.  Borden,  7 
How.  55;  Mass.  v.  R.  I.,  12  Peters,  755.)  A  court  may 
have  jurisdiction  as  to  parties  and  subject-matter,  yet  if 
it  makes  a  decree  which  is  not  within  the  powers  granted 
to  it  by  the  law  of  its  orf^anization,  its  decree  is  void. 
(United  States  v.  Walker,  109  U.  S.  258.) 

Suits  agrainst  States.— This  provision  was  held  to 
exiend  to  all  pending  suits,  as  well  as  to  future  cases 
(Hollinscsworth  v.  Virginia,  3  Dall.  378;  Cohens  v.  Vir- 
ginia, 6  Wheat.  294;  Georgia  v.  Brailsford,  2  Dail.  402;  3 
Dall.  1),  but  applies  only  to  original  suitn,  and  not  to 
appeals  or  writs  of  error  (Cohens  v.  Virginia,  6  Wheat. 
264);  nor  does  it  extend  to  suits  of  admiralty  or  maritime 
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iarisdiction.  (Olmstead's  Case,  Bright.  N.  P.  9;  Ex  parte 
Madrazo,  1  Peters,  127. )  Thi  ameadment  is  of  necessity 
limited  to  those  suits  in  'which  a  State  is  a  party  to  the 
record  (Osborn  v.  Bank  of  United  States,  9  Wheat  73S; 
Chi^holm  v,  Georgia,  2  DalL  419;  Cherokee  Nation  v. 
Georgia,  6  Peters,  1;  U.  S.  v.  Peters,  5  Crane h,  115; 
David  V.  Gray,  16  Wall.  203;  Olmstead's  Case,  Bright.  JN. 
P.  9;  U.  S.  V.  Bright,  Bright  N.  P.  19;  Swasey  v.  N.  C. 
R.  R.  Co.,  1  Hughes,  1;  71  N.  C.  671),  or  where  the  chief 
magistrate  is  sued  in  a  claim  upon  him  in  his  official  char- 
acter. (Governor  of  Georgia  v.  Adadrazo,  1  Peters,  123.) 
The  amendment  provides  that  no  suit  shall  be  commeLced 
or  pros^ecuted  ajrainst  a  State  (U.  S.  v.  Peters,  5  Cranch, 
139;  Odborn  v.  Bank  of  United  States,  9  Wheat.  738),  and 
for  those  CaScs  only.  (Cohens  v.  Virginia,  6  Wheat.  264.) 
If  the  state  be  not  necessarily  a  defendant,  although  its 
interest  may  l*e  affecterl,  this  amendment  does  not  apply. 
(Fowler  v.  Liuds  y,  3  Dall.  411;  New  York  v.  Connecti- 
cut, 3  Dall.  1;  U.  S.  V.  Peters,  5  Cranch,  139;  Osborn  v. 
Bank  of  United  States,  9  Wheat.  738;  Louisville  etc.  K. 
R.  Co.  V.  Letson,  2  How.  5.')0.)  A  State  by  becoming 
interested  in  a  corporation  lays  down  iti  sovereignty  so 
far  as  respects  the  transactions  of  the  corporation.  (Bris- 
coe V.  Baink  of  Kentucky,  11  Peters,  324;  Dayton  v.  Bank 
of  Alabama,  13  How.  12;  Curran  v.  Arkansas,  15  How. 
399.)  So  a  suit  may  be  maintained  against  a  corporation, 
although  a  State  be  a  member  thereof  (Bank  oi  United 
States  V.  PUnters'  Bank.  9  Wheat.  904;  Louisville  etc. 
R.  R.  Co.  V.  Letson,  2  How.  297),  or  even  the  sole  corpo- 
rator (Bank  of  Kentucky  v.  Wister,  2  Peters,  318;  3 
Peters,  4ol. )  A  mere  suggestion  of  title  in  the  State  to 
property  in  the  possession  of  an  individual  will  not  pre- 
vent a  Federal  court  from  looking  into  the  validity  of  the 
title;  and  if  the  court  decides  that  the  State  has  no  title, 
the  State  cannot  resist  legal  process  in  the  case.  (U.  S.  v. 
Peters,  5  Cnknch,  115;  Osborn  v.  Bank  of  United  States, 
9  Wheat.  738.)  Although  an  independent  sovereign  can- 
not be  sued  (Osborn  v.  Bank  of  United  States,  9 
Wheat.  738),  yet  there  is  nothing  in  the  Constitution  to 
deprive  a  Stite  court  of  jurisdiction  over  suits  which  it 

S assessed  bef  »re  the  Constitutioa  was  adopted.   (Garr  y. 
right,  1  Barb.  Ch.  1570 


§  2  CONSTITUTIONAL  PROVISIONS.  20 

Admiralty  and  maritime. — The  Constitution  con- 
fers not  only  admiralty  but  all  '^maritime''  jurisdiction, 
(De  Lovio  v.  Boit,  2  Gall.  398;  and  see  The  Seneca,  Gilp. 
28;  The  Huntress,  2  Ware  (Dav.)  82;  The  S.  O.  Ives, 
Newb.  205.)  ** Maritime"  was  added  to  guard  against  a 
narrow  interpretation  of  the  word  "admiralty."  (Fretz 
V.  Bull.  12  How.  466;  The  Hine  v.  Trevor,  4  VTall.  655, 
561;  The  Moses  Taylor,  4  Wall.  411.)  These  words  refer 
to  the  general  system  of  maritime  law  fami  iar  to  this 
country  when  the  Constitution  was  adopted  (N.  J.  S.  N. 
Co.  V.  Merch.  Bank,  6  How.  344;  Waring  v.  Clarke,  5 
How.  441;  The  Genesee  Chief  v.  Fitzhugh,  12  How.  443; 
The  Lottawanna,  21  Wall.  553;  The  Huntress,  2  Ware 
(Dav.)  83),  and  regard  must  be  had  to  our  legal  history, 
Constitution  legislation,  usagt-s,  and  adjudications.  (The 
St.  Lawrence,  1  Black.  522;  The  Lottawanna,  21  WalL 
576.)  The  grant  was  not  intended  to  be  limited  to  cases 
<  f  admiralty  jurisdiction  iu  England  when  the  Constitu- 
tion wns  adopted.  (New  Jersey  Co.  v.  Merch.  hank,  6 
How.  344;  Waring  v.  Clarke,  5  How.  441;  De  Lovio  v. 
Boit,  2  Gall.  398;  The  Seneca,  Gilp.  10,  34;  The  Gold 
Hunter,  B]atchf.  &  H.  3(K);  Steel  v.  Thatcher,  1  Ware, 
91;  The  Huut  ess,  2  Wai-e  (Dav.)  82;  The  C.  S.  Ives, 
Newb.  205 j  The  Volunteer,  1  bum.  551.)  The  maritime 
law  is  a  part  of  the  common  law.  (Thompson  v.  Tt.e 
Catharina,  1  Pet.  Adm,  104.)  The  term  belongs  to  the 
law  of  n^itions  as  well  as  to  domestic  and  municipal  law. 
(The  Huutress,  2  Ware  (Dav.)  82.)  The  jurisdiction 
is  entirely  distinct  from  the  power  of  Congress  to 
regulate  commerce.  (The  Genesee  Chief  v.  Fiizhugh, 
12  How.  443;  The  Belfast,  7  Wall.  624;  The  Sarah 
Jane,  1  Low.  203.)  It  makes  the  judicial  co-extensive 
With  the  legislative  power  (TheHuntre8H,2  Ware.  (Dav.) 
82)«  an- 1  covers  not  merely  the  cognizance  of  the  caee,  but  the 
jurisprudence  and  principles  by  which  it  is  administered. 
(The  Chusan,  2  Story,  45o.)  The  whole  subject  belongs 
exclusively  to  the  general  government  (The  Chusan,  2 
Story,  455),  and  the  juris<Uccion  in  the  >  ederal  courts  is 
exclusive.  (Martin  v.  Hunter,  1  Wheat.  304;  Amer.  Ins. 
Co.  V.  Canter,  1  Peters,  611;  The  Moses  Taylor,  4  Wall. 
411;  The  Hine  v.  Trevor,  4  Wall.  555;  The  Wa^e,  Blatchf. 
&  H.  252.)    Jurisdiction  ia  admiralty  is  expressly  fcranied 


21  CONSTITUTION AI*  PAO  VISIONS.  §  8 

by  the  ronstitutioa  (Carpenter  v.  The  Emma  Johnson,  1 
Cliff.  63^>),  but  its  exercise  depends  on  congressional  legis- 
lation  (U.  S.  v.  Bevans,  3  Wheat.  337;  Jackson  v.  The 
Mamoha,  20  How.  296),  and  Congress  may  limit  or  con- 
trolit  (Carpenter  v.  The  Emma  Johnson,  1  Cliff.  633),  or 
modify  the  practice.  (The  Genesee  Chief  v.  I'itzhugh,  12 
How.  443.)  Th)  term  includes  jurisdiction  of  all  things 
done  upon  and  relating  to  the  sea,  and  all  transactions  re- 
lating to  commerce  and  navigation,  and  to  damages  or  in- 
juries upon  the  high  seas  (Ue  Lovio  v.  Boit,  2  Gall.  393; 
The  Young  America,  hewb.  101),  and  to  the  navigible 
lakes  and  rivers  of  tiie  United  States  (The  Genesee  Chief 
V.  Fitzhugh,  12  How.  451),  and  to  inland  navigable  waters, 
although  not  affected  by  the  ebb  and  flow  of  the  tide  (The 
Genesee  Chief  v.  Fitzhugh,  12  How.  451);  but  the  grant 
does  not  extend  to  waters  ceded  to  the  several  States,  nor 
to  the  general  jurisdiction  over  the  same  (U.  S.  v.  Bevans, 
3  Wheat.  337;  Smith  v.  Maryland,  18  How.  71;  The  Wave, 
2  Paine,  131;  Blatchf.  &  H.  235;  Genesee  Chief  v.  Fitz- 
hugh, 12  How.  443);  so  the  power  to  regulate  the  fisheries 
was  not  surrendered  by  the  grant  of  admiralty  and  mari- 
time jurisdiction.  (Snithv.  Maryland,  18  How.  71;  Ben- 
nett ▼.  Boggs,  Bald.  60;  Oorfield  v.  CorycU,  4  Wash.  C. 
C.  871.) 

Maritime  contracts. — Admiralty  and  maritime  juris- 
diction embraces  all  maritime  contracts,  all  torts  commit- 
ted in  its  jurisdiction  (New  York  v.  Connecticut,  4  Dall. 
1;  Waring  v.  Clarke,  5  How.  489;  Gloucester  Ins.  Co.  v. 
Toan|$er,  2  Curt.  332;  De  Lovio  v.  Boit,  3  Gall.  309),  and 
all  suits  for  liens  of  material-men  and  for  services.  (The 
General  Smith,  4  Wheat.  438;  Gardner  v.  New  Jersey,  1 
Peters,  227;  Stevens  v.  The  Sandwich,  1  Peters,  233; 
Davis  ▼.  A  New  Brig,  Gilp.  473;  Wick  v.  The  Samuel 
Strong,  6  McLean,  587;  The  Robert  Fulton,  1  Fame,  620; 
Zane  v.  The  President,  4  Wash.  C.  C.  453.  States  can- 
not create  maritime  liens  nor  give  their  courts  jurisdiction 
over  them.  (The  Belfast,  7  Wall.  (524.)  It  extends  over 
contracts,  though  the  voyage  is  within  the  State,  and  only 
on  waters  of  flie  State  (The  Belfast,  7  Wall.  624;  The 
Miry  Washington,  1  Abb.  U.  S.  1;  the  Leonard,  3  P>en. 
£G3;  Carpenter  v.  The  Emma  Johnson,  1  Cliff.  633;  The 
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Volunteer,  1  Chic.  L.  N.  185;  The  Sarah  Jane,  1  Low.  20; 
but  see,  contra^  Maguire  v.  Card,  21  How.  248;  Allen  v. 
Newberrv,  21  How.  244;  New  Jersey  Co.  v.  Merchants' 
Bank,  6  How.  344;  The  Troy,  4  Biatchf.  366);  and  over 
t^)rt8  on  navigable  waters,  tiiough  committed  within  the 
body  of  a  county  (Roberts  v.  Skolfield,  8  Am.  Law  Reg. 
16o);  and  over  seizures  for  breach  of  revenue  laws  (U.  §. 
V.  La  Veng:ance,  3  Dall.  297;  U.  S.  v.  The  Sally,  2 
Crunch,  4u6;  N.  J.  S.  N.  Co.  v.  Merchants'  Bank,  6  How. 
344);  or  for  engaging  in  the  rebellion  (Mrs.  Alexander's 
Cotton,  2  WaU.  404);  and  for  all  crimes  and  ofi'enses 
against  the  laws  of  the  United  States.  (Corfield  v.  Cur- 
yell,  4  Wash.  C.  C.  371;  U.  S.  v.  Bevans,  3  W  heat.  337.) 
In  cases  purely  dependent  on  locality  it  is  limited  to  the 
sea,  and  to  tide-waters  as  far  as  the  tide  flows,  and  up  to 
high- water  mark.  (U.  S.  v.  Coombs,  12  Peters,  72.)  It 
includes  captures  made  Jure  belli  upon  certain  waters,  and 
all  questions  of  prize,  crimes,  and  offenses  upon  the  same; 
civil  acts,  tort^^,  and  injuries  committed  thereon,  collisions, 
illegal  seizures,  depredations  on  property,  and  salvage,  and 
other  services.  (Martin  v.  Hunter,  1  Wheat.  304;  U.  S. 
V.  Mc^iill,  4  Dall.  426;  1  Wash.  C.  C.  463;  Tho  Plymouth, 
3  WalL  20;  Thomas  v.  Lan^,  2  t^Uin.  9;  Plumm^r  v. 
Webb,  4  Mason,  380;  The  Huntress,  2  Ware  (Da v.)  85.) 
States  canui't  by  local  legislation  enlarge  or  limit  the  juris- 
diction of  the  Federal  courts  (The  Beifabt,  7  Wall.  624; 
Tke  Chufian,  2  Story,  455);  nor  confer  jurisdiction  on  them 
in  cases  not  cognizable  in  admiralty.  (Crawford  v.  The 
Caroline  Reed,  42  Cal.  469. ) 

§  3.     Ijimitation    o€  Judicial   pcwer. — 

The  judicial  power  of  the  United  States  shall  not 
be  construed  to  extend  to  any  suit  in  law  or  equity 
commenced  or  prosecuted  against  one  of  the  United 
States  by  citizens  of  another  State,  or  by  citizenB 
or  subjects  of  any  foreign  State.  (U.  S.  Const. 
Amend,  art.  11.) 

Limit  of  judicial  power.— The  judicial  power  of  the 
United  States  is  limited  to  "cases'' and  ''controversies" 
enumerated  in  article  3  of  the  Constitution  sa  amended  by 


23  CONSTITUTIONAL  PROVISIOXS.  §  8 

article  11,  and  innlades  only  suits  of  a  civil  nature.  (The 
Pacitio  Bailway  Commission  (Cal.)32  Fed.  Rep.  255;  12 
Sawy.  669;  Chisholm  v.  Georgia,  2  Dall.  431.)  This  pro- 
vision was  held  to  extend  to  all  pending  suits,  as  well  as 
to  future  cases.  (Hollin^worth  v.  Virginia,  3  Dall,  378; 
Cohens  v.  Virginia,  6  Wheat,  294;  Georgia  v.  Brailsford, 
2  Dall.  402;  3  DalL  1.)  It  applies  only  to  original  suits, 
(Cohena  v.  Virginia,  6  Wheat.  264);  or  to  suits  of  admi- 
ralty, or  maritime  jurisdiction.  (Ulmstead's  Case,  Brieht. 
9;  1.x  parte  Madrazo,  7  Peters,  627. )  This  amendment  is  of 
necessity  limited  to  those  suits  in  which  a  State  is  a  party 
to  the  record,  or  where  the  chief  magistrate  is  sued  in 
a  claim  n^on  him  in  his  official  character.  It  provides 
that  no  suit  shall  be  commenced  or  prosecuted  against  a 
State,  and  for  those  ca^es  otily.  (Cohens  v.  Virginia,  6 
Wheat.  264;  Osbom  v.  Bank  of  U.  S.,  9  Wheat.  738; Gov- 
emor  of  Ga.  v.  Madrazo,  1  Peters,  123;  Chisholm  v.  Geor- 
gia, 2  DalL.  419;  Cherokee  Nation  v.  Georgia,  6  Peters, 
I;  U.  a  V.  Peters,  6  Cranch,  115;  Davis  v.  Gray,  16  Wall. 
203;  Olmstead's  Case,  fright  9;  U.  S.  v.  Bright,  Bright. 
19;  Swasey  v.  N.  C.  R.  R.  Co.,  1  Hughes,  1;  71  N.  C. 
571.)  Where  a  State  is  not  only  the  real  party  to  the 
controversy,  but  the  real  party  against  which  relief  is 
sought,  the  nominal  defend^ts  being  merely  its  officers  and 
agents,  it  is  substantially  within  the  prohibition  of  the 
l^eventh  Amendment.  (Hagood  v.  Southern,  117  U.  S. 
62. )  The  judicial  power,  as  limited  by  this  amendment, 
cannot  be  extended  by  Congress.  (Re- Application  Pacific 
R.  Com.  C.  C.  N.  D.  Cal.,  32  Fed.  Rep.  241,  12  Sawy.  659.) 
A  snit  against  the  officers  of  a  State  to  compel  them  to 
perform  its  contracts  is,  in  effect,  a  suit  against  the  State 
itself,  and  cannot  be  maintained  in  a  Federal  court. 
(Pennoyer  ▼.  McConnaughy,  140  U.  S.  1;  36  U.  S.  363; 
Re  Avers,  123  U.  8.  44^;  Louisiana  v.  Jumel,  107  U.  S. 
711;  Antoni  v.  Greenhow,  107  U.  S.  769;  Cunningham  v. 
MacoQ  etc.  R.  Co.,  109  U.  S.  446;  Hagood  v.  Southern, 
117  XJ.  S.  62.)  But  an  action  against  a  State  officer  to 
enforce  a  purely  ministerial  duty  is  not,  within  the  mean- 
ing of  the  Eleventh  Amendment,  an  action  against  the 
Scate.  ( Pennoyer  V.  McConnaughy,  140  U.  S.  1;  Osbom 
V.  Bank  of  XJ.  8.,  22  U.  8.,  9  V\  heat.  738;  Davis  v.  Gray, 
83  U.  S.,16  WalL  203;  Tomlinsonv.  Branch,  82  U.  S., 
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15  WaU.  460;  Litchfield  v.  Webster  Ca,  101  U.  S.  773; 
Allen  V.  Baltimore  etc.  R.  Co.,  114  U.  S.  311;  Louisiana 
V.  B)ard  etc.,  114  U.  S.  270.)  An  action  brought  by  a 
taxp:iyer  who  has  duly  tendered  coupons  which  are  a 
lawtul  tender,  in  payment  of  his  taxes,  against  the  person 
who,  under  color  of  office,  proceeds  oy  seizure  and 
sale  of  the  property  of  the  plaintiff,  is  an  action 
against  him  personally  as  a  wrongdoer,  and  not  against 
the  State,  within  this  article  of  the  Constitution. 
(I'oindexter  V.  Greenhow,  114  U.  8.  270;  White  v.  Green- 
huw,  114  U.  S.  307;  Chaffin  v.  Taylor,  114  U.  S.  309.) 
If  the  State  be  not  necessarily  a  defendant,  although  its 
interest  may  be  affecteil,  this  amendment  does  not  apply. 
(Fowler  Y.  Lindsay,  8  Dall.'411;  New  York  v.  C  'nnecti- 
cut,  4  DalL  1;  U.  S.  v.  Peters,  6  Cranch,  139;  Osbom  y. 
Baiik  of  United  States),  9  Wheat.  738;  Louisville  etc  K. 
R.  Co.  Y.  Lbtdon,  2  How.  550.)  A  State  by  becoming 
interested  in  a  corporation  lays  down  its  sovereignty  ^o 
far  as  respects  the  transactions  of  the  corporation.  (Hr  s- 
coe  Y.  Bank  of  Kentucky,  11  Peters,  324;  Dayton  y.  Bank 
of  Alabama,  13  How.  12;  CurranY.  Arkansas,  15  How. 
309. )  So,  a  suit  may  be  maintained  agains  t  a  corporation, 
although  a  State  be  a  member  thereof  (Bank  of  United 
States  Y.  Planters'  Bank,  9  Wheat.  904;  LouUville  etc. 
R.  R.  Co.  Y.  Letson,  2  How.  497),  or  even  if  it  be  a  cor-, 
poratlon  sole.  (Bank  of  Kentucky  y.  Wister,  2  Peters, 
318;  3  Peters,  431  )  A  mere  suggestion  of  title  in  the 
State  to  property  in  the  possession  of  an  indivi<lual  will 
not  prevent  a  Federal  court  from  looking  into  the  valid- 
ity of  the  title;  and  if  the  court  decides  that  the  iStatohas 
no  title,  the  State  cannot  resist  legal  process  in  the  case. 
(U.  S.  v.  Peters,  6  Cranch,  115;  Osborn  y.  Bank  of  United 
Statos,  9  Wheat.  738.)  The  courts  of  the  United  States 
have  not  even  a  concurrent  jurisdiction  with  State  courts,  in 
suits  commence  I  or  prosecuted  against  a  Statebv  citizensof 
another  State  or  of  a  foreign  State;  there  is  nothing  in  the 
Constitution  to  deprive  a  fetate  court  of  jurisdiction  ov«:r 
suits  which  it  possessed  before  the  Constitution  was 
adopted.  (Garr  v.  Bright,  1  Barb.  Ch.  157.)  The  grant 
of  judicial  power  was  nob  intended  to  confer  jurisdiutioii 
of  a  suit  by  one  State,  which  con  Id  not  be  ent»^rtained  by 
tho  judiciury  of  another  State.    (Wisconsin  v.  Pelican  Ins, 
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Co.,  127  U.  S.  265.)  All  courts  of  the  United  States  are 
creatures  of  the  Constitution  and  laws  of  the  United 
States^  and  have  only  such  jurisdictional  powers  as  are 
conferred  by  the  Constitution  and  laws  of  the  United 
States.  (Ex  parte  Farley,  40  Fed.  Rep.  66.)  They  are 
bound  to  take  notice  of  the  Constitution.  (Marbury  v. 
Madison,  1  Cranch,  137.) 

§  4.  Personal'security. — ^The  right  of  the 
people  to  be  secure  in  their  persons,  houses,  papers, 
and  effects,  against  unreasonable  searches  and  seiz- 
ures, shall*  not  be  violated,  and  no  warrants  shall 
issue  but  upon  probable  cause,  supported  by  oath 
or  affirmation,  and  particularly  describing  the  place 
to  be  searched,  and  the  persons  or  things  to  be 
seized.     (XT.  S.  Const.  Amend,  ai-t.  4.) 

Search,  seizure,  and  warrants. — This  amendment 
was  adopted  with  intent  to  restrict  and  lipait  the  power  of 
the  United  States  (Luther  v.  Borden,  7  How.  66;  Smith  v. 
Maryland,  1  How,  71),  and  place  the  powers  under  8tfon<T 
jtrohibitions  and  checks.  (Green  v.  Biddie,  8  Wh'^at.  88; 
Luther  v.  Borden,  7  How.  66;  Payne  v.  Baldwin,  SSmedes 
&  M.  673.)  The  security  of  personal  libertv  was  such  as 
wisdom  and  experience  demonstrated  to  oe  necessary 
(Ex  parte  Milli^an,  4  WalL  120.)  The  amendmeat  only 
protects  those  who  are  parties  to  the  Constitution  (Com- 
moawealth  y.  Griffith,  19  Mass.  11),  and  applies  t  >  crimi- 
nal cases  only.  (Ex  parte  Meador,  1  Abb.  XJ.  S.  317; 
Murray  V.  Hoboken  etc.  Co.,  18  How.  272.)  Si  provis- 
ions for  searches  and  seizures  to  aid  in  the  collection  of 
revenue  are  not  repugnant  to  this  clauss.  (Ex  parte  Mea- 
dor, 1  Abb.  U.  S.  317;  Stanwood  v.  Green,  2  Abb.  U.  S. 
134;  Matt,  of  Piatt,  7  Ben.  261;  19  Int  Rev.  Rec  132;  U. 
S.  V.  Distillery,  6  Biss.  483;  Ex  parte  Strouse,  1  Savry. 
6)5. )  It  does  not  prohibit  a  search  or  seizure  made  in  at- 
tempting to  execute  a  military  orler  (Allen  v.  Colby,  45 
N.  11.  544);  but  an  order  of  the  war  department  directing 
an  arrest  without  warrant  is  void.  (Ex  parte  Field,  5 
Bl  :tcbf.  63. )  A  warrant  of  commitment  wulch  does  not 
Fkd,  Proo.— 3. 
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state  Bome  good  cause  certain,  sapported  by  aa  oath,  is 
illegal  (Ex  parte  Bnrford,  SOranch,  448;  Anonymous,  2  Opw 
Att.-Gen.  266);  but  an  executive  officer  can  justify  his  acts 
1  >y  showing  a  regular  warraut,  without  showing  that  it  was 
f  'unded  on  a  complaint  under  oath.  It  is  only  necessary 
that  the  order  or  precept  shall  be  lawful  on  the  &ceof 
it.  (Stanford  v.  iN^ichols,  13  Mass.  280.)  A  warrant 
directing  a  search  in  the  house  of  A.  &  Co.  will  not  justify 
a  securch  in  the  house  of  A.  (Sanford  v.  Nichols,  13  Mass. 
283.)  A  specificatioQ  of  the  character,  quality,  number, 
weight  or  other  circumstances,  to  distinguish  the  goods, 
is  necessary.  (Sanford  v.  IV ichols,  13  Mass.  286.)  "And 
no  warrants  shall  issue  but  upon  probable  cause"  refers 
(mly  to  process  issued  under  the  authority  of  the  United 
States.  (Smith  v.  Maryland,  18  How.  71.)  It  h<*s  no 
application  to  proceedings  for  the  recovery  of  debts. )  Ex 
P'lrte  Burford,  3  Cranch.  448;  Murray  v.  Hoboken  L.  &  L 
Co.  13  How.  272;  Ex  parte  Milligan,  4  WhIL  119; 
Wakely  v.  Hart,  6  Bian.  316;  Bell  v.  Clapp,  10  Johns. 
263;  Sailley  V.  Smith,  21  Johns.  500.)  Wisdom  and  ex- 
perience demonstrate  the  necessity  of  this  section,  which 
secures  to  the  people  protection  against  unreasonable 
seizures  and  searches.  (£x  parte  Milligan,  4  Wall.  120.) 
The  constitutional  right  of  security  against  unreasonable 
searches  and  seizures  is  not  violated  by  reinilstion  of  a 
pawnbroker's  business.  (Sherman  v.  Fort  Wayne,  11  L. 
R.  A.  378.)  The  clause  which  prohibits  the  issue  of  a 
warrant,  except  on  probable  cause  supported  by  oath, 
applies  only  to  the  issue  of  warrants  under  the  laws  of 
the  United  States,  and  has  no  application  to  State  process. 
(Smith  V.  Maryland,  18  How.  71).  Where  a  fjerson  was 
arrested  for  horse  stealing,  and  detained  in  prison  seven 
days  by  neglect  on  his  part  to  offer  security  for  his  9,"^ 
pearance,  such  imprisonment  was  not  unlawful,  although 
no  warrant  was  issued  against  him.  (Wheeler  v.  Nesbitt, 
24  How.  544.)  The  provision  that  no  warrant  shall  issue 
but  upon  probable  cause  has  no  application  to  proceedir  jus 
for  the  recovery  of  debts.  (Ex  parte  Burford,  3  Cranch. 
448;  Murray  v.  Hoboken  L.  &  I.  Co.,  59  U.  S.  272; Ex 
parte  Mulligan,  71  U.  S.  119;  Wakely  v.  Hart,  6  Binn. 
316;  Bell  v.  Clapp,  10  Johns.  263;  Sailly  v.  Smith,  11 
Johns.  500.) 
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§  6>  Personal  rigrltts* — No  person  shall  be 
held  to  answer  for  a  capital  or  otherwise  infamous 
cnme,  unless  on  a  presentment  or  indictment  of  a 
grand  jury,  except  in  cases  arising  in  the  land  or 
naval  forces,  or  in  the  militia,  when  in  actual  serv- 
ice in  time  of  war  or  public  danger;  nor  shall  auy 
person  be  subject  for  the  same  olfense  to  be  twice 
put  in  jeopardy  of  life  or  limb;  nor  shall  be  com- 
pelled in  any  criminal  case  to  be  a  witness  against 
himself,  nor  be  deprived  of  life,  liberty,  or  pro^v 
erty,  without  due  process  of  law;  nor  shall  private 
property  be  taken  for  public  use,  without  just  com- 
pensation.    (U.  S.  Const.  Amend,  art.  5.) 

Persons  accused  of  crime. — The  prohibitions  in 
this  article  are  exclusively  restrictions  npon  the  Federal 
pov^ers  to  prevent  interference  with  the  rights  of  States 
and  their  citizens.  (Barron  v.  Baltimore,  7  Peters,  269; 
LivinpRton  v.  Moore,  7  Peters,  469?  Fox  v.  Ohio,  6  How. 
410;  Withers  v.  Buckley,  10  How.  84;  Clark  v.  Dick,  1' 
Dill,  8;  Bouaparte  v.  Camden  &  A.  R.  ft.  Co.,  Bald.  220; 
Murphy  v.  People,  2  Co  wen,  815;  Barker  v.  Peop^.e,  3 
Co  wen,  686;  Bering  v.  Williams,  17  Ala.  61 C;  Jackson  v. 
Wood,  2  Cowen,  819;  Railroad  Co.  v.  Davis,  2  Dev.  &  B. 
451;  James  v.  Commonwealth,  12  Serg.  &  R.  220;  Hoi- 
lister  V.  Union  Co.,  9  Conn.  436;  Powers  v.  Dougherty, 
23  Ga.  65;  Boyd  v.  Ellis,  11  Iowa,  97;  State  v.  Jackson, 
21  La.  An.  574;  Weimer  v.  Banbury,  30  Mich.  201;  Con- 
cord R.  R.  V.  Greely,  17  N.  H.  47;  Prescott  v.  State,  19 
Ohio  St  184;  State  v.  Shumi»ert,  1  Rich*  N.  S.  85;  Gnf- 
fing  V.  Gibb,  MoCalL  220;  Twitchell  v.  Oomm.,  7  Wall. 
321;  State  v.  Webb,  46  Iowa,  662. )  The  words  ''infamous 
crime"  are  descriptive  of  an  offense  that  subjects  the 
person  to  infamous  paninhment,  or  prevents  his  being  a 
witueaB.  (U.  S.  v.  Sheppard,  1  Abb.  U.  S.  431;  U.  S.  v. 
Block,  9  Chick.  L.  N.  234;  U.  S.  v.  Maxwell,  3  Dili.  275; 
21  lilt  Rev.  Rec  148;  U.  S.  v.  Waller,  1  Sawy.  701.) 
Misdemeanors  cannot  be  brought  within  the  term  "in- 
farnmu."  (U.  S.  v.  Elbert,  1  Cent.  L.  J.  205.)  As  respects 
odeoses  not  capital  and  not  infamous,  there  is  no  restriction 
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upon  CoDgresa  as  to  the  mode  of  procedure.  (U.  S.  v.  Max- 
well, 3  L>ilL  275;  21  Int.  Kev.  Rec  148.)    An  indictment 
mudt  be  found  by  a  grand  jury;  an  information  may  be  pre- 
ferred by  an  officer  of  the  court.   (Clepper  v.  State,  4  I  ex. 
244 )    A  grand  jurv  is  a  body  of  men  varying  from  twelve 
to  twenty-three,  who,  in  secret,  hear  the  evidence  offered 
by  the  government  only,  and  find  or  ignore  bills  of  indict- 
ment.    (People  V.   King,   2   Caines'  Cas.  98;  Common- 
wealth V.  Ward,  2  Cush.  149.)  This  clause  relates  to  time 
of  war  as  well  as  peaca     (In  're  Kemp,  16  Wis.  359.) 
*'  When  in  actual  service  in  time  of  war  or  public  danger" 
refers  to  the  militia  (In  re  Bogart,  2  Sawv.  406);  it  can- 
not be  extended  in  time  of  war  on  a  plea  of  public  danger. 
(I'^x  parte  Milligan,  4  Wall.  123.)    Cases  arising  in  the 
laad  and  naval  forces,  etc.,  are  excepted  from  presentment 
and  indictment  and  right  of  trial  by  jury.    (Ex  parte  Mil- 
ligan, 4  Wall  123;  la  re  Bogart,  2  Sawy.  406.)  An  offense 
committed  by  a  party  while  actually  in  the  naval  service 
is  a  **  case  arising  in  the  naval  forces."    (In  re  Bogart,  2 
Sawy.  406.)  And  a  paymaster's  clerk  on  duty  in  the  navy 
is  a  person  " in  the  naval  forces."  (In  re  Bogart,  2  Saw^. 
4  >6.)    The  power  to  punish  military  and  naval  officers  is 
distinct  from  the  power  to  define  judicial  powers  (Dynea 
V.  Hoover,  20  How.  78;  In  re  Bogart,  2  Sawy.  401),  and 
the  power  of  Congress  to  provide  for  the  government  of 
the  land  and  naval  forces  is  not  affected  or  umited  by  this 
article  (In  re  Bogart,  2  Sawy.  406);  but  a  military  com- 
mis^iion  for  the  trial  of  persons  not  in  the  military  service 
is  unconstitntionaL     (Milligan  v.  Hovey,  3  Biss.  18;  In 
re  Bogart,  2  Sawy.  402;   Ex  prte  Field,  6  Blatchf.  79.) 
A  court-martial  is  a  lawful  tribunal  under  the  Constitu- 
tion (In  re  Bogart,  2  Sawy.  406);  but  if  it  had  no  juris- 
diction, or  should  inffict  punishment  forbidden  bylaw, 
tlie  civil  courts  could  inquire  into  the  jurisdiction  and 
give  redress.     (MarshalPs  Case,  10  Cranch,  76;  Dynes  v. 
Hoover,  20  How.  82. )    This  article  creates  no  new  prin- 
oiples,  but  is  simply  declarative  of  great  fundamental 
principles.     (Young  v.  McKenzie,  3  Ga.  31;  Campbell  v. 
I^tate,  11  Ga.  353.)    A  person  sentenced  to  imprisonment 
for  an  infamous  crime,  without  having  been  presented  or 
indicted  by  a  grand  jury,  is  entitled  to  be  discharged  on 
Juibccis  carpus,    (Ex  parte  Wilson,  114  U.  S.  417.)    Both 
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the  Fourth  and  Fifth  Constitutional  Amendments  relate 
to  the  personal  security  of  tiie  citizen.  They  nearly  run 
into,  and  mutnally  throw  light  upon,  each  other.  (Boyd 
V.  U.S.,  116  U.  S.  616.) 

Does  not  apply  to  State  statutes. — This  amend- 
ment of  U.  S.  Const,  has  no  applicati  >n  to  a  State  statute 
prescribinaj  punishment  for  crime,  as  it  is  a  1  mitation  upon 
the  powers  of  the  Federal  government  on  y,  (Re  Boggs 
(Ky.)  45  Fed.  Rep.  475.)*  The  prohibitions  contained  in 
the  first  twelve  constitutional  amendments  were  not  de- 
signed as  limits  upon  the  State  governments  in  reference 
to  their  own  citizens,  but  as  ex«jlusively  upon  Federal 

e>wer.  (Barron  V.  Baltimore,  7  Peters,  243;  Fox  v.  Ohio,  5 
ow.  410;  Mechanics  &  T.  Bank  v.  Thoma%  18  How.  384; 
Twitchell  v.  Pennsylvania,  7  WalL  321 ;  Presser  v.  Illi- 
nois, 116  U.  S.  252.)  But  a  State  must  recognize  as  binding 
an  amendment  to  the  Constitution  of  the  United  States, 
and  enforce  it  within  its  own  limits,  without  reference  to 
any  inconsistent  provisions  in  its  own  Constitution  or 
statutes.    (Nealv.  Delaware,  103  U.  S.  370.) 

Jeopardy. — A  prisoner  is  not  once  put  in  jeopardy  un- 
til the  verdict  of  the  jury  is  rendered  for  or  against  him 
(U.  S.  V.  Perez,  9  Wheat.  579;  U.  S.  v.  Haskell,  4  WasX 
C.  C.  402;  People  v.  Goodwin,  18  Johns.  187;  Hoffman  v. 
State,  20  Md.  425;  State  v.  Moore,  Walk.  134;  Com- 
monwealth V.  MerrUl,  Thach.  C.  C.  1),  and  twice  in  jeop- 
ardy does  not  relate  to  a  mistrial  (U.  S.  v.  Haskell,  4 
Wash.  C.  C.  410),  nor  when  the  jury  is  discharged  from 
necessity,  or  the  ends  of  justice  would  be  defeated  (U.  S. 
v.  Perez,  9  Wheat  679;  U.  S.  v.  Gilbert,  2  Sum.  19;  Com- 
monwealth V.  Cook,  6  Serg.  &  K  677;  U.  S.  v.  WiUon, 
Ua^d.  95;  U.  S.  v.  Kerry,  1  McLean,  434),  as  where  one  of 
the  jury  becomes  insane  (TJ.  S.  v.  Haskell,  4  Wash.  C.  C. 
4J2),  or  is  attacked  with  a  sadden  illness  (Commonweal oh 
V.  Merrill,  Thach.  C.  C.  1),  or  if  a  juror  is  so  biased  that 
he  is  unfit  to  sit  on  the  case  (U.  S.  v.  14 orris,  1  Curt.  23), 
or  where  the  jury  fail  to  agree  (U.  S.  v.  Perez,  9  Wheat. 
679;  People  v.  Goodwin,  18  Johns,  187),  or  wliere  they  do 
ii'tt  agree  on  the  last  day  of  the  term.  (State  v.  Moor, 
Walk.    134.)     Jeopardy  attaches  where  the  verdict  of 
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guilty  is  rendered,  and  judgment  is  arrested  for  want  of 
arraignment  and  plea.  (sState  v.  Parrish,  43  Wis.  395;  and 
see  State  v.  Norvell,  2  Yerg.  24.)  The  court  may,  in  its 
discretion,  discharge  the  ju^  in  a  capital  case,  as  well  as 
in  a  case  of  misdemeanor.  (tJ.  S.  v.  Haskell,  4  Wash.  C. 
C.  402.)  Whe  e  the  jury  is  empanneled  and  sworn  by 
inadvertence  before  an  argument,  the  proceeding  may 
be  disregarded,  and  a  junr  empanneled  m  regular  order. 
(XJ.  S.  V.  Riley,  5  Blatchf.  204.)  Where  the  jury  was 
discharged  on  account  of  the  absence  of  witnesses,  it  does 
nob  prevent  a  subsequent  trial.  (Hoffman  v.  State,  20 
Md.  425;  and  see  U.  S.  v.  Watson,  3  Ben.  1.)  Where  the 
indictment  on  demurrer  is  held  bad,  the  prisoner  may  be 
remanded  for  further  proceedings.  (U.  S.  v.  Townmaker, 
Hemp.  299.  The  provision  is  intended  to  shield  the 
prisoner  from  a  second  trial,  except  at  his  election  and  re- 
quest, which  is  manifested  by  his  application  for  a  new 
trial  (U.  S.  V.  Williams,  1  Cliff.  5;  U.  S.  v.  Keen,  1 
McLean,  434;  U.  S.  v.  Connor,  3  McLean,  673;  U.  S.  v. 
McComb,  5  McLean,  286;  U.  S.  v.  Harding,  1  Wall  Jr. 
127.)  If  the  district  attorney  enters  a  nolle  prosequi  after 
the  jury  is  empanneled  and  sworn,  the  accused  cannot  be 
ajain  indicted  f  jr  the  same  offense  (U.  S.  v.  Shoemaker, 
2  McLean,  114),  if  the  court  had  jurisdiction.  (Tbomp-. 
son  V.  State,  6  Neb.  107;  Commonwealth  v.  Peters,  53 
Mass.  387;  State  v.  Odeli,  4  Blackf.  156.)  Where  either 
a  fine  or  imprisonment  can  be  imposed,  the  court  cannot, 
after  payment  of  the  fine,  render  a  new  judgment  of  im- 
prisonment (Ex  parte  Lange,  18  Wall.  170;  but  see 
Brown  v.  Swineford,  44  Wis.  282.)  This  constitational 
right  may  be  waived.     (Veatch  v.  State,  60  Ind.  291.) 

Witness. — ^The  provision  as  to  a  party  not  being  a  wit- 
ness against  liimself  applies  only  to  criminal  cases.  (Ex 
p  irte  M'3ador,  1  Abb.  XJ.  S.  317;  Ex  parte  Strause,  1 
Sawy.  605;  In  re  Phillips,  10  Int.  Rev.  Rec.  107.)  Forc- 
ing a  man  to  be  a  witness  against  himself  is  contrary  to 
the  principles  of  a  republican  government.  (Wyneham  v. 
People,  13  N.  Y.  392.)  The  words  "  criminai  case  '  mean 
a  case  involving  punishment  for  crime  in  an  ordinary 
criminal  proceedmg  (U.  S.  v.  Oistillery,  6  Biss.  483;  U.  S. 
V.  I*arker,  21  Int.  Rev.  Rec.  251),  or  on  a  charge  of  mia-* 
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conduct  against  a  public  officer.      (XT.   S.  y.  Collins,   I 
Woods,  499.) 

Idfe,  liberty,  or  property. — This  amendment  simply 
declares  the  great  common-law  principle  as  to  personal 
rights;  applicable  to  both  State  and  Federal  goyemments. 
(Young  v.  McKenzie,  3  Ga.  42;  Parkham  v.  Justice,  9  Ga. 
341;  Eryine's  Appeal,  16  Pa.  St.  256.)  The  right  to  Ufe 
includes  the  riffht  to  the  body  in  its  completeness  and 
without  dismeniberment;  to  liberty — ^the  right  to  exercise 
the  faculties  and  follow  lawful  ayocations;  to  property — 
the  right  to  acquire,  possess,  and  enjoy  it  in  any  way  con- 
sistent with  the  equal  rights  of  others,  and  the  just  de- 
mands of  the  State.  (Bertholf  y.  O'Reilly,  18  Am.  Law 
Reg.  N.  S.  115.)  No  person  can  be  depriyedof  his  liberty 
on  the  ground  of  neglect  to  assert  his  rights.  (Allen  y. 
Sarah,  2  Har.  434.)  This  section  prohibits  an  act  author- 
izing the  arrest  of  a  citizen  without  just  cause  (Griffin  y. 
Wilcox,  21  Ind.  370);  yet  a  rebel  in  battle  may  be  slain  or 
captured,  and  thus  depriyed  of  his  liberty  (Norris  y.  Don- 
iphan, 4  Met.  (Ky.)  385);  but  a  statute  which  makes  an 
order  of  the  President  a  sufficient  defense  for  an  act  per- 
sonally done  is  yoid.  (Johnson  y.  Jones,  44  lU.  142.)  A 
law  which  authorizes  commitment,  as  an  inebriate  to  a 
lunatic  asylum,  on  an  ex  parte  affidayit,  yiolates  this  pro- 
yision.  (in  re  James,  30  How.  Pr.  446. )  This  section  was 
intended  as  a  constitutional  safeguard  in  the  trial  of  those 
cases  for  which  it  was  stipulated  the  courts  shall  remain 
open,  and  those  wherein  a  party  shall  haye  his  remedy  by 
due  course  of  law.  (Bonaparte  y.  Camden  etc  ^,  R.  Co., 
Bald.  220;  Mason  y.  Kennebec  etc.  R.  R.  Co.,  31  Me.  215; 
Steyens  y.  Middlesex  Canal,  14  Mass.  466;  StowcU  y. 
Flagg,  11  Mass.  364;  Aldrich  y.  Cheshire  etc.  R.  R.  Co., 
21  N.  H.  359;  Beckman  y.  Saratoga  etc.  R.  R.  Co., 
3  Paige  45;  B.  B.  etc.  R.  R.  Co.  y.  Ferris,  26  Tex.  5S8; 
Wheclock  y.  Young,  4  Wend.  647;  Bloodgood  y.  Mohawk 
etc.  R.  R.  Co.,  14  Wend.  51.)  Legislatiye  authority  can- 
not reach  life,  liberty,  or  property,  except  for  crime,  or 
when  a  sacrifice  is  demanded  by  a  just  regard  for  the  pub- 
lic welfare.  (Atchinson  etc.  K.  R.  Co.  y.  Baty,  6  Keb. 
37;  Taylor  y.  Porter,  4  Hill,  745;  Wilkinson  y.  Leland,  2 
Peters,  658.)    The  right  to  acquire,  hold,  and  enjoy  prop- 
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erty  is  guaranteed  by  the  fundamental  law.  (Common- 
we<ilth  V.  Bacon,  13  Bush,  214.)  All  property  is  held 
under  the  implied  liability  that  its  use  shall  not  be  inju- 
rious to  others.  (Commonwealth  v.  Alger,  7  Cush.  84; 
Berthoif  v.  O'Reilly,  18  Am.  Law  Reg.  N.  S.  120;  Comm. 
V.  Bj.con,  13  Bush.  214.)  A  party  is  protected  in  the  en- 
joyment of  all  property,  whether  real  or  personal  (Ervine's 
Appeal,  16  Pa.  St.  256),  including  the  right  to  the  use  of  a 
patented  machine.  (Bloomer  v.  McQuewan,  ]  4  How.  539. ) 
The  legislature  has  no  power  to  take  property  from  one 
individual  and  ^ve  it  to  another.  (Turner  v.  Althaus,  6 
Neb.  54.  It  is  m  tended  that  courts  shall  enforce  this  pro- 
vision even  against  persons  assuming  to  act  under  the  au- 
thority of  the  government.  (United  States  v.  Lee,  106  U. 
S.  196.) 

I>ue  process  of  law  means  such  an  exertion  of  the 
powers  of  government  as  the  settled  maxims  of  the  law 
permit  and  sanction.  (Beriiholf  v.  O'Reilly,  18  Am.  L. 
Reg.  N.  S.  119;  Ex  parte  Ah  Took,  49  Cal.  402.)  It 
simply  requires  that  a  person  should  be  brought  into 
court  and  have  an  opportunity  to  prove  any  fact  for  his 
protection.  (People  v.  Essex  Co.,  70  N.  Y.  229.  It  means 
iJkW  in  its  regular  course  of  administration  through  courts 
of  justice  (Barker  v.  Kelly,  11  Minn.  480;  Rowan  v. 
State,  30  Wis.  129;Statev.  Becht,  43  Minn.  41 3),  atimely  and 
regular  proceeding  to  judgment  aud  execution.  (D wight 
V.  Williams,  4  McLean,  586.)  It  ff^neraliy  implies  and 
includes  parties,  judge,  regular  aUegations,  and  a  trial 
according  \o  some  settled  course  of  judicial  proceedings 
(Murray  v.  Hoboken  etc  Co.,  18  How.  272;  Huber  v. 
Kei'.ly,  53  Pa.  St.  112;  Reese  v.  City  of  Watertuwn,  19 
Wall.  122;  Westervelt  v.  Greg,  12  K  Y.  202);  a  legal 
proceeding  under  direction  of  a  court  (Newcomb  v.  Smith, 
1  Chand.  71);  intending  to  secure  the  right  of  trial  accord- 
ing to  the  forms  of  law  (Parsons  v.  Russell,  11  Mich. 
1 13);  the  law  of  the  land  (Matt  v.  Meador,  1  Abb.  U.  S. 
331;  Murray  v.  Hoboken  etc.  Co.  18  How.  272;  James  v. 
Reynolds,  2  Tex.  251);  a  present  existing  rule  and  not  an 
expostjacto  law  (Ho  Ke  v.  Henderson,  4  Dev.  15;  Taylor 
V.  I'orter,  4  Hill,  117;  Wyn^hamer  v.  People,  13  N.  Y. 
3D3;    Norman  v.  Heist,  5  Watts  k  S.  171;    Murray  v. 
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Hoboken  etc.  Co.,  18  How.  272);  a  law  existing  at  the 
time  of  the  vesting  of  rights  (Wilkinson  v.  Leland,  2 
Peters,  628;  Osbom  v.  Nicholson,  13  Wall.  662; 
Taylor  v.  Porter,  4  Hill,  146).  That  it  means  a  trial 
according  to  some  settled  course  of  procedure  is 
not  universally  true.  (Green  v.  Brig^s,  1  Curt.  311; 
Murray  v.  Uoboken,  etc.  Co.,  18  How.  272;  Hoke  v. 
Henderson,  4  Dev.  15;  Taylor  v.  Porter,  4  Hill,  146;  Vaa 
Zandt  V.  Waddel,  2  Yerg.  260;  State  Bank  v.  Cooper,  2 
Yerg.  599;  Jones  v.  Perry,  10  Yerg.  59).  It  does  not 
necessarily  import  a  jury  trial  (Ex  parte  Meador,  1  Abb. 
U.  8. 317),  but  includes  summary  remedies.  ( Mar  tin  v.  Mo  tt, 
12  Wheat  19;  U.  S.  v.  Ferreira,  13  How.  40;  Ex  parte 
Mf^ador,  1  Abb.  U.  S.  317;  Murray  v.  Hoboken  etc.  Co.,  18 
How.  272.)  Civil  proceedings  for  contempt  are  not  in- 
cluded. (State  V.  Bocht,  23  Minn.  411.)  A  statute  mak- 
ing the  property  owner  liable  for  damages  resulting  from 
the  illecral  use  of  property  by  a  tenant  is  valid.  (Bertholf 
V.  O'Reilly,  18  Am.  Law  Reg.  N.  S.  124;  Dobbins  v.  U. 
S.,  96  U.  S.  395.)  An  assessment  for  grading  and  improv- 
ing streets  is  not  a  taking  of  property  without  compensa- 
tion, or  without  due  process  of  law.  (Griffin  v.  Mayor,  1 
N.  Y.  419.)  Private  property  may  be  taken  by  a  com- 
mander in  war  in  case  of  exigency,  but  the  case  must  be 
urgent.  (Mitchell  v.  Harmony,  13  How.  115;  and  seeEx 
Wte  MiUigan,  4  WaU.  2;  Clarke  v.  MitcheU,  64  Mo.  504.) 
Provisions  for  searches  and  seizures  to  aid  in  the  collec- 
tion of  the  revenue  are  not  repugnant  to  this  amendment. 
(Matt,  of  Piatt,  7  Ben.  261;  19  Int.  Rev.  Rec.  132;  Mur- 
ray v.  Hoboken  etc.  Co.,  18  How.  277;  Ames  v.  Port  Hu- 
ron etc.  Co.,  11  Mich.  139.)  So  processes  for  Seizure  and 
assessment  are  within  the  discretion  of  the  legislature 
(Pullan  V.  Kiosinger,  2  Abb.  U.  S.  94;  Davidson  v.  New 
Orleans,  96  U.  S.  97),  but  Congress  has  no  power  to  provido 
for  the  absolute  forfeiture  of  land  as  a  penalty  for  the  nou- 

Sayment  of  taxes  without  any  process.  (Martin  v.  Snow- 
en,  18  Gratt.  100).  A  confiscation  act  does  not  author- 
ize seizure  and  confiscation  without  due  process  of  law. 
(Hodgson  V.  Mil  ward,  3  Grant,  406.)  Congress  has  no 
power  to  organize  a  board  of  revision  to  nullity  confirmed 
titles.  (Reichart  v.  Feli>s,  6  Wall.  160.)  A  trial  before  a 
board  of  election  officers  is  not  duo  procos3  of  law.  (Huber 
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V.  Rielly,  53  Pa.  St  112.)  By  "without  due  process  of 
law  "  is  meant  all  the  guarantees  set  forth  in  the  sixth 
amendment.  (James  v.  Reynolds,  2  Tex.  251;  Jones  v. 
Montes,  15  Tex.  353.)  A  statute  which  provides  for  a 
ti'ial  and  notice  thereof,  and  for  giving  a  hearing,  for  de- 
liberation ai)d  judgment,  and  for  an  appeal,  is  not  in  viola- 
tion of  the  Uni.  ed  States  Constitution.  (Pearson  v.  Yew- 
dall,  95  U.  S.  294.)  Proceedings,  whether  ex  parte  or  ad- 
vordary,  which  result  in  depriving  a  person  of  Lis  private 
property,  are  not  wanting  in  **  due  process  oflaw,*'  if  such 

gerson  has  consented  thereto  in  advance  of  the  proceedings, 
[urdock  V.  Cincinnati  (Ohio),  39  Fed.  Hep.  891;  25  Ohio 
L.  J.  26. 

Exninent  domain. — The  power  of  the  government 
respectinij  public  improvements  is  a  sovereign  power,  rest- 
ing in  the  discretion  of  Congress.  (Avery  v.  Fox,  1  Abb.  U. 
S.  246;  Swan  v.  Williams,  2  Mich.  427.)  Under  the  ].o. 
lice  power,  persons  and  property  are  subject  to  all  ki'ids 
of  restrictions  and  )>uraen8  to  secure  general  comfort, 
health  and  prosperity.  (Thorpe  v.  Rutland  &  R.  R.  B. 
Co.,  27  Vt.  140;  Slaughter  House  Cases,  16  Wall.  3.); 
Munn  V.  Illinois,  94  U.  S.  123;  Bertholf  v.  O'ReiUy,  IS 
Am.  Law.  Re^.  121.)  This  power  of  eminent  domain  is 
not  impaired  by  the  Constitution.  (Dyer  v.  Tuscaloosa 
Br.  Co.,  2  Port.  296:  WeatRiv.  Br.  Co.  v.  Bix,  6  How. 
539.)  The  terms  in  the  Constitution  are  declaratory  and 
not  restrictive.  (Youn^v.  McKenzic,  3  Ga.  31.)  Where 
there  is  an  apparent  public  interest  to  be  subserved,  the 
legislature,  or  person  or  body  it  may  designate,  is  the 
proper  judge  of  the  necessity.  (Newcomb  v.  Smith,  1 
Chand.  71.)  Governments  more  frequently  effect  these 
objects  through  the  aid  of  corporations  than  by  their  im- 
mediate agents.  (Ches.  &  O.  Com.  Co.  v.  Key,  3  Cranch 
C.  C.  599;  Bait.  &  0.  R.  R.  Co.  v.  Van  Nese,  4  Cranch O. 
C.  593;  Swan  v.  Williams,  2  Mich,  427.)  Private  prop- 
erty  embraces  all  private  property  (Murray  v.  Hoboken 
etc.  Co.,  18  How.  272;  U.  S.  v.  Harding,  1  Wall.  Jr.  127), 
including  franchises.  (West.  Riv.  Br.  Co.  v.  Dix,  6  How. 
607;  Wilkinson  V.  Leland,  2  Peters,  658;  Charles  Riv.  Br. 
V.  Warren  Br.,  11  Peters,  645;  Bonaparte  v.  Camden  etc 
R.  R.  Co.,  Bald.  205;  Enfield  Br.  Co.  v.  Hartford  etc  R. 
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R.  Co.,  17  Conn.  40;  Lexington  &  0.  R.  R.  Co.  v.  Apple- 
gate,  8  Dana,  289;  TackahoeCo.  v.  Railroad  Co.,  11  Leieh, 
42;  Piscataqua  etc.  Br.  v.  N.  H.  Br.,  7  N.  H.  35;  Barber 
V.  Andover,  8  N.  H.  3D8;  Pierce  v.  Somers worth,  10  N. 
H,  370;  Backus  v.  Lebanon,  11  N.  H.  20;  Varick  v. 
Smith,  6  Paise,  146;  Dyer  v.  Tuscaloosa  Br.  Co.,  2  Port. 
293;  Boston  \V.  P.  Co.  v.  Boston  etc.  R  R.  Corp.,  41 
Mass.  360;  L.  etc.  R.  R  Co.  v.  Chappell,  1  Rice,  383; 
Arminflrton  v.  Bamet,  15  Vt.  745;  West.  Riv.  Br.  Co.  v. 
Dijc,  16  Vt.  446;  Bloodgood  v.  M.  etc.  R.  R.  Co.,  18 
Wend.  14.)  Any  injury  to  the  property  is  a  taking  with- 
in the  meaning  of  this  provision  (Pumpelly  v.  Green  Bay 
Co.,  13  WaU.  180;  Pratt  v.  Brown,  3  Wis.  613;  Walker 
V.  Shepardson,  4  Wis.  511;  Goodall  v.  Milwaukee,  5  Wis. 
33;  Weeks  v.  Milwaukee,  10  Wis.  242;  Fisher  v.  Hon- 
con  Iron  Co.,  10  Wis.  353;  Newell  v.  Smith,  15  Wis.  104; 
but  see  Alexander  v.  Milwaukee,  16  Wis.  248),  as  an  in- 
terruption to  the  use  of  property.  (Pumpelly  v.  Green 
Bay  Co.,  13  Wall.  166;  Munn  v.  lUinois,  94  U.  S. 
144.)  Where  the  Jaw  strips  property  of  its  attribute 
the  owner  is  within  this  provision.  (Wynehamer  v. 
People,  13  N.  Y.  378.)  This  provision  refers  only  to  a 
direct  appropriation,  and  not  to  consequential  injuries  re- 
sulting from  the  exercise  of  lawful  power.  (Legal  Tender 
Cases,  12  Wall.  457 . )  The  power  to  take  private  property 
is  limited  to  purposes  for  public  uses.  (U.  S.  v.  Chicago, 
7  How.  195;  U.  S.  v.  Ames,  1  Wood.  &  M.  76.)  It  isnot 
a  limitation  on  the  taxing  power,  but  on  the  power  of  em- 
inent domain.  (Gilmer  v.  Shellenberger,  2  lilack,  510  ) 
Public  use  means  a  use  concerning  the  whole  community 
as  distinguished  from  particular  individuals.  (Gilmer  v. 
Lime  Point,  18  Cal.  229;  Heyneman  v.  Blake,  19  Cal.  579; 
see  People  v.  Kerr,  3  Barb.  357.)  The  legislature  cannot 
take  private  property  for  purely  private  uses  (Consol. 
Chan.  Co.  v.  Cent.  Pac.  R.  R.  Co.,  51  Cal.  269;  Newcomb 
V.  Smith,  1  Chand.  71;  but  see  Ex  parte  Barnard,  4  Cranch 
C.  C.  294);  so  a  tax  law  in  aid  of  a  private  enterprise  and 
business  is  void.  (Pumpelly  v.  Green  Bay  Co.,  13  Wall. 
177;  Bertholf  v.  O'Reilly,  18  Am.  Law  Reg.  N.  S.  116; 
Wynehamer  v.  People,  13  N.  Y.  378;  Weismer  v.  Vill.  of 
Douglass,  64  N.  Y.  92. )  A  railroad  company  cannot  con- 
demn a  site  for  the  erection  of  manufactories  of  railroad 
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cars  (Eldridge  v.  Smith,  34  Vt.  484);  but  a  statu  to  author- 
izing the  takiag  of  private  property  for  mill-aites  and  dams 
is  valid.     (Newcomb  v.  Smith,  1  Chand.   71.)    Extraor- 
dinary and  unforeseen  occasions  arise  in  cases  of  impends 
ing  danger  when  private  property  may  be  appropriated  to 
the  public  use,  but  the  emergency  must  be  extreme  and 
imperative.     (U.  S.  v.  Russell,  13  Wall.  623;  Taylor  v. 
Railroad  Co.,  6  Gold.  646);  as  in  ease  of  military  necessity 
(Clark  V.  Mitche  1,  64  Mo.  564);  or  in  case  of  a  conflagra- 
tion (Biahop  V.  City  of  Macon,  7  Ga.   200).     If  movable 
property  is  taken  in  good  faith  by  a  military  comiiiauder, 
the  titlv3  ve^ts  in  government,  although  it  was  subse- 
quently discovered  not  to  have  been  actually  necessary 
(Taylor  v.  R.  R.  Co.,  6  Cold.  646;  Williams  v.  Wicker- 
man,  44  Mo.  484);  the  courts  cannot  interfere  with  such 
acts.     (Newcomb  v.  Smith,  1  Chaud.  71-)    Kvery  attempt 
of  a  public  ofhoer  to  take  private  property  for  public  use, 
unless  justified  by  some  pressing  nece-isity,  is  a  simple 
trespass,  for  which  the  government  is  not  responsible. 
(Pitcher  v.  U.  8.,  1  Nott.  &  H.  7.)    The  power  to  appro- 
priate land  or  other  property  within  the  State  foe  its  own 
use  belongs  exclusively  to  the  Federal  government,  and 
can  in  no  wise  be  affected  by  the  State  legislature.     (Kuhl 
V.  U.  S.,  91  U.  S.  367;  Trombley  v.  Humphrey,  23  Mich. 
471;  Darlington  v.  U.  S.,  33  Leg.  Int.  4t^9;  but  see  Gilmer 
V.  Lime  Point,  18  CaL  229;  Burt  v.  Merchants*  Ins.  Co., 
106  Mass.  356.)    Courts  may  determine  a  use  is  a  public 
use,  but  not  the  extent  to  which  property  may  be  taken. 
(St.  Louis  Co.  Court  v.  Griswold,  58  Mo.  175.) 

Compensation  on  condemnation. — The  Constitu- 
tion does  not  recognize  any  necessity  as  authority  for  tak- 
ing property  for  public  use  without  compensation  (Norr  s 
v.  Doniphan,  4  Met.  (Ky.)385;  Corbin  v.  Marsh,  2  Duval, 
193),  even  on  the  rightful  taking  of  property  for  public 
use  or  destruction  by  a  military  officer  (Grant  v.  XT.  S. ,  1 
Cb.  of  CI.  41;  2  Ct.  of  CI.  651;  Wiggins  v.  U.  S.,  3  Ct.  of 
CI.  412),  but  the  power  to  confiscate  the  property  of  pub- 
lic enemies  is  not  affected  bv  the  restriction  of  this  amend- 
ment. (Miller  v.  U.  S.,  11  Wall.  268.)  Piivate  property 
CiUQot  be  ta'^en  for  public  use  without  justcompensaton. 
(Barron  v.  Baltimore,  7  Pet.'ra,  253;  Backor  v.  State,  7 
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Bank.  Reg.  262;  Case  of  Do  Groot,  9  Op.  Att.-Cen.  481; 
Young  v.  McKenzie,  3  Ga.  31;  Danville  etc.  R.  R.  Co.  v. 
Comm.,  73  Pa.  St.  29.)  There  must  be  a  condemnation 
or  an  agreement  consummated.  (Whitman  v.  Boston  etc 
R.  R.  Co.,  86  Mass.  138.)  The  actual  occupant  of  vacant 
land  is  entitled  to  damages,  even  where  it  is  taken  under 
an  act  of  Congress.  (California  etc  R.  R.-Co.  v.  Gould, 
21  Cal.  254.)  So  the  rights  of  owners  to  adjacent  streets 
is  as  much  property  as  the  lots  they  own.  (Lackland  v. 
North  Mo.  R.  R.  Co.,  31  Mo.  180.)  Congress  cannot 
anthorize  a  telegraph  company  to  construct  its  lines  over 
private  property  without  just  compensation.  (Atlantic  ;& 
Pac  TeL  Co.  v.  Chicago  etc.  R.  R.  Co.,  6  Biss.  158.)  Xn 
the  exercise  of  its  power  over  post-offices  and  po8t-roads>,. 
Congress  cannot  take  property  without  the  consent  of  the 
owner  or  a  just  compensation  (Dickey  v.  Tump.  Co.,  7* 
Dana^  119);  nor,  in  improving  navigation,  can  it  divert 
waters  from  their  naiund  cnannel  without  compensa- 
tion to  riparian  owners.  (Avery  v.  Fox,  1  Abb.  U.  S». 
246.)  The  making  of  compensation  must  be  as  absolute- 
ly certain  as  that  the  property  is  taken.  (Young  v.  Harri« 
son,  6  Ga.  130;  Carr  v.  Georgia  etc.  R.  R.  Co.,  1  Kellyi 
624;  MUler  v.  Craig,  3  Stock.  106;  Buffalo  etc  R.  R.  Co.. 
V.  Ferris,  26  Tex.  588;  Bloodgcod  v.  Mohawk  etc  R.  R. 
Co.,  18  Wend.  9.)  Just  compensation  means  just  in  re- 
gard to  the  public  as  well  as  to  the  individual  (Chesapeake 
&  0.  Can.  Co.  v.  Kc»y,  3  Cranch  C.  C.  599) — the  means  of 
ascertaining  which  is  to  be  in  the  discretion  of  Congress. 
(Chesapeake  &  O.  Can.  Co.  v.  Key,  3  Cranch  C.  C.  599; 
Swan  V.  Williams,  2  Mich.  427;  Mann  v.  Illinois,  94  U. 
S.  113,  69  111.  80.)  If  the  congressional  act  provides,  a 
special  tribunal,  no  other  can  be  resorted  to.  (Meade  v. 
U.  S.,  2  Ct.  of  CI.  224.)  The  advantage  to  landnot  taken 
cannot  be  set  off  against  its  intrinsic  value.  (People  v. 
Mayor  of  Brooklyn,  6  Barb.  309;  Jacob  v.  Louisviilej  9 
Dana,  1 14;  Rogers  v.  Railroad  Co.,  3  Me.  310;  Iwale  v. 
Baltimore,  5  Md.  314;  Buffalo  etc  R.  R.  O).  v.  Ferris,  26 
Tex.  588;  Hatch  v.  Vermont  Cent.  R.  R.  Co.  25  Vt.  49; 
State  V.  Miller,  3  Zab.  383.) 

Gompelling  one  to  testify  againct  himself. — 
A  proceeding  to  forfeit  a  person's  goods  for  an  offense 
Fed  FB0G.-4. 
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against  the  laws,  though  civil  in  fonn,  and  whether  in  rem 
or  in  personam^  is  a  '* criminal  case"  within  the]  rotection 
of  this  amendment.  (Boyd  v.  United  States,  116  U.  S. 
616.)  The  seizure  or  compulsory  production  of  a  man's 
private  papers,  to  be  used  m  such  a  case,  is  equivalent  to 
x^ompellmg  him  to  be  a  witness  against  himseli.      (Id. ) 

§  6*     Place  of  trial  in  cpiminal  cases. — 

The  trial  of  all  crimes,  except  in  cases  of  impeach- 
ment, shall  be  by  jury;  and  such  trial  shall  be  held 
in  the  State  where  the  said  crimes  shall  have  been 
committed;  but  when  not  committed  within  any 
State,  the  trial  shall  be  at  such  place  or  places  as 
the  Congress  may  by  law  have  directed.  (U.  S. 
Const,  art.  3,  sec.  2,  cL  3.  See  Bev.  Stats,  sec. 
729.) 

Trial  for  crimes. — This  applies  to  proceedings  in 
Federal  courts  (Murphy  v.  People,  2  Cowen,  815;  Ander- 
son V.  Durin,  6  Wheat.  215;  see  Amend,  arts,  iv,  v,  vi), 
and  is  not  suspended  by  the  intervention  of  war.  (Ex 
parte  Milligan,  4  WalL  123.)  A  citizen  in  civil  life  in  no 
wise  connected  with  military  service  cannot  be  tried  by  a 
military  commission  where  courts  are  open  i  o  hear  crimi- 
nal accusations  aud  redress  grievances.  (Ex  parte  Milli- 
gan,  4  WalL  123.)  As  soon  as  it  judicially  appears  of 
record  that  the  party  has  pleaded  not  guilty,  an  isBue  has 
^sen  which  courts  are  bound  to  direct  to  be  tried  by  a 
jury.  (U.  S.  V.  Gilbert,  2  Sum.  10.)  The  trial  is  the  ex- 
amination before  a  competent  tribunal,  according  to  the 
law  of  the  land.  (U.  S.  v.  Curtis,  4  Mason,  232.)  Con- 
gre$is  must  first  make  an  act  a  crime,  affix  the  penalty,  and 
declare  the  court  having  jurisdiction  (U.  S.  v.  Hudson,  7 
Cranch,  32;  U.  S.  v.  Coolidge,  1  Wheat.  415);  and  any 
law  dispensing  with  the  requisites  to  constitute  a  jury  is 
unconstitutional.  (Work  v.  State,  2  Ohio  St.  296;  State 
V.  Cox,  3  Eng.  436.)  A  crime  committed  against  the  laws 
of  the  United  States  out  of  the  limits  of  a  State  is  not 
local,  but  may  be  tried  at  such  place  as  Congress  shall 
designate  by  law.     (U.  S.  v.  Dawson,  15  How.  467;  aud 
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see  Anderson  v.  Dunn,  6  Wheat.  215.)  A  statute  which 
(/rovides  th<»t  a  party  may  be  tried  by  the  coui-t  on  a  charge 
of  libel  is  void,  although  it  gives  hiin  a  ri^ht  of  appeal  to 
a  court  where  trial  may  be  had  by  jury.  (Ex  parte  Dana, 
7  Ben.  1.)  A  statute  to  confiscate  the  property  of  a  per- 
son engap^ed  in  rebellion,  in  any  district  m  which  property 
may  be  found,  is  void.  (N orris  v.  Domisshan,  4  Met.  (Ky. ) 
346. )  A  proceeding  to  annul  the  license  of  a  pilot  for 
neglect  oi  duty  is  not  a  criminal  proceeding.  (Low  v. 
Commissioners,  Charlt.  K.  M.  302.)  This  provision  ap- 
plies only  to  the  Federal  courts.  (Re  Smith,  10  Wend. 
457. )  The  right  of  trial  by  jury  is  preserved  to  every  one 
accused  of  crime  who  is  not  attachea  to  the  army  or  navy, 
or  militia  in  actual  service.   (Ex  parte  Milligan,  4  Wall.  2. ) 

§  7*     Jury  trial  in  criminal  cases* — ^Tn 

all  criminal  prosecutions,  the  accused  shall  enjoy 
the  right  to  a  speedy  and  public  trial,  by  an  im- 
partial jury  of  the  State  and  district  wherein  the 
crime  shall  have  been  committed,  which  district 
shall  have  been  previously  ascertained  by  law,  and 
to  be  informed  of  the  nature  and  cause  of  the  accu- 
sation; to  be  confronted  with  the  witnesses  against 
him;  to  have  compulsory  process  for  obtaining 
witnesses  in  his  favor,  and  to  have  the  assistance 
of  counsel  for  his  defense.  .  (U.  S.  Const.  Am.- 
art  6.) 

These  prohibitions  are  exclusively  restrictive  on  the 
Federal  powers,  to  prevent  interference  with  the  rights  of 
States  and  their  citizens  (Barron  v.  Baltimore,  7  Peters, 
243;  Fox  v.  Ohio,  6  How.  410);  it  does  not  apply  to  acts 
of  the  legislatures  of  the  several  States  (Twitchell  v.  Com- 
monwealth, 7  WalL  321;  Murphy  v.  People,  2  Co  wen, 
815;  Javkson  v.  Wood,  2  Cowen,  819;  Campbell  v.  State, 
U  Ga.  353;  Guilh.te  v.  New  Orleans,  12  La.  An,  402;  Kx 
parte  Smith,  10  Wend.  449;  Walker  v.  Sauvinet,  92  U. 
B.  90),  though  it  ax»plies  to  the  case  of  offenses  committed 
within  the  limits  of  the  State.    (U.  S.  v.  Dawson,  15  How. 
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467.)  This  article  does  not  apply  to  the  power  to  confis- 
cate the  property  of  public  enemies  (Miller  v.  U.  S.,  11 
Wall.  268),  nor  to  a  proceeding  to  annul  the  license  of  a 

Silot  for  neglect  of  duty.  (Low  v.  Commissioners,  Charlt. 
I..  M.  302.)    The  exception  as  to  trial  by  military  and 
naval  courts,  expressed  in  the  Fifth  Amendment,  governs 
this  amendment  by  implication.    (Ex  parte  Milligan,  4 
Wall.  133;  In  re  B  )gert,  2  Sawy.  402.)    The  guaranty  of 
the  right  of  trial  by  jury  is  intended  for  a  state  of  war  as 
well  as  for  a  state  of  peace,  and  is  equally  bindinson 
rulers  and  people.   (Ex  parte  Milligan,  4  Wall.  119.)    The 
indictment  must  set  forth  the  ofl'ense  with  clearness  and 
certainty.    (U.  S.  v.  Cruikshank,  92  U.  S.  642;  1  Woods, 
308.)    Where  the  accused  wrongfully  kept  away  the  wit- 
nesses, he  Waives  his  right  to  be  confronted  by  them 
(Reynolds  v.  U.  S.,  8  Otto,  145);  so,  where  he  admits  that 
absent  witnesses  ivill  testify  to  the  facts  set  forth  in  the 
affidax'it  produced  on  behalf  of  the  United  States.   (IT. 
S.  v.  Sacramento,  2  Mont.  239.)   The  jury  are  not  con- 
stituted judges  of  the  law  in  criminal  cases.   (U.  8.  v. 
Morris,  1  Curt  23;   U.  S.  v.  Shive,  Bald.  610;  U.  S.  v. 
Battiste,  2  Sum.  243;  Townsend  v.  State,  2  Blackf.  151; 
Pierce  v.   State,  5  How.  504;  13  N.  H.  336;  Common- 
wealth V.  Porter,  51  Mass.  268;  Montee  v.  (^omm.,  3  Marsh. 
J..  J.  150.)    The  provisions  of  this  amendment  are  satis- 
fied if  the  accusea  has  been  once  confronted  with  and  had 
opportunity  to  cross-examine  the  witness.       (People  v. 
PenhoUow,  42  Hum.  103.)    Such  provisions  do  not  apply 
to  prosecutions  under  State  laws,  or  prohibit  States  pro- 
ceeding by  information.     (State  v.  Boswell,  and  Schular 
V.  State,  111  ind.  47;  Re  Smith,  10  Wend.  457.)    A  party 
has  a  right  to  judgment  of  his  peers  in  only  those  cases  in 
which  it  has  immemorially  existed,  or  in  which  it  has  been 
expressly  given  in  law,    (Adler  v.  Whitbeck,  44  Ohio  St. 
639.) 

§  8.     Trial  by  Jury  In   ciT-il   cases.— In 

suits  at  common  law,  where  the  value  in  contro- 
versy shall  exceed  twenty  dollars,  the  right  of 
trial  by  jury  shall  le  preserved,  and  no  fact  tried 
hy  a  jury  shall  be  o  herwise  re-examined  in  any 
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court  of  the  United  States,  than  according  to  the 
rules  of  the  common  law.  (U.  S.  Const*  Am. 
art.  7.) 

Trial  by  jttry.— This  proviaion  relates  to  trials  in  the 
United  States  courts,  and  not  to  trials  in  State  courts. 
(Livingston  v.  Moore,  7  Peters,  400;  Cox  v.  Ohio,  5  How, 
434;  Justices  v.  Murray,  9  Wall.  274;  Eilwards  v.  Elliott, 
21    Wall.  632;  Walk-r  v.  Sauvinet,  92  U  S.    92;  28  La. 
An.  14;  Boring  v.  Williams,   17  Ala.  510;     Dawson  v. 
Shaver,  2  Blackf.   204;     Colt  v.  Eves,   12   Conn.  243; 
Foster  v.  Jackson,  57  Ga.  206;  Railroad  Co.  v.  Heath,  9 
Ind.    658:    State  v.  Keyes,  8   Vt.   67;    Huntington    v. 
Bishop,  5  Vt    186;  Livingston  v.  Mayor,  9  Wend.   85; 
Lee  V.  Tillotson,  24  WencL  337.)    It  does  not  extend  to 
suits  against  the  government.     (McElrathv.  U.  S.,  12  Ct. 
of  CL  312.)  The  restriction  is  general  and  applies  to  all  the 
departments  of  government  alike.    (Kleinschmidt  v.  Dun- 
phy,  1  Mont.  1 18),  the  governor  as  much  as  any  other  depiurt- 
ment  (Claim  of  Iteside,  9  Op.  Att.-Gen.  200),  and  to  the 
legittlative  and  judiciary  of  the  territories   (Webster  v. 
Reid,  11  How.  437;  Morris,  487;  Whallon  v.  Bancroft,  4 
Minn.  109),  and  to  tribunals  established  under  a  provis- 
ional  government.     (Scott  v.   Billgerry,   40  Mi«s.    119.) 
The   phrase  ''common  laV  is  used  in  contradistinction 
to  equity,  admiralty,  and  maritime  jurisdiction,  and  em- 
braces all  suits  at  common  law,  whatever  may  be  their 
peculiar  form,  brought  to  settle  legal  rights.    (Parsons  y. 
Bedford,     3    Peters,     483;    Ins.      O).     v.    Comstock, 
16  Wall.  358;    United  States  v.  La  Vengeance,  3  DaU. 
297;    Webster  v.    Reid,    11    How.    437;    Bains  v.   The 
James    &    Catherine,     Bald.     654.)      The     '*  trial    by 
jury"  m  cans  a  trial  by  a  tribunal  of  twelve  men  acting 
only  upon  a  unanimous  determination:  hence,  a  territoried 
statute  allowing  a  verdict  upon  agreement  of  three-fourths 
of  the  jury  is  void  (Kleinschmidt  v.  Dunphy,  1  Mont. 
118);  but  it  does  not  prevent  such  legislature  from  extend- 
ing the  right  to  cases  involving  less  than  twenty  dollars. 
(Whallon  y.  Bancroft,  4  Minn.   109.)    Tlie  benefit  of  the 
right  herein  secureil  may  be  waived,  but  the  act  of  waiver 
should  be  plain  and  exxilicit.     (Bank  v.  Okley,   4  Wheat. 
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235;  Parsons  v.  Armor,  3  Peters,  415;  U.  S.  v.  Pathbone^ 
2  Paine,  678.)  Tiie  inhibition  contained  in  this  article 
refers  to  suits  at  common  law  alone,  and  not  snits  in  ad- 
miralty, although  the  courts  of  common  law  have  a  concur- 
rent jurisdiction  (Warring  v.  Clarke,  6  How.  441;  The 
Huntress,  2  Ware  (Dav.)  89;  U.  S.  v.  Bright,  Bright  N. 
P.  19;  Bains  v.  The  James  &  Catherine,  BaM.  544),  in 
which  suits  in  admiralty  the  trial  is  never  by  jury  (U.  S. 
V.  La  Vengevnce,  3  Ball.  297;  The  Margaret,  9  T\  heat. 
421;  The  Betsey,  4  Cranch.  443;  Whelan  v.  U.  S.,  7 
Cranch,  112;  U.  S.  v.  The  Queen,  4  Ben.  237;  Clark  v. 
U.  S  2  Wash.  C.  C.  619;  U.  S.  v.  Irma,  12  Int.  Rev.  Rec 
42),  nor  does  the  provision  embrace  the  established  ex- 
clusive jurisdiction  of  courts  of  equity  (Shields  v.  Thomas, 
18  How.  353;  Wood  worth  v.  Rogers,  3  Wood.  &  M.  135; 
Ely  V.  M.  &  B.  Manuf.  Co.,  4  Fish.  64;  Scott  v.  Bilgerry,  4l> 
Miss.  199;  Motts  v.  Bennett,  2  Fish,  642),  nor  to  a  proceed- 
ing under  statutory  provisions  and  forms  specially  provided 
(Ablemanv.  Booth,  21  How.  606,  3  Wis.  157;  Miller  v. 
McQuerry,  6  McLean,  460;  Ex  parte  Martin,  2  Paine,  348); 
or  a  proceeding  to  assess  damages.  (Bonaparte  v.  Camden 
R.  R.,  Bali.  2C5.) 

The  first  clause  of  this  amendment  relates  only  to  United 
States  courts.     The  States  are  left  free  to  regulate  trials  in 
their  own  courts.     (Pearson  v.  Yewdall,  95  U.    S.  294; 
McLanev.  Leicht,  39  Iowa,  401;  Edwards  v.  Elliott,  21 
WalL  632;  Walker  v.  Sauvinet,  92  U.  S.  90.)    The  Con- 
stitution does  not  confer,  but  simply  preserves  inviolate 
where  it  existed  already,  the  right  of  trial  by  jury.     (Mc- 
Bride  v.  Stradley,  103  Ind.  465;  Seeley  v.  Bridgeport,  63 
Conn.  1.)    The  wager  of  law,  if  it  ever  had  a  legal  exist- 
ence in  the  United  States,  is  completely  abolished  by  the 
constitutional  provisions  for  trial  by  jury.     (Childress  v. 
Emory,  8  Wheat.  642.)    The  right  to  trial  by  jury  thus 
secured  by  the  Constitution  cannot  be  impaired  by  blend- 
ing with  a  claim  cognizable  at  law  a  demand  for  equi- 
table  relief.     (Scott  v.   Neely,    140  U.    S.    106.)    The 
remission  of  a  part  of  the  verdict,  followed  by  a  judg- 
ment for  the  remainder,   as  a  condition  of  the  denial 
of  a  new  trial,  does  not  deprive  tlie  defendant  of  his  con- 
stitutional right  to  have  the  question  tried  by  a  jury  in 
violation  of  this  amendmeut.     (Arkansas  Valley  Lanl  & 
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Cattle  Co.  V.  Mann,  130  U.  S.  69.)  On  the  trial  of  an 
ejjuity  cas«,  a  jury  may  be  called  into  c -urt  in  its  discre- 
tion and  issnes  be  submitted  to  it.  (Wilson  v.  Riddle, 
123  U.  S.  608.  Pee  also  Hodges  v.  Easton,  106  U.  S. 
408;  Ex  parte  Wood,  9  Wheat.  603;  Killian  v.  Ebbin- 
haus,  110  U.&  568.) 

Waiver  of  jiiry. — Parties  may  by  stipulation  waive 
a  jury  and  submit  the  case  to  the  court.  (United  States 
V.  One  Hundred  Barrels  Distilled  Spirits,  **  Henderson's 
Distilled  Spirits,"  14  Wall.  44;  Rym  v.  Riverside  &  O. 
Mills,  15  B,  I.  436;  Chicago  R.  R.  Co.  v.  Hock,  118  111. 
687;  Pike  v.  Martindale,  91  Ma  2G8;  Dole  v.  Wooldredge, 
142  Mass.  161  )  It  may  be  waived  by  stipulation  of  &e 
parties.  (Bamberger  v,  Terry,  103  U.  S.  40;  Wayne  v. 
Kennicott,  103  U.  S.  654;  Rev.  Stats,  sec.  649.)  The 
right  to  a  jury  trial  may  be  waived  by  express  agreement 
in  open  court,  and  by  implied  consent.  (Dunlop  v.  Zunts, 
"Moncure  V.  Zunts,"  11  W«ll.  416;  Kearney  v.  Case,  12 
WalL  275;  Richmond  v.  Smith,  16  Wall.  429.)  Such  a 
waiver  suifioiettly  appears  if  the  record  declar*  s  that  the 
caase  was  c^led  for  trial  by  the  court,  **  the  jury  having 
been  waived  in  writing."  (Fleitas  v.  Cock  rem,  101  U.  S. 
301.)  A  party  present  by  counsel  who  goes  to  trial  with- 
out objection  or  exception,  voluntarily  waives  a  jury  trial, 
but  if  not  present  by  himself  or  counsel,  it  is  error  for  the 
court  to  try  the  case.  (Kearney  v.  Cise,  12  Wall.  275; 
B  ^ylia  v.  Travelers  Ins.  Co.,  113  U.  S.  316;  Morgan  v.  Gay, 
1 9  Wall.  81. )  But  such  error  cannot  be  taken  at  (vantage  of 
ollaterally.  (Maxwell  v.  Stewart,  21  Wall.  71;  22  Wall. 
77  )  Trial  by  jury  is  a  fundamental  guaranty  of  the 
rights  and  liberties  of  the  people;  consequently,  every 
reasonable  presumption  should  be  indulged  against  its 
waiver.     (Hodges  v.  Kaston,  106  U.  S.  408.) 

Sight,  when  not  to  attach. — This  section  does  not 
apply  to  a  motion  for  summary  relief  (Banning  v.  Taylor, 
24  Pa.  St.  289),  as  that  judgment  may  be  entered  against 
the  surety  on  an  appe<il  bond  (Hiriart  v.  Ballon,  9  Peters, 
156),  or  a  judgment  by  default  for  failure  to  produce  books 
and  papers  (IL  S.  v.  Distillery,  8  Chic.  L.  N.  57),  or  for 
jadgujeut  on  a  forfeited  recognizance  (People  v.  Qaigg,  56 
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K.  Y.  83)*  nor  does  it  apply  to  preliminary  inqniries  which 
do  ndt  involve  a  trial  of  the  merits  (Ex  parte  Martin,  2 
Paine,  34S),  nor  to  ca^es  where  the  facts  are  conceded  (U. 
S.  V.  Authony,  11  Blat^hf.  210),  nor  to  a  proceeding  to 
ATinul  the  license  <  f  a  pilot  (Low  v.  Commissioners,  Charlt. 
It.  M.  302),  nor  to  the  imposition  of  a  line  for  failure  to 
comply  with  the  inspection  laws  (Green  v.  Savannah, 
Charlt.  R.  M.  368),  nor  where  there  is  defanlt  in  proceed- 
ings under  confiscation  laws,  in  a  seizure  on  land  (Miller  v. 
U.  S.  11  Wall.  263);  but  in  an  information  in  rem,  the 
claimant  is  entitled  to  a  trial  by  jury.  (U.  S.  v.  Barrels, 
1  Bond,  687;  U.  S.  v.  Distillery,  8  Chic.  L.  N.  57;  U.  S. 
V.  Packages,  Gilp.  235.)  A  trial  by  referees  without  the 
consent  of  the  parties  is  not  sanctioned  (U.  S.  v.  iCath- 
bone,  2  Paine,  576);  so  a  nonsuit  cannot  be  ordered  iu  any 
case  without  the  consent  of  the  plaintiff.  (Etmore  v. 
Oryraes,  1  Peters,  469;  D  Wolf  v.  BaUud,  1  Pete/ 8,  476.) 
A  statute  appointing  commissioners  to  determine  titles, 
and  making  their  award  final,  do*  snot  takeaway  the  right 
of  trial  by  lury  (Barker  v.  Jackson,  1  Paine,  559);  but  tlie 
State  legislature  cannot  direct  the  Federal  courts,  in  & 
triul  at  common  law,  to  appoint  commissioners  on  qnes* 
tions  which  should  be  submitted  to  a  jury.  (Green  v.  Bid* 
dV,  8  Wheat.  1;  Bank  of  Hamilton  v.  Dudley,  2  Peters, 
492;  Kev.  JStats.  sec  649.) 

Re-exaxnination  of  caiXBes. — ^The  second  clause  of 
this  article  is  substantial  and  independent,  and  applies  to 
cases  coming  into  Federal  courts  from  State  courts^  and 
protects  the  verdicts  rendered  therein.  (Justices  v.  Mur> 
ray,  9  Wall.  274.)  The  only  mode  of  review  is  on  motiori 
for  a  new  triaL  (Parsons  v.  Bedford,  3  Peters,  433;  U. 
S.  V.  Wonson,  1  Gall.  20;  Patrie  v.  Murray,  43  Barb. 
323,  29  How.  Pr.  312;  Wetherbee  v.  Johnson,  14  Mass. 
412.)  Since  this  amendment  Congress  cannot  ooufer 
authoritv  to  grant  a  new  tiial  by  »  re-examination  of  the 
facts  tried  by  a  jury,  except  to  redress  errors  of  law. 
(Parsons  v.  Bedfor^l,  3  Peters,  433;  Bank  of  Hamilton  v. 
Dudley,  2  Peters,  492.)  An  act  of  (Doiigress,  S;>  far  as  it 
authorizes  the  removal  of  causes  after  verdict,  is  in  viola« 
tion  of  ttiis  amendment.  (Benjamin  v.  Murray,  28  Ho»v, 
I'r.   193;  Patrie  v.  Murray,  43  Barb.  323;  14  Mass.  412; 
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and  see  Spencer  r.  Lapsley,  20  How.  264;  People  v.  Mur- 
ray, 6  Fark.  C.  CL  577.)  No  ravievir  of  the  ruUiigs  of  the 
court  iu  the  progress  of  the  trial  can  be  had,  under  Rev. 
Stat.  sec.  649,  unless  the  record  shows  that  a  written 
stipulation  waiving  a  jury  was  filed  with  the  clerk. 
<Keacney  V.  Case,  12  WalL  275.) 

§  9.     Sail— Fine»— Pnnlsluiteiits.— Exces- 

»ve  bail  shall  not  be  required,  nor  excet^sive  fines 
impoHody  nor  cruel  and  unusual  punishments  in- 
flicted.    (U.  S.  Const.  Amend,  art.  8.) 

3aiL— rXhis  provision  applies  to  national  and  not  to 
State  legislation.  (Barron  v.  Baltimore,  7  Peters.  243; 
Penrearv.  Commonwealth,  5  Wall  480;  James  v.  Com- 
monwealth,  12  Serg.  &  K.  220;  Barker  v.  People,  3  Cowen, 
€S6.)  The  Sunreme  Court  cannot  on  habeas  corpus  revise 
th J  sentence  oc  an  inferior  court  on  the  groand  that  the 
fine  was  exoeesive.  (Ex  parte  Watkins,  7  Peters,  568.) 
Toe  constitutional  right  to  bail  is  not  operati^'e  aft':'r  trial 
Asd  conviction.    (Ex  parte  Schwartz,  2  Tex.  Ct.  App.  74.) 

§  10.    lESqiu&l  protection  of  tbe  lamrtu— 

All  peisons  bom  or  naturalized  in  the  Unitod 
Slates,  and  subject  to  the  jurisdiction  thereof,  are 
citizens  of  the  United  States  and  of  the  state  where- 
in tb^  reside.  No  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States;  nor  shall  any 
State  deprive  any  person  of  life,  liberty  or  proper- 
ty without  due  process  of  law,  nor  deny  to  any  per* 
son  within  its  jurisdiction  the  equal  protection  of 
the  laws.     (Const.  U.  S.  Amend.  14,  sec.  1.) 

Constitutional    law;     protection   of    property 

rights. — Depriving  a  person  of  his  propertjr  without  no- 
tice and  without  eximination  of  witnesses  i  i  in  contraven- 
lion  of  the  provision  of  the  Constitution  guaranteeing  pro« 
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tection  to  property  rights.  (Sallivan  r.  Oneida  Citv,  61 
IlL  242.)  That  no  person  shall  bo  deprived  of  life,  liber- 
ty or  property  without  due  process  of  law,  is  a  principle  of 
natural  justice.  (Brown  v.  Morrison,  6  Ark.  217.)  Per- 
mitting a  plaintitf  to  file  a  bill  in  chancery  as  an  amend- 
ment to  his  declaration  at  law,  according  to  the  settled 
cour^e  of  judicial  proceedings  in  the  State,  is  not  a  viola- 
tion of  the  provision  of  the  United  States  Constitntion, 
that  no  State  shall  deprive  any  person  of  life,  liberty  or 
property  without  due  process  of  law.  (Holman  v.  Manning 
(.V.  H.)  March  14,  1890.)  See  Walker  v.  Sauvinet,  92  U. 
S.  90,  92,  where  by  the  practice  in  that  State  amendments 
may  be  made  at  any  stage  of  tiie  proceedings,  if  justice  re- 
quires. (Morse  v.  Whitcher,  64  N.  H.  691;  Metcalf  v. 
Gilmore,  59  N.  H.  417;  Walker  v.  Walker,  63  N.  H.  32l» 
326;  Brooks  v.  Howison,  64  N.  H.  382;  Owen  v.  Weston, 
63  N.  H.  699;  Tasker  v.  Lord,  64  N.  11.  279.) 

Equal  protection  of  the  laws. — This  clause  applies 
to  ail  cased  whero  the  equal  protection  of  the  laws  is  de» 
nied  to  defendant.  (Virginia  v.  Rives,  100  U.  S.  313.) 
*'  Equal  protection  of  the  laws,"  as  here  used,  means  equal 
ri.ijht  to  res*  'rt  to  courts  for  the  redress  of  ^Tongs  aud  en- 
forcement of  rights,  and  .exemption  from  unequal  burdcn^i 
or  exactions  of  any  kind.  (Railroad  Tax  Oases,  13  Fed, 
Rep.  722;  8  Sawyer,  238;  18  Fed.  Rep.  385.)  Congress 
cannot  provide  for  punishment  of  individuals  conspiring 
xo  deprive  others  of  equal  protection  of  the  laws;  this 
clause  is  aimed  at  State  legislation  only  (U.  S.  v.  Harris, 
108  U.  S.  629);  nor  does  it  relate  to  territorial  or  municipal 
arrant^ements  for  portions  of  a  State.  (Missouri  v.  Lewis, 
101  U.  S.  22.)  A  State  statute  discriminating  between 
Chinese  and  other  aliens  is  void,  as  denying  them  the 
equal  protection  of  the  laws.  (Baker  v.  Portland,  5  Sawy. 
668;  P^rrott's  Case,  6  Sawy.  349.)  So,  a  statute  forbid- 
ding employment  of  Chinese  is  void.  (Parrot t's  Case,  6 
Sawy.  349.)  A  city  ordinance  requiring  prisoners'  hair  to 
be  cut,  being  a  more  degrading  punishment  as  to  Chinese 
than  to  other  aliens,  discriminates  as  to  the  former,  and 
is  void.  (Ah  Kow  v.  >.'unan,  6  Sawy.  552.)  A  law  pro- 
hibiting aliens  incapable  of  becon)ing  citizens  from  fishmg 
in  State  waters'  ia  discriminating  and  void.    (11  j  Ah  C.:onj, 
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6  Siwy.  451.)  Statutes  discriminating  in  the  remedies 
under  the  law  against  non-residents  are  void.  (Pearson  v. 
Portland,  69  Me.  278.)  Whenever  the  law  operates  alike 
upon  all  persons  and  property  similarly  situated,  equal 
protection  cannot  be  said  to  be  denied.  (Walst^n  v.  Mev- 
ina,  128  U.  S.  578.)  State  legislation  simply  forbidding  a 
defendant  to  challenge  the  validity  of  service  upon  him, 
and  which  does  nut  restrain  him  from  protecting  his  prop« 
erty  and  rights,  is  not  forbidden  by  this  amendment. 
{Kauffman  v.  Wooten,  138  U.  S.  285.)  A  statute  provid- 
ing for  a  more  severe  punishment  of  ex-convicts  for  the 
same  offenses  than  of  those  not  heretofore  convicted  does 
not  deny  to  any.  person  the  equal  protection  of  the  laws. 
{BeBoges,  45  Fed.  Rep.  475.)  This  coustitutional  provis- 
ion applies  to  corporations.  (Smta  Clara  County  v. 
Southern  Pac.  R.  R.  Co.,  118  U.  S.  394.) 

Ihie  process  of  law;  wliat  is. — Due  process  of  law 
■imply  requires  that  a  person  should  be  brought  into  court 
and  have  an  opportunity  to  prove  any  fact  for  his  protec- 
tion. (People  V.  Esaex  County,  70  N.  Y.  229;  Ulman  v. 
Bjdtimore,  72  Md.  5 .7,  609.)  It  is  such  an  ( xortion  of  t  .e 
powers  of  government  as  the  settled  maxims  of  the  law 
permit  and  sanction,  and  under  such  safeguards  for  pro- 
tection of  individual  rights  as  thcse  maxims  prescribe, 
an  lis  identical  with  "due  course  of  law,"  (Boy  man  v. 
Black,  47  Tex.  653;  State  v.  Afihley,  1  Ark.  513;  Ex  parte 
Ah  Fook,  49  Cal.  402;  Bertholf  v.  O'Reilly,  74  N.  Y.  609.) 
It  means  the  regular  course  of  administration  of  the  law 
thraagh  courts  of  justice  by  timely  and  regular  proceed- 
ings to  judgment  and  execution,  according  to  the  existing 
forms  of  the  law.  (Dwight  v.  Williams,  4  McLean,  58(3; 
Murray  v.  Hoboken  Land  &  Imp.  Co.,  18  How.  272; 
Rees  V.  Watertown,  19  Wall.  122;  Wilkinson  v.  Le- 
land,  2  Peters  658;  Osbom  v.  Nicholson,  13  Wall.  662; 
Bii.er  V.  Kelley,  11  Minn.  48J;  State  v.  Becht,  23 
Minn.  413;  Parsons  v.  Russell,  11  Mich.  11.3,  Tay- 
lor V.  Porter,  4  Hill,  146;  We^tervelt  v.  Gregg,  12  N.  Y. 
202;  Re  Meador,  1  Abb.  U.  S.  331;  Wynehamer  v.  Peo- 
ple, 13  N.  Y.  393;  Hoke  v.  Henderson,  4  Dev.  L.  15; 
Norman  v.  Heist,  5  Watts  &  S.  171;  James  v.  Raynolds, 
2  Tex.  2  1;  Newcomb  v.  Smitli,  1  Wis.  71;  Rowan  v. 
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State;  30  Wis.  129;  Fetter  v.  Wilt,  46  Pa.  460;  Craig  v. 
Kline,  65  Pa.  413.)  It  does  not  necessarily  import  a  trial 
by  jury,  but  inclndes  summary  remedies.  Martin  v. 
Mott;  12  Wheat.  19;  United  States  v.  Ferreira,  13  How. 
40;  Re  Meador,  1  Abb.  U.  S.  317;  Murray  v.  iJoboken 
Land  &  Imp.  Co.,  supra;  see  notes  to  Pearson  v.  Yewdall, 
95  U.  S.  294;  People  v.  O'Brien,  III  N.  Y.  1;  Kuntz  v. 
Sumption,  117  Jud.  1;  Cbauvin  v.  Valiton,  8  Mont.  451; 
Jensen  v.  Union  Pac.  K.  Co.  (Utah),  4  !>  R.  A.  724;  Re 
Gannon  (R.  I.),  5  L.  R  A.  359.)  A  State  statute  forbid- 
ding the  granting  of  more  than  two  new  trials  in  the  same 
cause  on  the  facts,  but  allowing  more  for  errors  of  law,  is 
not  in  violation  of  the  provision.  (Louisville  etc.  H.  Co. 
V.  Woodson,  134  U.  S.  614.)  So  a  statute  providing  for 
the  arrest  of  a  defendant  upon  failure  to  comply  with  a 
decree  a  rainst  him  does  not  violate  this  provision.  ( Jx 
parte  Murray,  35  Fed.  Rep.  496.) 

Notice  essential. — A  proceeding  where  one's  property 
is  summarily  disposed  of  is,  as  to  parties  not  having  notice,, 
not  due  process  of  law.  (Re  Ludwigson,  3  Woods,  13; 
Lavin  v.  Emigrant  Ind.  Sav.  Bank,  18  B'atchf.  1.)  No- 
tices provided  by  statute  may  be  sufficient  to  constitute 
due  process  of  law,  although  not  addressed  to  the  persons 
whose  pro[)erty  is  affected  by  name,  and  alihough  the 
property  was  not  specitically  descrii>ed.  (Lent  v.  Tdlson, 
72  Cal.  404.  See  Re  Application  of  New  York,  99  N.  Y. 
5S!);  Ottawa  v.  Macy,  20  IlL  413.)  Notice  is  insufficient  if 
it  fails  definitely  to  express  the  kind  of  improvement  to  be 
made.     (Hawthorne  v.  East  Portland,  13  Or.  271.) 

Opportunity  to  be  heard  must  be  given. — Oppm*- 
tunity  to  be  heardi  when  accorded  by  statute,  iii  sufficient 
to  constitute  due  process  of  law.  (Lent  v.  Tillson,  72  CaL 
404. )  Due  process  of  law  means  in  due  course  of  proce  .-d- 
ings,  iucludiag  notice  and  an  opportunity  to  be  heard« 
(Peerce  v.  Kitzmiller,  19  W.  Va.  664;  Burns  v.  Multno- 
mah K.  Co.,  8  Sa^.  543;  St.  Louis  v.  Bicheson,  76  Mo. 
470.)  Where  individual  rights  are  concerned  a  party  is 
entitled  to  be  heard,  and  it  is  not  enough  that  some  notice 
or  information  may  be  given;  the  law  must  itself  provide 
for  notice.     (Kuntz  v.  Sumpton,  117  Ind.  1.) 
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§  11«  Judgresy  terms  of  office,  compen- 
sation.— ^The  judges,  both  of  tLe  supreme  and  in- 
ferior  courts,  shall  hold  their  offices  during  good 
l>ehavior,  and  shall,  at  stated  time,  receive  for 
their  services  a  compensation,  which  shall  not  be 
diminished  during  their  continuance  in  oilice.  (U. 
S.  Const,  art.  3,  sec.  1,  cl.  2.) 

Tenure  of  office. — Congress  cannot  limit  the  tenure 
of  judicial  cfiic^is,  or  diminish  the  compensation,  or  alter 
the  Bt^ited  time  for  payment.      (Martin   v.   Hunter,   1 
Wheat.  304.)    Judges  of  courts  established  by  Con^rress 
n*nst  be  appointed  to  hold  office  during  good  behaviur. 
(Haybum's  Ca^e,  2  DalL  410,  note;  U.  S.  v.  Ferreiri,  13 
How  49;  U.  S.  v.  Todd,  13  How.  52.)    The  fees  allowed 
to  justices  of  the  peace  in  the  District  of  Columbia  cannot 
be  diminished  during  their  continuance  in  office.     (U.  S. 
V.  More,  3  Oranch,  160,  note.)    Territorial  courts  being 
e  -ected  in  the  exercise  of  the  general  sovereignty  of  the 
United  States  over  territory  it  may  own,  their  ju-  'ges  may 
be  appointed  for  brief  terms.     (Amer.  Ins.  Co.  v.  Can  «r, 
1  Petei-s,  546.)    This  case  prohibits  the  imposition  of  a 
t  X  on  the  salary  of  a  judge.     (Commonwealth  v.  Mann, 
5  Watts  &  S.  415. )    Judges  cannot  be  required  to  perioral 
any  but  judicial  functions.    (Haybum's  Case,  2  Dall.  410, 
note;  U.  S.  v.  Todd,  13  How.  62,  note;.  U.  S.  v.  Ferreira, 
13  How.  49.) 

§  13.  Supreme  lai^  ot  the  land. — ^This 
Constitution,  and  the  laws  of  the  United  States 
which  shall  be  made  in  pursuance  thereof;  and  all 
treaties  made,  or  which  shall  be  made,  under  the 
authority  of  the  United  States,  shall  be  the  supreme 
Jaw  of  the  land;  and  the  judges  in  every  State  shall 
bs  bound  thereby,  anything  in  the  Constitution  or 
Liws  of  any  State  to  the  contrary  notwithstanding. 
(U.  S.  Const,  art  6,  cl.  2.) 

F«D.  Paoo.— 5. 
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Constitution  and  acts  of  Congress. — The  object  of 
thi  j  CoQstitution  was  to  establish  a  government  which  to 
the  extent  of  its  powers  should  le  supreme  within  its 
sphere  of  action  (Dobbins  v.   Gommrs.   of  Erie  Co.,  16 
Peters,   435;  Ableman  v.  Booth,  21  How.  620;  3  Wis,  1; 
Cohens  v.  Virginia,  6  Wheat.  264;  U.   S.  v.  Rhodes,  1 
Abb.  U.  S.  44;  McCullochv.  Maryland,  4  Wheat  316.) 
The  Constitution  of  the  United  States  is  the  paramount 
law  of  the  land,  and  the  ordinance  of  1787  is  a  part  thereof. 
(Priggv.  Commonwealth,  16  Peters,  628;  Kew  Jersey  v. 
Wilton,  7  Cranch,  164;  Terrett  v.  Taylor,  9  Cranch,  43; 
Von  Uofifinan  v.  Quincy,  4  Wall.  635;  Taylor  v.  Tain- 
tor,   16    Wall  366';   Matter  of   Romaine,  23  CaL   686; 
Pollard  V.   Kibbe,    14  Peters,  417.)     The  Constitution, 
treaties,  and    laws  made  by  the   General   Government 
on  the  rights,  duties  and  subjects  specially  enumerated 
and  c(mfided  to  their  jurisdiction  are  exclusive  and  supreme 
as  weU  by  express  provisions  as  by  necessary  implication. 
(Dodge  V.  Woolsey,  ]8    How.  331;  Farmers  &  M.  Bank 
V.  Deering,  91  U.  S.  29;  Farrington  v.  Tennessee,  95  U.  S. 
685;  Peosacola  T.  Co.  v.  West  U.  Tel.  Co.,  96  U.  S.  1; 
Sims'  Case,  7  Cush.  729;  U.  S.  v.  Rhodes,  1  Abb.  U.  S. 
44. )    The  Constitution  is  by  this  clause  made  a  part  of  the 
or/2fan'c  law  of  each  State.     (Taylor  v.  Taintor,  16  Wall. 
336;  Matt,  of  Bomaine,  23  Cal.  585.)    The  Government  of 
the  United  States  and  that  of  the  States  are  to  be  consid- 
ered as  parts  of  the  same  system.    (Steams  v.  U.  S. ,  2 
Paine,  3  JO;  Gilmer  v.  Lime  Point,  18  Cal.  229.)    The  laws  of 
tlie  United  States  are  supi^eme  only  when  made  in  pursu- 
ance of  the  Constitution.     (Marbury  v.  Madison,  1  Cranch, 
137; McCullochv.  State,  4Wheat.  316.)  Andanactof  Coii- 
gress  repagnant  to  the  Constitution  is  void.    (Marbury  v. 
Madison,  1  Cranch,  137;  Ableman  v.  Booth,  21  flow.  52(\  3 
Wis.  1.)    Frond  the  supremacy  of  the  constitution  and  laws 
of  the  United  State?  it  neces<<arily  results  that  the  interp  e- 
tation  of  the  laws  by  the  highest  tribunal  created  by  the 
law  itself,  must  be  equally  supreme  over  the  constitutions 
and  laws  of  the  several  States.    (Warner  v.  The  Unci© 
Sam,  9  Cal.  697.)    The  law  of  a  State,  though  enacted  in 
the  exercise  of  powers  not  controverted,  if  they  interfere 
with  the  laws  of  Congress  must  yield  to  them.     (Gibbens 
V.  Ogden,  9  Wheat.  1;  17  Johns.  488;  4  Johns.  Ch.  150; 
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Brown  v.  State,  12  Wheat.  419i;  Sinnot  v.  Davenport,  22 
Mow.  227;  Bank  of  Commerce  v.  New  York,  2  Black,  620; 
23  N.  Y.  192;  32  Barb.  609. 

Treaty  as  suprema  law. — A  treaty  is  a  solemn  agree- 
ment between  nations.  (Foster  v.  Neilson,  2  Peters,  314; 
Worcer*ter  v.  State,  6  Peters,  615;  Taylor  v.  Morton,  2 
Curt.  454.)  It  has  the  binding  force  of  law  (The  British 
Prisoners,  1  Wood.  &  M.  72;  U.  S.  v.  New  Bedford  Bridge, 
1  Wood.  &  M.  449);  and  binds  the  courts  as  much  as  an 
act  of  Congress.  (United  States  v.  The  Peggy,  1  Cranch, 
103.)  It  binds  tbe  nation  in  the  aggregate  and  all  it^  sub- 
ordinate authorities  and  judges  of  every  State.  (Ware  v. 
Hylton,  2  Ball.  199;  Marbury  v.  Madison,  1  Cranch,  176; 
Worce  ter  v.  Georgia,  6  Peters,  676;  Calder  v.  BulJ,  SDall. 
386;  O  wings  v.  Norwood,  6  Cranch,  34S;  Satterlee  v. 
Matthewson,  2  Peters,  413;  Ex  parte  Garland,  4  Wall.  399; 
Cfimmings  v.  Missouri,  4  Wall.  329;  People  v.  Gerke,  4 
Ame'r.  L.  R.  604;  6  Op.  Att.-Gen.  291;  Fellows  v.  Dennis- 
ton,  23  N.  Y.  420.)  Whf  n  duly  ratified  it  is  the  law  of 
the  land.  (Fellows  v.  Blacksmith,  19  How.  366;  Pollard 
V.  Kibbe,  14  Peters,  414;  Doe  v.  Branden,  16  How.  635; 
Wilson  V.  Wall,  34  Ala.  288;  Rhode  Island  v.  Massachu- 
Eetts,  12  Peters,  657.)  It  is  supreme  on?y  when  marie  in 
pursuance  of  that  authority  which  has  been  conferred  upon 
the  treaty-making  defmrtment,  and,  in  relation  to  subjects 
over  which  it  has  jurisdction.  (People  v.  Naglee,  1  Cal. 
23;  Taylor  v.  Morton,  2  Curt.  454;  Jones  v.  Walker,  2 
Paine,  6S8;  Wilson  ▼.  Wall,  34  Ala.  288.)  It  is  to  be  re- 
garded as  equivalent  to  an  act  of  Congress  whenever  it 
operates  of  itself,  without  the  aid  of  any  legislative  pro- 
vision; and  where  a  treaty  and  an  act  of  Congress  are  in 
conflict,  the  latest  in  date  inust  control.  (Foster  v.  Neil- 
son,  2  Peters,  314;  U.  8.  v.  Arredondo,  6  Peters,  601 ;  U. 
S.  V,  Percheman,  7  Peters,  61 ;  Gordon  v.  Kerr,  1  Wash. 
C.  C.  322« )  Whether  an  act  of  Congress  shall  prevail  over 
a  treaty  is  a  question  8o!ely  of  municipal  law,  as  distin- 
guished from  public  law.  (Taylor  v.  Morton,  2  Curt. 
454.)  Federal  and  State  judges  are  bouu  I  to  determine 
any  constitaition  or  laws  of  any  Stale  contrary  to  any 
treaty  nuM  and  void.  (Ware  v.  Hylton,  3  Dall.  1C9;  So- 
4Jiety  v.  New  Huven,  8  WLeat.  404.)    If  tlie  Supreme 
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Court  has  the  power  to  declare  a  treaty  void,  it  will  exer- 
cise it  only  in  a  clear  case.  (Ware  v.  Hylton,  3  DalL  193.) 
The  validity  of  a  treaty  is  necessary  and  voluntary.  The 
necessary  validity  is  of  a  judicial  nature,  and  the  volun- 
tiry  of  a  political  nature,  (Jones  v.  Walker,  2  Paine,  688. ) 
The  word  ''treaty"  is  applied  to  Indians  as  well  as  to 
other  nations.  (See  Supplement,  post,  319;  Worcester  v. 
Georgia,  6  Peters,  618;'l'umer  v.  Missionary  Union,  5  Mc« 
Lean,  314;  Fellows  v.  Denniston*  23  1^.  Y,  420.) 
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§13  (530.)  Judicial  districts.— The  United 

States  shall  be  divided  into  judicial  districts  as 
follows:   (Rev.  Stats,  sec.  530.) 

§  14  (531).  States  constituting:  one  dis- 
trict*— ^The  States  of  Califoniia/  Colorado,'  Con- 
necticut, Delaware,  Indiana,  Iowa,**  Kansas,'*  Ken- 
tucky,* Louisiana,®  Maino,  Ma.ryland,  Massachu- 
setts, Minnesota,  Nebraska,  Nevada,  New  Hamp- 
filiire,  New  Jersey,  Oregon,  Ilhode  Island,  Vermont, 
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and  AVest  Virginia,  each  constitute  one  judicial 
district.    (Rev.  Stats,  sec.  131;  19  U.  S.  Stats.  61.) 

1  CaUfornia  resolved  into  two  distxlctB.    (24  U.  S.  Stats.  30&) 

2  Colora.To.    (21  U.  S.  Stats.  7Q.) 

3  Iowa  resoWel  into  two  districts.    (22  U.  S.  Stats.  172.) 

4  Kansas,  certain  portion  of  Indian  Territory  annexed.     (22  U.  S. 
Stats.  4j0.) 

5  Kentucky  diatrict  divided.  (25  U.  S.  Stats.  $89.) 

6  Louisiana,  resolved  Luto  two  districts.    21  TJ.  S.  Stats.  507.) 

§  15.  Ne^frly  admitted  States. — ^The  fol- 
lowing newly  admitted  States  shall  constitute  each 
one  judicial  district,  the  name  thereof  to  be  the 
same  as  the  name  of  the  State:  Idaho,^  Montana,* 
North  Dakota,'  South  Dakota/  "Washington,*  and 
Wyoming.' 

1  23  TJ.  S.  stats.  217. 

2  25  U.  S.  Stats.  6S2. 

3  26  V.  S.  Etats.  67. 

4  23  U.  S.  Stats.  14. 
6  23  U.  S.  Stats.  45. 
6  28  U.  S.  Stats.  225^ 

When  Congress  eiiacts  that  a  judicial  district  shall  con- 
aist  of  a  State,  the  houndaries  of  the  district  will  after- 
ward vary  as  those  of  the  State  vary.  (He  Devoe  Manuf. 
Co.,  108  U.  S.  40.) 

§  16.     I^iTision  olT  states  Into  districts* 

— States  constituting  more  than  one  United  States 
judicial  district  ai-e  as  follows:  Alabama,^  Arkan- 
sas,^ California,'  Florida,^  Georgia,*^  Illinois,' lowa,^ 
Louisiana,®  Michigan,'  Mississippi,^  Missouri,*^ 
Kew  York,"  North  Carolina,^*  Ohio,"  Pennsylvsr 
ni  i,^*  South  Carolina,"  Tennessee,"  Texas,"  Vir- 
giuia,^^  Wisconsin.*' 

1   l^ree  districts,  the  southern,  the  middle,  and  the  northern.   (Ber.. 

Stats.  Stio.  532  )  * 

8   Two  districts,  the  eastern  and  the  western.    (BeT.  Stata.  sec  633.) 
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3  Two  districts,  the  northern  and  tho  southern.    (24  TJ.  S.  Stats.  309. ) 

4  T::70  districts,  the  northern  and  the  southern.    (23  U.  S.  Stats.  280.) 

5  Two  districts,  the  northern  and  the  southern.  (Hey.  Stats,  sec.  533.) 

6  Two  districts,  the  northern  and  the  southern     (Rev.  Stats  sec.  53C ) 

7  Two  districts,  the  northern  and  the  southern.    (22  TJ.  S.  Stats.  172. 

8  Two  districts,  the  western  and  the  eastern.    (21  TJ.  S.  Stats.  507.) 

9  Two  districts,  the  eas:cm  and  the  western.    (Hev.  Stats,  sec.  538.) 

10  Two  districts,  the  northern  and  the  southern. 

11  T.ro  clistrlcts,  the  eastern  and  the  western.    (23  TJ.  S.  Stats.  35.) 

12  Th  ee  districts,  the  northern,  the  eastern,  and  the  southern.    (ReT. 
St;.ta.  sue.  541.) 

13  Two  dii^tricts,  the  eastern  and  the  western.    (Rev.  Stats,  sec.  543.) 

14  Two  districts,  the  northern  and  the  southern.     (Hev.  Stats,  sec.  544  ) 
13    Two  districts, 'the  eastern  and  the  western.    (Rev.  Stats,  sec.  546.) 

15  Two  districts,  the  eastern  and  the  western.    (Rev.  Stats,  sec.  545 ) 

17    Three  districts,  the  eastern,  the  western,  and  the  middle.     (Rev. 
StjM.  sec  517.) 

13    T'ree  districts,  the  northern,  tiie  eastern,  and  the  western.    (Rev. 
St^ts.  ftv,o.  iAo.) 

Id    T^o  districts,  the  eastern  and  the  western.    (Rev.  Stats,  sec.  549.) 

i)    Two  uistricta,  the  eastern  and  the  western.    (Rev.  Stats,  sec.  560.) 

Alabama. — ^The  state  of  Alabama  is  divided  in- 
to tiiree  distri(jts,  which  shall  be  called  the  south- 
em,  middle  and  northern  district  of  Alabama. 

Southern  district. — ^The  southern  district  in- 
cludes the  count'es  of  Mobile,  Washington,  Bald- 
win, Clarke,  Marengo,  Wilcox,  Monroe  and  Cone- 
cuh. 

lIiDDLE  DISTRICT. — ^The  middle  district  includes 
the  counties  of  Montgomery,  Aulanga,  Coosa, 
Chambers,  Randolph,  Macon,  Bussell,  Barbour, 
Pike,  Henry,  Dale,  Coffee,  Covington,  Lowndes, 
Dallas,  Peiry,  Butler,  and  Tallapoosa.  (Eev. 
8tats.  sec.  532.) 

Northern  district. — ^The  northern  district  in- 
cludes the  remaining  counties  of  the  State,  and 
also  the  counties  of  Sumter,  Greene,  Pickens, 
and  II ale,  detached  from  the  southern  dia^ 
tiict,  and  Tuscaloosa,  Bibb,  Shelby  and  Talladega, 
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detached  from  the  middle  district,  and  attached  to 
the  northern  district.     (23  U.  S.  Stats.  18.) 

Southern  division. — Thesouthern  division  shall 
include  the  counties  of  Sumter,  Greene,  Hale, 
Peckens,  Tuscaloosa,  Lamar,  Fayette,  Walker, 
Jefferson,  Blount,  Bibb,  Shelby,  Saint  Clair,  Eto- 
wah, Calhoun,  Cleburne,  Clay,  Talladega,  Cherokee, 
and  DeKalb.      (23  U.  S.  Stata.  18.) 

Northern  division. — The  remaining  counties  in 
said  northern  district  shall  constitute  the  northern 
division  thereof.       (23  U.  S-  Stats.  18.) 

Arkansas. — The  State  of  Arkansas  is  divided 
into  two  districts,  which  shall  be  called  the  eastern 
and  western  districts  of  ArkaiM«as.  The  western 
district  includes  the  counties  of  Benton,  Washing- 
ton, Crawford,  Sebastian,  Sc^tt,  Polk,  Sevier,^ 
Little  River, ^  Howard,^  Montgomery,  Yell,  Logan, 
Franklin,  Johnson,  Madison,  Newton,  Carroll, 
Boone,  and  Marion,  and  the  country  lying  west  of 
Missouri  and  Arkansas  known  hs  the  Indian  Terri- 
tory. The  eastern  district  includes  the  residue  of 
said  State.  (19  U.  S.  Stats.  230;  Be  v.  Stats,  sec. 
533.) 

1    The  counttes  of  SeTfer,  Little  Bf ver,  and  Howard  were  withdrawn 
from  the  wtistero,  and  added  to  the  eastern  district.    (24  U.  8.  Stats.  83.) 

Division  of  eastern  district.  The  eastern  district 
shall  be,  and  is  hereby  divided  into  two  divisions, 
to  be  known  as  the  eastern  and  westei*n  divisions 
of  the  eastern  district  of  Arkansas.  The  eastern 
division  shall  consist  of  the  following  counties^  to 
wit:  Mississippi,  Crittenden,  Lee,  Phillips,  Clay, 
Craighead,  Poinsett,  Greene,  Cross,  Saint  Francis, 
and  Monroe,  and  the  western  division  of  the  re- 
maining counties  in  said  district;  but  no  additional 
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marshal  shall  be  appointed  in  said  district.     (24 
U.  8.  Stats.  40G.) 

California — Southern  district  created. — ^All 
that  portion  of  the  State  of  California  now  com- 
prised in  the  counties  of  San  Diego,  San  Bernardi- 
no, Los  Angeles,  Ventura,  Santa  Barbara,  San 
Luis  Obispo,  Fresno,  Tulare,  and  Kern  is  hereby 
detached  from  the  United  States  judicial  district 
of  California,  and  made  a  8e])arate  judicial  district, 
called  the  southern  district  of  California. 

KoRTHBKN  DISTRICT. — ^The  district  of  Calif omia 
shall  hereafter  be  called  the  northern  district  of 
California,  and  shall  consist  of  all  the  counties  in 
said  State  not  named  in  this  act.  (24  U.  S.  Stats. 
309.) 

The  act  of  1886,  sec  11,  creating  the  southern  district 
of  California  (Stats.  1886,  p.  310),  continues  the  district 
of  California  in  existence  for  the  trial  and  pnnidhmeut  of 
all  ofiTenses  committed  prior  to  the  passage  of  the  act. 
(United  States  v.  Benson,  31  Fed.  Rep.  896.) 

Colorado. — That  when  the  State  of  Colorado 
shall  be  admitted  into  the  Union  hj  the  Enabliug 
Act  approved  March  3, 1875)  the  laws  of  the  Uni- 
ted States  not  locally  inapplicable  shall  have  the 
same  force  and  effect  within  the  said  State  as  else- 
where in  the  United  States;  and  said  State  shall 
constitute  one  judicial  district,  to  be  called  the  dis- 
trict of  Colorado.  (19  U.  S.  Stats.  61.)  The  cir- 
cuit and  district  courts  for  the  district  of  Colorado, 
and  the  judges  thereof  respectively,  shall  possess 
the  same  powers  and  jurisdiction  and  perform  the 
same  duties  possessed  and  required  to  be  ^^erformed 
by  the  other  circui*i  and  district  courts  and  judges 
of  the  United  States,  and  shall  be  governed  by  the 


§    16  JUDICIAL  DISTRICTS.  58 

same  laws  and  regulations.     (19  U.  S.  Stats.  61.) 

Texas. — (Jourts  of  the  said  northern  district 
shall  have  the  same  jurisdiction  as  is  conferred  by 
law  upon  the  courts  of  the  eastern  and  western 
districts  of  said  State.     (21  XJ.  S.  Stats.  10.) 

Florida. — The  State  of  Florida  is  diviJed  into 
two  districts,  which  shall  le  called  the  northern 
and  southern  districts  of  Florida.  The  southern 
judicial  disti-ict  of  the  State  of  Florida  shall  em- 
brace the  counties  of  Hernando,  Hillsborough,  Polk, 
Manatee,  and  Monroe,  in  said  State;  and  all  the 
territories  within  the  remaining  counties  shall 
constitute  the  northern  judicial  district.  (20  U.  S. 
Stats.  280;  Rev.  Stats,  sec.  634.) 

Southern  district. — From  and  after  the  pas- 
sage of  this  act,  the  southern  judicial  district  of  the 
State  of  Florida  shall  embrace  the  counties  of  Her- 
nando, Hillsborough,  Polk,  Manatee,  and  Monroe, 
in  said  State;  and  all  the  territory  within  the  re- 
maining counties  shall  constitute  the  northern  ju- 
dicial district.     (20  U.  S.  Stats.  280.) 

Georgia,  korthern  disirict. — The  State  of 
Georgia  is  divided  into  two  districts,  which  shall 
be  called  the  northern  and  southern  districts  of 
Georgia.  The  northern  district  includes  the  coun- 
ti'is  of  Troup,  Meriwether,  Morgan,  Greene,  Talia- 
ferro, "Wilkes,  and  Lincoln,  as  they  existed  August 
11,  1848,  with  all  the  counties  north  of  them. 
(Rev.  Stats,  sec.  535.) 

"Western  division,  northern  district. — A  new 
division  of  the  northern  judicial  district  of  the 
State  of  Georgia,  to  be  known  as  the  western  divi- 
sion of  the  northern  judicial  district  cf  Georgia,  be, 
and  the  same  is  hereby,  established,  to  be  composed 
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of  tlie  following  counties,  to  wit:  Muscogee,  Heard, 
Troup,  Meriwether,  Harris,  Talbot,  Taylor,  Marion, 
Chattahoochee,  Stewart,  Schley,  Webster,  Quit- 
inan,  Clay,  Randolph,  Early,  Miller,  and  Terrell, 
and  all  of  said  counties  which  may  not  now  belong 
for  judicial  purposes  to  the  northern  district  cf  the 
State  of  Georgia,  be^  and  the  same  are  hereby, 
transferred  to  the  said  northern  district.  {-  6  XJ. 
S.  Stats.  1110.) 

Eastern  division. — The  eastern  division  shall 
consist  of  the  remaining  counties  in  said  district. 
No  alditional  clerk  or  marshal  shall  be  appointed 
in  said  district.     (21  XJ.  S.  Stats.  63.) 

Southern  district. — The  southern  district  in- 
cludes the  counties  of  Harris,  Talbot,  XJxson,  Mon- 
ro*^, Jones,  Putnam,  Hancock,  Warren,  Cc^lumbia 
Pike,  Butts,  and  Jasper,^  as  they  existed  August 
11,  1848,  with  all  the  counties  south  of  them. 

1  Pl^e.  Butts,  and  Jasper  were  traniferred  to  the  southern  district  by 
SI  U.  S.  StoU  U. 

Northeastern  division  op  southern  district. 
— ^The  northeastern  division  of  the  southern  judi- 
cial district  of  Georgia  shall  be  composed  of  the 
counties  of  Warren,  Glascock,  McDuffie,  Colum- 
1  ia,  Richmond,  Burke,  Jefferson,  Johnson,  and 
Washington  of  the  southern  district,  and  of  the 
counties  of  Lincoln,  "Wilkes,  and  Taliaferro  of  the 
northern  district,  detached  from  the  northern  and 
made  part  of  the  northeastern  division  of  the  south- 
em  district.     (25  U.  S.  Stats.  671.) 

Western  division,  southern  district.  —  The 
western  division  of  the  southern  district  sh  ill  con- 
sist of  the  counties  of  Bibb,  Monroe,  Jones,  Twiggs, 
Houston,  Crawford.  Baldwin,  Wilkenson,  Laurens, 
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Pulaski,  Dooly,  Macon,  Upson,  Pike,  Butts,  Jas- 
psr,  Putnam,  Ilancock,  Dodge,  Wilcox,  Telfair, 
Sumter,  Lee,  Calhoun,  Dougherty,  Baker,  and 
Mitchell  (21  U.  S.  Stats.  63^  as  modified  by  26 
U.  S.  Stats.  1110.) 

Illinois. — Northern  and  southern  district. 
The  State  of  Illinois  is  divided  into  two  districts, 
which  shall  be  called  the  northern  and  southern 
districts  of  Illinois.  The  northern  disti  ict  includes 
the  counties  of  Henderson,  "Warren,  Knox,  Peoria, 
Woodford,  Livingston,  and  Iroquois,  as  they  ex- 
isted February  13,  1855,  with  all  the  counties 
north  of  them.  The  southern  district  includes 
the  residue  of  said  State,    (Rev.  Stats,  sec.  636.) 

Northern  districts. — ^The  counties  of  McDon- 
ough,  Fulton,  and  Tazewell  be  detached  from  the 
southern  district  of  Illinois,  and  be  included  in  the 
northern  district  of  Illinois.    (24  U.  S,  Stats.  442.) 

Divisions  ov  northern  districts. — ^The  north- 
em  district  of  Illinois  shall  be  divided  into  two 
divisions,  to  be  known  as  the  northern  and  south- 
ern divisions.  The  counties  of  Peoria,  Stark, 
Henry,  Rock  Island,  Mercer,  Henderson,  Warren, 
Knox,  McDonough,  Fulton,  Putnam,  Marshall, 
Woodford,  Tazevvell,  Livingston,  and  Iroquois 
shall  constitute  the  southern  division  of  said  north- 
ern district  of  Illinois,  the  courts  for  which  shall 
be  hel  1  at  t^ie  city  of  Peoria.  (24  TJ.  S.  Stats.  442.) 

Iowa — ^Northern  and  southern  districts. — 
The  State  of  Towa  be,  and  the  same  is  hereby,  di- 
vided into  two  judicial  districts,  in  manner  follow- 
ing, in  wit:  The  counties  of  Black  Hawk,  Hamil- 
ton, W«bster,  Calhoun,  Sac,  Ida,  Monona,  and  all 
the  counties  north  of  tho;:>e  named  shall  constitute 
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a  new  oistrict,  to  be  known  as  the  northern  district 
of  lowa.^  The  remaining  counties  of  the  State 
shall  constitute  the  southern  district  of  Iowa;  and 
the  present  district  court  of  Iowa,  from  and  after 
the  passjage  of  this  act,  shall  be  known  as  the  dis- 
trict court  for  the  southern  di^itriet  of  Iowa.  (22 
U.  S.  Stats.  172;  Rev.  Stats,  sec.  537.) 

1  Theooantlesof  Olinton.  Jones,  Lfnn.  Benton.  Grundy  and  Hardin 
were  taken  frum  the  li'^t  of  oonnties  named  in  the  origin'*  1  (sec.  637  of  the 
Ber.  BiatA.)  to  form  with  certain  counties  taken  from  the  southern 
district  a  new  division  of  the  northern  district.    (See  ad  U.  S.  Stats.  767.) 

Cedar  Kapids  division. — ^The  counties  of  Cedar, 
Johnston,  Iowa,  and  Tama  be,  and  hereby  are, 
transferred  to  the  northern  district  and  made  a 
part  thei-eof;  and  that  said  counties  and  the  coun- 
ties of  Grundy,  Hardin,  Benton,  Linn,  Jones  and 
CHnton  shall  constitute  a  new  division  in  said 
northern  district,  the  terms  of  court  for  which  shall 
be  held  at  the  city  of  Cedar  Kapids.  All  the  pro- 
visions of  said  act  approved  July  twentieth,  eight- 
een hundred  and  eighty-two,  shall  be  applicable  to 
the  division  created  by  this  act.  (26  U.  S. 
btats.  767. 

Division  of  northern  district. — ^Por  the  pur- 
pose of  holding  terms  of  court  the  northern  district 
shall  be  divided  into  three  divisions,  to  be  known 
as  the  eastern,  central,  and  western  divisions.  The 
connties  of  Jackson,  Black  Hawk,  Buchanan,  Del- 
aware, Dubuque,  Clayton,  Fayette,  Bremer,  Floyd, 
Chickasaw,  Mitchell,  Howard,  Winneshiek,  and 
Alamakee  shall  constitute  the  eastern  division,  the 
courts  for  which  shall  be  held  at  the  city  of  Du- 
buque.* The  counties  of  Hamilton,  Webster,  Cal- 
houn, Pocahontas,  Palo  Alto,  Emmet t,  Kossuth, 
Humboldt,  Wright,  Hancock,  Winnebago,  Worth, 
Fkd.  PBoa— •• 
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Cerro  Gordo,  Franklin,  and  Butler  shall  constitute 
tlie  central  division,  the  courts  for  which  shall  bd 
h  Id  at  Fort  Dodge.  The  counties  of  Monona, 
Woodbury,  Plymouth,  Sioux,  Lyon,  Osceola, 
O'Brien,  Cherokee,  Ida,  Sac,  Buena  Vista,  Clay, 
and  Dickinson  shall  constitute  the  western  division, 
the  courts  for  which  shall  be  held  at  Sioux  City. 
(22  U.  g.  Stats.  172.) 

1  The  oonntiesof  Clinton,  Joni^,  Linn«  and  Benton  vere  taken  from 
the  eastern  division,  a  id  the  counties  of  Grundy  and  Hardin  werq  detached 
from  the  central  division  to  form  the  Cedar  Bapida  division.  (26  U.  S. 
Stats.  7C7.    See  above.) 

Division  of  southebn  district. — ^For  the  pur- 
pose of  holding  terms  of  court  the  southern  district 
of  Iowa  shall  be  divided  into  three  divisions,  to  be 
known  as  the  eastern,  central,  and  western  divis- 
ions. The  counties  of  Scott,  Muscatine,  Washing- 
ton, Louisa,  Keokuk,  Appanoose,  Davis,  Wapello, 
Jefferson,  Van  Buren,  Henry,  Des  Moines,  and  Lee 
shall  constitute  the  eastern  division,  for  wh^'ch  the 
courts  shall  be  held  at  the  city  of  Keokuk.  The 
counties  of  Poweshiek,  Mahaska,  Jasper,  Marshall, 
Story,  Boone,  Greene,  Guthrie,  Adair,  Dallas, 
Polk,  Madison,  Warren,  Marion,  Clark,  Lucas,  De- 
catur, Monix)e  and  Wayne  shall  constitute  the  cen- 
tral division,  for  which  the  courts  shall  be  held  at 
the  city  of  Des  Moines.^  The  counties  of  Carroll, 
Crawford,  Harrison,  Shelby,  Audubon,  Cass,  Pot- 
tawattamie, Mills,  Montgomery,  Adams,  Union, 
Binggold,  Taylor,  Page,  and  Fremont,  shall  consti- 
tute the  western  division,  in  which  the  courts  shall 
be  held  at  the  city  of  Coimcil  Bluffs;  provided,  that 
the  additional  courts  at  the  places  in  the  several 
divisions  named  in  this  act  shall  be  held  in  build- 
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iiig3  provided  for  tkat  purpose  without  expense  to 
the  United  States.     (20  U.  S.  Stats.  172.) 

1  The  oountiefl  of  Oedar,  Johnson,  Iowa,  and  Tama  were  detached  from 
the  eaBtem  and  central  di?uion8  of  the  Bouthem  district,  and  added  to 
the  Cedur  Rapids  division  of  the  northern  district.  (26  U.  B.  Stats.  767.  See 
AboTOb  Cedar  Rapids  dlTlsion.) 

Kansas,  division  of  district. — The  judicial  dis- 
trict of  Kansas  in  hereby  divided  into  two  divis- 
ions, which  shall  be  known,  respectively,  as  the 
first  division  and  the  second  division  of  the  dis- 
trict of  ELansas.  The  second  division  shall  include 
the  counties  of  Cowley,  Butler,  Harvey,  McPher- 
son,  nice,  Ellsworth,  Barton,  Hush,  Ness,  Lane, 
Scott,  Wichita,  Greeley,  Hamilton,  Kearney,  Fin- 
ny, Garfield,  Hodgeman,  Pawnee,  Stafford,  Beno, 
Kingman,  Pratt,  Kiowa,  Edwards,  Ford,  Gray, 
Haskell,  Grant,  Stanton,  Morton,  Sedgwick, 
Stevens,  Seward,  Meade,  Clark,  Comanche,  Har^ 
per,  Barber,  and  Sumner.  The  remaining  coun- 
ties embraced  in  the  district  of  Kansas  shall  consti- 
tute the  first  division  thereof.  (26  U.  S.  Stats. 
129.)  All  that  part  of  the  Indian  Territory  lying 
noi-th  of  the  Canadian  river  and  east  of  Texas  and 
the  one-hundredth  meridian,  not  set  apart  and  oc- 
cupied by  the  Cherokee,  Creek  and  Seminole  In- 
dian tribes,  shall,  from  and  after  the  passage  of 
this  act,  be  annexed  to  and  constitute  a  part  of  the 
United  States  judicial  district  of  Kansas;  and  the 
United  States  district  courts  at  Wichita  and  Fort 
Scott,  in  the  district  of  Kansas,  shall  have  exclu- 
sive original  Jurisdiction  of  all  offenses  com- 
mitted within  tiie  limits  of  the  territory  hereby 
annexed  to  said  district  of  Kansas  against  any  of 
the  laws  of  the  United  States  now  or  that  m<^y 
hereafter  be  operative  therein.  (22  U.  S.  Stats. 
400.) 
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By  t'le  act  of  1833  all  of  the  "Indian  Territory"  north  of 
the  Canadian  river  and  east  of  Texas  and  the  one  hundredth 
meridian,  not  set  apart  and  occupied  by  the  Cherokee, 
Creek,  and  Seminole  Indian  tribes,  was  attached  to  the 
district  of  Kansas,  while  the  portion  not  so  annexed,  and 
not  set  apart  and  occupied  by  the  Cherokee,  Creek,  Choc- 
taw, Chickasaw,  and  Seminole  Indian  tribes,  was  annexed 
to  the  northern  district  of  Texas,  saving  actions  and  pro- 
ceedings pending  in  the  circuit  or  district  court  for  the 
western  district  of  Arkansas.  (Cook  v.  United  States, 
138  U.  S.  157.) 

Kentucky  —  Owensbpbouqh  division. — The 
counties  of  Daviess,  Henderson,  Union,  Christian, 
Todd,  Hopkins,  Webster,  McLean,  Muhlenberg 
Logan,  Butler,  Grayson,  Ohio,  Hancock,  and 
Breckenridge  shall  hereafter  constitute  and  be 
known  as  the  Owensborough  division  of  said  dis- 
trict.    (25  U.  S.  Stats.  389.) 

Louisiana,  western  district. — ^The  parishes  of 
Caddo,  Bossier,  Webster,  Claiborne,  Union,  More- 
house, West  Carroll,  East  Carroll,  Madison,  Kich- 
land,  Ouachita,  Lincoln,  Bienville,  Red  River,  De 
Soto,  Sabine,  Winn,  Natchitoches,  Jackson,  Cald- 
well, Franklin,  Tensas,  Concordia,  Catahoula, 
Grant,  Vernon,  Rapides,  Avoyelles,  Saint  Landry, 
La  Fayette,  Saint  Martin's,  Vermillion,  Cameron, 
and  Calcasieu,  in  the  State  of  Louisiana,  shall  con- 
stitute, and  is  hereby  created,  the  western  judicial 
district  in  that  State;  and  the  district  court  how 
existing  in  Louisiana  shall,  from  and  after  the 
passage  of  this  act,  be  known  as  the  district  court 
for  the  eastern  district  of  Louisiana,  and  all  the 
parishes  in  said  State  not  above  named  shall  be- 
long to  said  district.     (21  U.  S.  Stats.  507.) 

Michigan. — ^The  State  of  Michigan  is  divided 
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into  two  districts,  which  shall  be  called  the  eastern 
and  western  districts  of  Michigan.  The  western 
district  includes  the  territory  and  waters  within  the 
following  boundaries,  as  they  existed  February  24, 
1863,  na  mely :  Commencing  at  the  south  west  corner 
of  Branch  county,  in  said  State,  and  running 
thence  north,  on  the  west  line  of  Branch  and  Cal- 
houn counties,  to  the  south  line  of  Barry  county; 
thence  east,  on  the  north  line  of  Calhoun  and  Jack- 
son counties,  to  the  southeast  corner  of  Eaton 
county;  thence  north,  on  the  east  boundary  of 
Eaton  county,  to  the  south  line  of  Clinton  county; 
thence  west,  on  the  south  boundary  of  said  county, 
to  the  southwest  comer  thereof;  thence  north,  on 
the  west  boundary  of  Clinton  and  Gratiot  counties, 
to  the  south  boundary  of  Isabella  county;  thence 
west,  on  its  south  boundary,  to  the  southwest  corner 
of  said  last-named  county;  thence  north,  on  the  west 
line  of  Isabella  and  Clare  counties,  to  the  south 
boundary  of  Missaukee  county;  thence  east,  on  its 
south  boundary,  to  the  southeast  comer  of  Mis- 
saukee county;  thence  north,  on  the  east  line  of 
Missaukee,  Kalcasca,  and  Antrim  counties,  to  the 
south  boundary  of  Emmett  county;  thence  east,  to 
the  southeast  comer  of  Emmett  county;  thence 
north,  on  the  east  boundary  of  Emmett  county, 
to  the  straits  of  Mackinac;  thence  north,  to  mid- 
way across  said  straits;  thence  westerly,  in  a  direct 
line,  to  a  point  on  the  shore  of  Lake  Michigan 
where  the  north  boundary  of  Delta  county  reaches 
Lake  Michigan;  thence  west,  on  the  north  line  of 
Delta  county,  to  the  northwest  comer  of  said 
Delta  county;  thence  south,  on  the  west  boundary 
of  said  coimty,  to  the  dividing  line  between  the 
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States  of  Michigan  and  Wisconsin,  in  Green  Bay; 
thence  northeasteily,  on  said  dividing  line,  into 
Lake  Michigan;  and  thence  southerly  through  Lake 
Michigan,  to  the  southwest  corner  of  the  State  of 
Michigan,  on  a  line  that  will  include  within  said 
boundaries  the  watens  of  Lake  Michigan  within 
the  admiralty  jurisdiction  of  the  State  of  Michigan; 
thence  east  on  the  south  boundary  of  the  State  of 
Michigan  to  the  intersection  of  the  west  line  of 
Hillsdale  county.  The  eastern  district  includes  all 
the  territory  and  waters  of  said  State  not  included 
within  the  foregoing  boundaries.  (Rev.  Stats,  sec. 
538.) 

Western  judicial  district. — The  counties  of 
Chippewa,  Schoolcraft,  Marquette,  Houghton,  Ke- 
weenaw, Ontonagon,  Isle  Koyale,  Baraga,  and 
Mackinaw,  being  and  including  all  that  portion  of 
the 'territory  and  waters  of  said  eastern  district 
lying  in  the  upper  peninsula  of  Michigan,  be  and 
the  same  are  hereby  detached  from  the  eastern 
judicial  district  of  Michigan  and  attached  to  the 
western  judicial  district  of  said  State.  (20  TJ.  S. 
Stats.  175.) 

Divisions  of  western  district. — For  the  trial 
and  determination  of  all  causes  and  proceedings 
cognizable  and  triable  in  the  circuit  and  district 
courts  of  the  United  States  for  the  western  district 
of  Michigan  as  bounded  and  described  in  this  act, 
the  said  district  shall  consist  of  two  divisions, 
known  respectively  as  the  southern  and  northern 
divisions  of  said  district.  The  southern  division 
shall  comprise  all  that  portion  of  said  district 
lying  and  being  in  the  lower  peninusla  of  said 
State,  and  the   northern   division  of  said  district 
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shall  comprise  all  the  territory  and  waters  of  the 
entire  upper  peninsula  of  said  state.  (20  U.  S. 
Stats.  175.) 

Minnesota,  subdivision  of  district. — For  the 
purpose  of  holding  terms  of  court  the  district  of 
Minnesota  is  hereby  divided  into  six  divisions,  to 
be  known  as  the  first,  second,  third,  fourth,  fifth 
and  sixth  divisions.     (26  U.  S.  Stats.  73.) 

FiKST  DIVISION. — ^The  portion  of  the   State  of 
Minnesota    comprising    the  counties  of  Winona, 
Wabasha,  Olmsted,  Dodge,  Steele,  Mower,   Fill- 
more and  Houston,  shall   constitute   the  first  di- 
viRion,  the  courts  of  which  shall  be  held  at  Winona. 
(26  U.  S.  Stats.  73.) 

Second  division. — The  counties  of  Freeborn, 
Fairbault,  Martin,  Jackson,  Nobles,  Rock,  Pipe- 
stone, Murray,  Cottonwood,  Wantonwan,  Blue 
Earth,  Waseca,  Le  Sceur,  Nicollet,  Brown,  Red- 
wood, Lyon,  Lincoln,  Yellow  Medicine,  Sibley, 
and  La3  Qui  Parle  shall  constitute  the  second  divis- 
ion, the  courts  of  which  shall  be  held  at  Mankato. 
(26  U.  S.  Stats.  73.) 

Third  division. — ^The  counties  of  Chicago, 
Washington,  Ramsey,  Dakota,  Goodhue,  Rice  and 
Scott  shall  constitute  the  third  division,  the  courts 
of  which  shall  be  held  at  Saint  Paul.  (26  U.  S. 
Stats.  73.) 

FouETH  DIVISION. — The  counties  of  Hennepin, 
Wright,  Meeker,  Kandiyohi,  Swift,  Chippewa, 
Renville,  McLeod,  Carver,  Anoka,  Sherburne  and 
Santi  Bhall  constitute  the  fourth  division,  the  courts 
of  which  shall  be  held  at  Minneapolis.  (26  U.  S. 
Stats.  73.) 

FuTH  DIVISION. — ^The  counties  of  Cook,  Lake, 
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Saint  Louis,  Itasca,  Cass,  Crow  Wing,  Aitkin, 
Carlton,  Pine,  Kanabec,  Mille  L  ics,  Morrison  and 
Benton  shall  constitute  the  fifth  division,  the  courts 
of  which  shall  be  held  at  Duluth.  (26  U.  S. 
Stats.  73.) 

Sixth  division. — The  counties  of  Steams,  Pope, 
Stevens,  Big  Stone, Traverse,  Grant,  Douglas,  Todd, 
Otter  Tail,  Wilkin,  Clay,  Becker,  Wadena,  Nor- 
man, Polk,  Marshall,  Kittson,  Beltromi  and  Hub- 
bard shall  constitute  the  sixth  division,  the  courts 
of  which  shall  be  held  at  Fergus  Falls.  (26  TJ.  S. 
Stats.  73.) 

Mississippi,  division  into  districts. — The  Stato 
of  Mississippi  is  hereby  divided  into  two  districts, 
which  shall  be  called  the  northern  and  southern 
districts  of  Mississippi.  The  northern  district 
shall  include  the  counties  of  Kemper,  Ketihoba, 
Winston,  Noxubee,  Carroll,  Attala,  Bolivar,  Coa- 
homa, Tunica,  De  Soto,  Tate,^  Marshall,  Panola, 
Benton,*  Tippah,  Tishominga,  Alcorn,*  Prentiss,* 
Sunflower,*  Itawamba,  Lee,*  Monroe,  Lowndes, 
Oktibbeha,  Choctaw,  Montgomery,*  Grenada,*  Tal- 
lahatchee.  La  Fayette,  Pontotoc,  Union,*  Chicka- 
saw, Webster,*  Clay,*  Calhoun,*  Quitman,*  and 
Yalabusha,  as  they  now  exist.  The  southern  dis- 
trict shall  include  the  residue  of  said  State. 

1  The  oonnties  of  Tate,  Benton,  Alcorn.  Prentiss,  Sunflower,  Lee. 
Montgomery,  Orenftda.  Union,  Webster,  Clay.  Calhoun,  and  QuUman, 
were  aaded  by  the  act  of  Ountfress  of  Jane  15, 1882.    (22  U.  S.  State.  101.) 

Division  of  northern  district. — ^The  northern 
judicial  district  of  the  State  of  Mississippi,  asno^ 
hereby  coubtituted,  shall  be  divided  iuto  an  eastern 
and  western  division;  that  the  counties  of  Tislia- 
mingo,  Alcorn,  i  rentiss,  Itawamba,  Lee,  Pontotoc, 
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Monroe,  Chickasaw,  Clay,  Oktibbeha,  Lownde  , 
Noxubee,  Winston,  Choctaw,  Neshoba,  Kempe^^, 
and  Attala,^  shall  compose  the  eastern  division  c} 
said  northern  judicial  district.  (22  XT.  S.  Stats. 
101.)  All  the  other  counties  embraced  in  the 
northern  judicial  district  as  now  hereby  consti- 
tuted shall  compose  the  western  division  of  said 
noi-them  judicial  district.     (22  U.  S.  Stats.  101.) 

1  The  coonty  of  Attala  b  transferred  from  the  western  d'vMon  of  the 
northern  dlstriot  to  the  eastern  division  of  said  district.  HU  U.  S.  Stats. 
127.) 

Southern  district,  southern  division. — The 
counties  of  Hancock,  Harrison,  Jackson,  Marion, 
Peny  and  Green,  being  a  part  of  the  southern  ju- 
dicial district  of  Mississippi,  shall  be  known  as  the 
southern  division  of  said  district.  (25  XJ.  S. 
Stats.  78. 

Western  division. — ^The  counties  of  Washing- 
ington,  Sharkey,  Issaquena,  Warren,  Bolivar*  and 
Sunflower*  shall  constitute  a  part  of  the  southern 
judiciail  district  of  Mississippi,  and  shall  be  known 
as  the  western  division  of  said  district.  (24  U. 
S.  Stats.  430;  ♦as  amended,  25  XJ.  S.  Stats.  84.) 

Missouri. — ^The  State  of  Missouri  is  divided  in- 
to two  districts,  which  shall  be  called  the  eastern 
and  the  western  district  of  Missouri  (20  U.  S. 
Stats.  35;  Rev.  Stats,  sec.  540. 

Eastern  district. — ^The  city  of  Saint  Louis  and 
the  following  named  counties  in  the  State  of  Mis< 
souri  shall  constitute  the  eastern  judicial  district  of 
Missouri,  to  wit:  Saint  Louis,  Franklin,  Gasconade, 
Jt'fferson,  Crawford,  Washington,  Saint  Francois, 
Saint  Genevieve,  Dent,  Iron,  Madison,  Perry,  Bol- 
linger, Cape  Girardeau,  Shannon,  Reynolds,  Wayne, 
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Scott,  Carter,  Oregon,  Ripley,  Butler,  Stoddard, 
New  Madrid,  Mississippi,  Dunklin,  Pemiscot, 
Montgomery,  Lincoln,  Warren,  Saint  Charles, 
Macon,  Adair,  Audrain,  Clarke,  Knox,  Lewis, 
Marion,  Monroe,  Pike,  Balls,  Schuyler,  Scotland, 
Shelly  [Shelby]  and  BandolpL  (24  U.  S.  Stats. 
424.) 

Divisions  of  eastern  district. — ^The  eastern 
judicial  district  of  Missouri  is  hereby  divided  into 
two  divisions,  which  shall  be  known  respectively 
as  the  northern  and  eastern  divisions  of  said  east- 
em  district.  The  city  of  Saint  Louis,  and  the 
counties  of  Saint  Louis,  Franklin,  Gasconade,  Jef^ 
ferson,  Crawford,  Washington,  Saint  Francois, 
Saint  Genevieve,  Dent,  Iron,  Madison,  Perry,  Bol- 
linger, Cape  Girardeau,  Shannon,  Reynolds,  Wayne, 
Scott,  Carter,  Oregon,  Ripley,  Butler,  Stoddard, 
New  Madrid,  Mississippi,  Dunklin,  Pemiscot, 
Moatgomery,  Lincoln,  Warren  find  Saint  Charles 
shall  constitute  the  eastern  division  of  said  district, 
the  courts  for  which  are  now  established  and  held, 
and  shall  be  continued  at  the  city  of  Saint  Louis. 
The  remaining  counties  within  the  eastern  district 
shall  constitute  the  northern  division  of  said  dis- 
trict, and  the  courts  therefor  shall  be  held  at  the 
city  of  Hannibal.     (24  U.  S.  Stats.  424.) 

Western  district. — ^All  the  other  counties  in 
the  State  of  Missouri  shall  constitute  the  western 
judicial  district  of  Missouri.     (24  U.  S.  Stats.  424.) 

Divisions  of  western  district. — The  western 
judicial  district  of  Missouri  shall  be  divided  into 
four  divisions,  to  be  known  as  the  Saint  Joseph, 
the  western,  the  central,  and  the  southern  divisions. 
(24  U.  S.  Stats.  424.) 
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Western  division. — The  counties  of  Clay,  Ray, 
Carrol],  Chariton,  Sullivan,  Jackson,  La  Fayette, 
Saline,  Cass,  Johnston,  Bates,  Henry,  Venion, 
Putnam,  Caldwell,  Livingston,  Grundy,  Mercer, 
Linn,  Barton,  Jasper,  and  Saint  Clair  shall  comiti- 
tute  the  western  division,  the  courts,  circuit  and 
district,  for  which  shall  be  continued  at  the  city  of 
Kansas.     (24  U.  S.  Stats.  424.) 

St.  Joseph  division. — ^The  counties  of  Atchison, 
Nodaway,  Holt,  Andrew,  Buchanan,  Platte,  Clin- 
ton, Harrison,  Daviess,  De  Kalb,  Gentry,  and 
Worth  shall  constitute  the  Saint  Joseph  division, 
and  the  courts  therefor  shall  be  held  at  the  city  of 
Saint  Joseph.     (24  XJ.  S.  Stats.  424.) 

Southern  division. — The  counties  of  Cedar, 
Polk,  Dallas,  Laclede,  Pulaski,  Dade,  Greene, 
Webster,  Wright,  Texas,  Lawrence,  Christian, 
Douglas,  Howell,  Newton,  Barry,  McDonald, 
Stone,  Taney,  and  Ozark  shall  constitute  the 
soufhem  division  of  said  western  district,  the  courts 
for  which  shall  be  held  at  the  city  of  Springfield. 
(24  U.  S.  Stats.  424.) 

Central  division. — ^The  remaining  counties 
within  the  said  western  district  shall  constitute  the 
central  division  of  said  district,  and  the  courts,  cir- 
cuit and  district,  therefor,  shall  be  continued  and 
held  at  Jefferson  City.     (24  U.  S.  Stats.  424.) 

Audrain  county  attached. — ^The  county  of 
Audrain,  in  the  State  of  Missouri,  be  detached 
from  the  northern  division  of  the  eastern  judicial 
division  of  Missouri  and  attached  to  the  central 
division  of  the  western  judicial  district  of  the  State 
of  Missouri.  (25  TJ.  S.  Stats.  498;  amending  23 
U.  S.  Stats.  153.) 
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Counties  attached. — ^The  counties  of  Cedar, 
Polk,  Greene,  Dade,  Lawrence,  Newton,  McDon- 
ald, Barry,  and  Stone  of  the  soutliem  division  of 
the  western  district  aforesaid,  be  and  they  are  here- 
by attached  to  the  western  division  of  the  western 
district  for  circuit  court  purposes  as  to  all  civil 
causes  and  proceedings,  and  that  all  other  counties 
in  said  southern  division  of  the  western  district  be, 
and  they  are  hereby  attached  to  the  central  division 
of  the  western  district  for  circuit  court  purposes  as 
to  all  civil  causes  and  proceedings.  The  district 
judges  for  the  eastern  and  western  districts  of  Mis- 
souri, each  in  the  divisions  of  his  proper  district, 
and  the  circuit  judge  of  the  United  States  for  the 
eighth  judicial  circuit,  are  hereby  required  to  hold 
the  courts  aforesaid.     (24  TJ.  S.  Stats.  424.) 

New  York. — ^The  State  of  New  York  is  divided 
into  three  districts,  which  shall  be  called  the  north- 
em,  eastern,  and  southern  districts  of  New  York. 
The  northern  district  includes  the  counties  of  Eens- 
selaer,  Albany,  Schoharie,  and  Delaware,  with  all 
the  counties  north  and  west  of  them.  The  eastern 
district  includes  the  counties  of  Ilichmond,  Kings, 
Queens,  and  Suffolk,  with  the  waters  thereof.  The 
southern  district  includes  the  residue  of  said  State, 
with  the  waters  thereof.  (18  U.  S.  Stats.  317; 
Kev.  Stats,  sec.  541.) 

North  Carolina. — ^The  State  of  North  Carolina 
is  divided  into  two  districts,  which  shall  be  called 
the  eastern  and  western  districts  of  North  Carolina. 
The  western  district  includes  the  counties  of  Meck- 
enburg,  Cabarras,  Stanly,  Montgomery,  Richmond,- 
Davie,  Davidson,  Randolph,  Guilford,  Rocking- 
ham, Stokes,  Forsyth,  Union,  Anson,  Caswell,  Per- 
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son,  Alamance,  Orange,  Chatham,  Moore,  Clay, 
Cherokee,  Swain,  Macon,  Jackson,  Graham,  Hay- 
wood, Ti^ansylvania,  Henderson,  Buncombe,  Madi- 
son, Yancey,  Mitchell,  Watauga,  Ashe,  Alleghany, 
Caldwell,  Burke,  McDowell,  Rutherford,  Polk, 
Cleveland,  Gaston,  Lincoln,  Catawba,  Alexander, 
Wilkes,  Surry,  Iredell,  Yadkin,  and  Bowan,  and 
all  territory  embraced  therein  which  may  hereafter 
be  erected  into  two  new  counties.  The  eastern  dis- 
trict includes  the  residue  of  said  State..  (Rev. 
Stats,  sec.  543.) 

North  Dakota,  division  op  districts; — For 
the  purpose  of  holding  terms  of  the  district  court 
said  district  shall  be  divided  into  four  divisions,  to 
be  known  as  the  southwestern,  southeastern,  north- 
eastern and  northwestern  divisions.  (26  XJ.  S. 
Stats.  67.) 

Southwestern  division. — ^The  portion  of  the 
State  comprising  the  present  counties  of  Burleigh, 
Stutsman,  Logan,  Mcintosh,  Emmons,  Kidder, 
Foster,  Wells,  McLean,  and  all  the  territory  in 
said  State  of  North  Dakota  lying  south  and  west 
of  the  Missouri  river,  shall  continue  the  south- 
western division,  the  court  for  which  Fhall  be  held 
at  the  city  of  Bismark.     (26  JJ.  S.  Stat.  67.) 

Southeastern  division. — The  portion  of  the 
State  comprising  the  present  counties  of  Cass,  Rich- 
land, Barnes,  Dickey,  Sargent,  La  Moure,  Ransom, 
Griggs  and  Steele  shall  continue  the  southeastern 
division,  the  court  for  which  shall  be  held  at  the 
city  of  Fargo.     (26  U.  S.  Scats.  67.) 

KopJTH EASTERN  DIVISION. — The  portion  of  the 
State  conipnuing  the  present  counties  of  Grand 
Folks,  Ti-aill,  Walsh,  Pembina,  Cavalier  and  Nel- 
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son,  shall  constitute  OxQ  northeastern  division, 
the  court  for  which  -shall  be  held  at  the  city  of 
Grand  Forks.     (26  H.-S.  Stats.  67.) 

Northwestern  di^tsion. — ^The  portion  of  the 
State  comprising  the  present  counties  of  Bamsey, 
Eddy,  Benson,  Towner,  Bolette,  Bottineau,  Pierce, 
McHenry  and  Ward,  and  all  the  territory  in  said 
State  of  North  Dakota,  lying  north  of  the  said 
southwestern  division,  shall  constitute  the  north- 
western division,  the  court  for  which  shall  be  held 
at  the  city  of  DeviFs  Lake.     (26  U.  S.  State  67.) 

Ohio — Division  into  districts. — The  State  of 
Ohio  is  divided  into  two  districts,  which  shall  be 
called  the  northern  and  southern  districts  of  Ohio. 
The  southern  district  includes  the  counties  of  Bel- 
mont, Guernsey,  Muskingum,  Licking,  Franklin, 
Madison,  Champaign,  Shelby,  Mercer,^  as  they  ex- 
isted February  10,  1855,  with  all  the  counties  south 
of  them.  The  northern  district  includes  the  resi- 
due of  said  State.     (Rev.  Stats,  sec.  54:4.) 

1  Union,  Delaware,  Morrow,  Knox.  Coehocton,  Harrison  and  Jeffer- 
son were  transferred  to  the  southern  district  by  21 U.  S.  Stats.  63. 

Northern  district  division. — ^The  northern 
district  shall  be,  and  hereby  is,  divided  into  two 
divisions,  to  be  known  as  the  eastern  and  western 
division  of  the  northern  district  of  Ohio.  The 
western  division  shall  consist  of  twenty-four  coun- 
ties, to  wit:  Williams,  Defiance,  Paulding,  Van 
Wert,  Mercer,  Auglaise,  Allen,  Putnam,  Henry, 
Fulton,  Lucas,  Wood,  Hancock,  Hardin,  Logan, 
[Union],  Delaware,  Marion,  Wyandotte,  Seneca, 
Sandusky,  Ottawa,  -Erie  and  Huron;  and  the  east- 
em  division  shall  consist  of  the  remaining  counties 
in  said  district.     But  no  additional  clerk  or  marshal 
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shall  be   appointed   in   said  district*     (20   TJ.  S. 
Stats.  102.) 

Southern  district,  division  of. — ^The  southern 
district  shall  be,  and  hereby  is,  divided  into  two 
divisions,  to  be  known  as  the  eastern  and  the  west- 
em  division  of  the  southern  district  of  Ohio.     The 
eastern  division  shall  consist  of  twenty-nine  coun- 
ties, to  wit:     Union,  Delaware,  Morrow,  Knox,. 
Coshocton,  HaiTison,  Jefferson,  Madison,  Fayette,. 
Franklin,  Pickaway,  Koss,  Pike,  Gallia,  Jackson,, 
Meigs,  Vinton,  Athens,  Hocking,  Fairfield,  Lick- 
ing,    Perry,    Muskingum,    Morgan,    Washington, 
Noble,  Monroe,  Belmont  and  Guernsey ;  and  the 
western   division   shall   consist  of  the  remaining 
counties  in  said  district.     But  no  additional  clerk 
or  marshal  shall  be  appointed  in  said  district.    (21 
IJ.  S.  Stats.  64.)  i 

Eastern  division. — ^The  county  of  Logan,  in 
the  State  of  Ohio,  be  detached  from  the  northern 
and  attached  to  the  southern  judicial  district  of 
the  State  of  Ohio,  and  assigned  to  the  eastern  sub- 
division therein.     (26  U.  S.  Stats.  799.) 

Pennsylvania. — ^The  State  of  Pennsylvania  ia 
divided  into  two  districts,  which  shall  be  called 
the  eastern  and  western  districts  of  Pennsylvania. 
The  western  district  includes  the  counties  of  Fay- 
ette, Greene,  "Washington,  Allegheny,  Westmore- 
land, Somerset,  Bedford,  Huntingdon,  Centre,  Mif- 
flin, Clearfield,  McKean,  Potter,  Jefferson,  Cam- 
bria^ Indiana,  Armstrong,  Butler,  Beaver,  Mercer, 
Crawford,  Venango,  Erie,  Warren,  Susquehanna, 
Bradford,  Tioga,  IJnion,  Northumberland,  Colum- 
bia, Luzerne,  and  Lycoming,  as  they  existed  April 
20,  1818.  The  eastern  district  includes  the  resi- 
due of  said  State.     (Rev.  Stats,  sec.  545.) 
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South  Caeolina. — The  State  of  South  Carolina 

is  divided  into  two  districts,  which  shall  be  called 

the  eastern  and  western  districts  of  the  district  of 

South  Carolina.     The  western  district  includes  the 

counties   of    Lancaster,    Chester,    York,    Union, 

Spartanburgh,    Greenville,    Pendleton,    Abbeville, 

Kdgefield,     Newberry,  Laurens,  and  Fairfield,  aa 

ihey  existed  February  21,  1823.     The  eastern  dis- 

,trict  includes  the  residue   of   said   State.     (Rev. 

Stats,  sec.  546.) 

All  parts  of  the  State  of  South  Caroliua  ape  within  the 
jurisdiction  of  the  United  States  circuit  court  for  the  east- 
ern district.  (Young  v.  Merch^nta  Ins.  Co,,  27  Fed. 
Kep.  273.) 

South  Dakota. — Division  op  district. — For  the 
purpose  of  holding  terms  of  the  district  court  said 
district  shall  be  divided  into  three  divisions,  to  be 
known  as  the  eastern,  central,  and  western  divisions. 
(26  U.  S.  Stats.  U.) 

Eastern  division. — ^The  counties  of  Clay,  Union, 
Yankton,  Turner,  Lincoln,  Bonhomme,  Charles, 
Mix,  Douglas,  Hutchinson,  Brule,  Aurora,  David- 
son, Hanson,  McCook,  Minnehaha,  Moody,  Lake, 
Lyman,  Miner,  Sanborn,  Beadle,  Kingsbury,  Brook- 
ings, Hamlin,  Deuel,  Grant,  Boberts,  Codington, 
Clark,  Day,  Marshall,  Spink,  Brown,  Gregory, 
Todd,  and  the  Yankton,  Sisseton,  Wahpeton,  and 
Crow  Creek  Indian  Eeservations,  shall  constitute 
the  eastern  division,  the  court  for  which  shall  lie 
held  at  the  city  of  Sioux  Falls.  (26  U.  S.  Stats, 
14.) 

Central  division. — ^The  counties  of  McPherson, 
Edmunds,  Campljell,  Walworth,  Potter,  Sully, 
Faulk,    Hand,  Hyde,   Hughes,   BufFul),   Jerauld, 
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Stanley,  Knowlen,  and  that  portion  of  the  counties 
of  Pratt,  Jackson,  and  Sterling  not  included  in  any 
Indian  Heservation,  and  the  Standing  Kock,  Chey- 
ennoy  and  Lower  £nile  Indian  Reservations,  shall 
constitute  the  central  division,  the  court  for  which 
shall  be  held  at  the  city  of  Pierre.  (26  TJ.  S. 
Stats.  14.) 

Western  division. — ^All  that  portion  of  the  State 
of  South  Dakota  lyin^  west  of  the  central  division, 
and  in  addition  thereto  the  Rosebud  and  Red  Cloud 
Indian  Reservations,  shall  constitute  the  western 
division,  the  court  for  which  shall  be  held  at  the 
dty  of  Dead  wood.     (26  U.  S.  Stats.  14.) 

Tennessee. — ^The  State  of  Tennessee  is  dividecj 
into  three  districts,  which  shall  be  called  the  east- 
em,  western  and  middle  districts  of  Tennessee.- 
The  eastern  district  includes  the  counties  of  An- 
derson, Bledsoe,  Blount,  Bradley,  Campbell,' 
Carter,  Claiborne,  Cocke,  Cumberland,  Grainger 
Greene,  Hamilton,  Hancock,  Hawkins,  Jeflferson, 
Johnson,  Knox,  McMinn,  Marion,  Meigs,  Monroe, 
Morgan,  Polk,  Rhea,  Roane,  Scott,  Sevier  Sulli- 
van, Union,  Washington  and  Grundy,^  as  they 
existed  February  10,  1856.  The  western  district, 
includes  the  counties  of  Benton,  Carroll,  Henry, 
Obion,  Dyer,  Gibson,  Lauderdale,  Haywood,  Tip- 
ton, Shelby,  Fayette,  Hardeman,  McNaiiy, 
Hardin,  Madison,  Henderaon,  and  Weakley,  as' 
they  existed  June  18,  1838.  The  middle  district 
includes  the  residue  of  said  State.'  (Rev.  Stats., 
sec.  647.) 

1  Onndy  wm  transferred  from  the  middle  to  the  eastern  district  by 
SI  U.  S.  Stats  175. 

3  Terry  county  vts  transferred  from  the  westeru  to  the  middle  diatriot 
br  19  U.  S.  State.  4cO.  . 
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Eastern  district,  division  of. — ^The  eastern 
district  shall  be  and  is  hereby  divided  into  two 
divisions,  to  bo  known  as  the  northern  and  south- 
ern divisions  of  the  eastern  district  of  Tennessee. 
Ther  southern  division  shall  consist  of  the  following 
counties,  to  wit:  Hamilton,  James,  Polk,  McMinn, 
Bradley,  Meigs,  Rhea,  Mnrion,  Sequatchie,  Bled- 
soe, Grundy,  Fentress*  and  Cumberland;  and  the 
northern  division  shall  consist  of  the  remaining 
counties  in  said  district.  But  no  additional  clerk 
or  marshal  shall  be  appointed  in  said  district.  (21 
TJ.  S.  Stats.  175.) 

1  The  county  of  Fentress  was  detached  from  the  middle  district,  and 
added  to  the  soutbei-u  division  of  the  eastern  district  by  23  U.  S.  Stata. 
280. 

Western  district,  division  of. — ^The  western 
district  of  Tennessee  is  hereby  divided  into  two 
divisions,  which  shall  be  known  as  the  eastern 
and  western  divisions  thereof.  The  eastern  divis- 
ion shall  include  the  counties  of  Benton,  Harde- 
man,^ Carroll,  Decatur,  Gibson,  Henderson,  Henry, 
Madison,  McNairy,  Harden,  Dyer,  Lake,  Crockett, 
Weakley  and  Obion.     (20  U.  S.  Stats.  206.) 

1  6ardeman  county  was  attached  to  the  eastern  division  of  the  western 
district  by  act  of  January  15, 1883.    (22  U.  S.  Stats.  402.) 

Western  division. — ^The  remaining  counties 
embraced  in  said  district  shall  constitute  the  west- 
ern  division  thereof;  and  terms  of  the  district  and 
circuit  courts  of  the  United  States  for  said  district 
shall  be  held  therein  at  the  times  and  place  now 
prescribed  by  law.      (20  TJ.  S.  Stats.  235.) 

Texas,  northern  district. — A  judicial  district 
is  hereby  created  in  the  State  of  Texas,  to  be  called 
the  northern  judicial  district  of  said  State,  and  the 
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territory  embraced  in  the  following  named  counties 
as  now  coiistitnted  shall  compose  S4,id  district, 
namely:  Brazos,  Kobertson,  Leon,  Limestone,  Free- 
stone, Navarro,  Ellis,  Kaufmann,  Dallas,  Rockwall, 
Hunt,  Fannin,  Lamar,  Delta,  Collin,  Grayson,^ 
Cooke,  Denton,  Tarrant,  Johnson,  Hill,  McLennan, 
Falls,  Bell,  Coryell,  Hamilton,  Bosque,  Comanche, 
Erath,  Somerville,  Hood,  Parker,  Palo  Pinto,  Jack, 
Wise,  Montague,  Clay,  Archer,  Wichita,  Wilbarger, 
Hardeman,  Knox,  Baylor,  Haskell,  Throckmorton, 
Young,  Stevens,  Shackelford,  Jones,  Taylor,  Calla- 
han, Eastland,  Brown,  Coleman,  Runnels,  Greer, 
Nolan,  Fisher,  Stonewall,  King,  Cottle,  Childress, 
Collingsworth,  Wheeler,  Hemphill,  Lipscomb,  Ochil- 
tree, Roberts,  Gray,  Donley,  Hall,  Motley,  Dick- 
ens, Kent,  Scurry,  Mitchell,  Howard,  Borden, 
Dawson,  Gaines,  Martin,  Andrews,  Garza,  Crosby, 
Floyd,  Briscoe,  Armstrong,  Carson,  Hutchinson, 
Hansford,  Sherman,  Moore,  Potter,  Randall, 
Swisher,  Hrile,  Lubbock,  Lynn,  Terry,  Hockley, 
Lamb,  Castro,  Deaf  Smith,  Oldham,  Hartley,  Dal- 
lam, Palmer,  Bayley,  Cochran,  and  Yoakum.  (20 
TJ.  S.  Stats.  318;  Rev.  Stats,  sec.  64S.) 

1    The  ooanty  of  OrayBon  was  detached  from  the  northern  and  attached 
to  tba  eastern  judicial  district.    (26  U.  S.  Stats.  687.) 

Eastern  distbict. — From  and  after  the  passage 
of  this  act,  the  territory  embraced  in  the  following 
named  counties  as  now  constituted  shall  compose 
the  eastern  judicial  district,  namely:  Jackson,^  Ma* 
tigorda,  Wliarton,  Brazoria,  Fort  Bend,  Colorado, 
Austin,  Waller,  Harris,  Galveston,  Chambers,  Jef- 
far:|on,  O  aiige,  Hardin,  Liberty,  Newton,  Jasper, 
Tyler,  Polk,  San  Jacinto,  Montgomery,  Walker, 
Grimes,  Madison,  Trinity,  Angelina,  San  Augus^ 
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tine,  Sabin*^,  Shelby,  Nacogodoches,  Cherokee, 
Houston,  Anderson,  Henderson,  Smith,  Kuhk,  Pa- 
nola, Hatrison,  Gregg,  CJpshur,  Wood,  Vanzandt, 
Kains,  Hopkins,  Camp,  Titus,  Marion,  Cass,  Bowie, 
Franklin,  Morris,  Red  River  and  Grayson.*  (20 
U.  S.  Stats.  318. 

1  Jackson  was  transferred  from  the  western  to  the  eastern  district  by 
21  U.  S.  Stats.  10. 

2  Graysoa  was  transferred  ftom  the  northern  Judicial  district  by  26  IT. 
S.  Stats.  687. 

,  Siace  March,  18S9,  the  court  of  the  eastern  district  of 
Texas  has  had  jurisdiction  over  **  No  Man's  Land."     (Re 
Jackson  (C.  C.  D.  Kan.)  40  Fed.  Rep.  372.     See  26  U. 
S.  Stats.  97,  sec.  34.) 

Texas — Indian  Territory  annexed  for  judi- 
cial PURPOSES. — All  that  portion  of  the  Indian 
Territory  not  annexed  to  the  district  of  Kansas 
by  this  act,  and  not  set  apart  and  occupied  by 
the  Cherokee,  Creek,  Choctaw,  Chickasaw,  and 
Seminole  Indian  tribes,  shall,  from  and  after 
the  passage  of  this  act,  be  annexed  to  and  consti- 
tute a  part  of  the  United  States  judical  district 
known  as  the  northern  district  of  Texas;  and  the 
United  States  district  court  at  Graham,  in  said 
northern  district  of  Texas,  shall  have  exclusive 
original  jurisdiction  of  all  offenses  committed  with- 
in the  limits  of  the  territory  hereby  annexed  to 
s  lid  northern  district  of  Texas  against  any  of  tlie 
laws  of  the  United  States  now  or  that  may  here- 
after be  operative  therein.     (22  U.  S.  Stats.  400.) 

Treaty  rights  reserved. — That  nothing  con- 
tained in  this  act  shall  be  construed  to  affect 
in  any  manner  any  action  or  proceeding  now 
pending  in  the  circuit  or  district  court  for  the 
western  district  of  Arkansas,  nor  tho  execution  of 
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any  proc<*58  relating  thereto;  nor  shall  anything  in 
tliia  act  be  construed  to  give  to  said  district  courts 
of  Kansas  and  Texas,  respectively,  any  greater 
jurisdiction  in  that  part  of  said  Indian  Territory  so 
as  aforesaid  annexed,  respectively,  to  said  district 
of  Kansas  and  said  northern  district  of  Texas,  than 
might  heretofore  have  been  lawfully  exercised 
therein  by  the  western  district  of  Arkansas;  nor 
shall  anything  in  this  act  contained  be  construed  to 
violate  or  impair  in  any  respect  any  treaty  pro- 
vision whatever.  (22  IJ.  S.  Stats.  400.  Indian 
country,  see  ante,  sec.  533c  and  note.) 

Crimes  committod  in  *' Indian  country." — ^UDtil 
the  act  of  Juue  17,  1844  (4  U.  S,  Stats.  733),  United 
States  courts  had  no  jarisdiction  to  panish  ofifenses  com- 
nutted  in  the  Indian  country  west  of  Arkansas.  (U.  S. 
V.  Starr,  Hemp.  469;  U.  S.  v.  Joy,  Hemp.  582.)  Special 
le^slation  waa  necessary  to  invejt  jurisdiction.  (U.  S.  v. 
Aider ty.  Hemp.  449;  U.  S.  v.  Tawanga-ca,  Hemp.  304. ) 
The  jurisdiction  of  tb.o  United  States  district  court  for  the 
western  district  of  Arkansas  over  ofTeuses  is  not  affected 
h/  the  Act  of  March  1,  1889,  creating  a  United  States 
court  in  the  Indian  Territory.  (Re  Mills,  135  U.  S.  263.) 
The  cxclusivo  jurisdiction  given  to  the  latter  court  does 
jiot  include  penitentiary  offenses,  or  offenses  puuisbable 
by  imprisonment  longer  than  one  year  in  the  penitentiary. 
(Id.)  The  "Cherokeo  Outlet"  is  within  that  portion  of 
the  Indi  m  Territory  placed  within  the  jurisdiction  of  the 
United  Ktatea  District  Court  of  Kanias  by  the  act  of  18  i3 
(22  Stats.  U.  S,  400),  and  juris'iiction  of  a-  murder  com- 
mitted there  is  in  that  court,  and  not  in  the  district  court 
for  the  western  district  of  Arkan-=fas.  (United  St  \tesi  v. 
Soule,  30  Fed.  Rep.  918.  See  United  States  v.  Rogers, 
DlBfc  Ct.  Ark.  23  Fed.  Rep.  658.)  Bv  the  act  of  18S9, 
the  court  estabhshed  for  the  Indian  Territory  was  given 
exclusive  oriirinal  jurisdiction  over  all  offenses  asrainst  the 
I.IW8  of  tha  United  States  committed  within  the  Imlian 
T^ritor/  03  delinod  b/ that  act,  not  punishscble  by  deata 
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or  by  imprisonment  by  hard  labor.  Exclasive  original 
jurisdiction  was  given  by  the  act  of  1889  to  the  conrts  of 
the  United  States,  sitting  at  Paris,  Texas,  of  all  such 
o^enses  committed  within  the  portion  of  the  Indian  Ter- 
ritory annexed  to  the  eastern  district  of  that  State,  of 
which  jurisdiction  wa4  not  given  to  the  court  established 
in  and  fur  the  Indian  Territory.  (Cook  v.  United  States, 
138  U.  S.  157.) 

Jurisdiction  of  courts  srsxxerally. — ^The  United 
States  circuit  and  district  courts  for  the  northern  district 
of  Texas,  the  western  district  of  Arkansas,  and  the  dis- 
trict of  Kansas,  and  such  other  courts  as  may  be  authorized, 
shill  have  concurreat  jurisdiction  overall  controversies 
arising  within  the  Indian  Territory,  between  the  Indian 
nations  or  tribes  and  the  Southern  Kansas  R.  Co.,  with- 
out distinction  as  to  citizenship  of  the  parties.  (23  U.  S. 
Stats.  73;  Cherokee  Nation  v.  Southern  Kansas  R.  Co., 
135  U.  S.  641.) 

Concurrent  jurisdiction,  Indian  Territory. — 
The  United  States  circuit  and  district  courts 
for  the  northern  district  of  Texas,  the  west 
ern  district  of  Arkansas,  the  district  of  Kansas, 
and  such  other  courts  as  may  be  authorized  hy 
Congress,  shall  have,  without  reference  to  the 
amount  in  controversy,  concurrent  jurisdiction  over 
all  controversies  arising  between  said  Gulf,  Colorado 
and  Santa  Fe  Railway  Company  and  the  nations 
and  tribes  through  whose  territory  said  railway 
shall  be  constructed  (23  XJ.  S.  Stats.  72.)  Said 
courts  shall  have  like  jurisdiction  without  reference 
to  the  amount  in  controversy  over  all  controversies 
arising  between  the  inhabitants  of  said  nations  or 
tribes  and  said  railway  company;  and  the  civil  ju* 
risdiction  of  said  courts  is  hereby  extended  within 
the  limits  of  said  Indian  Territory  without  distinc- 
tion as  to  citizenship  cf  the  parties  so  far  as  m&j 
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be  necessaiy  to  carry  out  the  provisions  of  this  act. 
(23  U.  S.  Stats.  72.) 

Division  OP  Eastern  District. — ^The  counties 
of  Lamar,  Fannin^  Red  River  and  Delta,  and  all 
that  pait  of  the  Indian  Territory  attached  to  the 
said  eastern  judicial  district  by  the  provisions  of 
this  act,  shall  constitute  a  division  of  the  eastern 
judicial  district.     (26  XJ.  S.  Stats.  786,  sec  18.) 

Western  district. — ^From  and  after  the  passage 
of  this  act,  the  territory  embraced  in  the  following 
named  counties,  as  now  constituted,  shall  compose 
the  westemjudicial  district  of  said  State,  namely: 
Calhoun,  Victoria,  Goliad,  Refugio,  Bee,  San  Pa- 
tricio, Nueces,  Cameron,  Hidalgo,  Starr,  Zapata, 
Duval,  Encinal,  Webb,  La  Salle,  McMullen,  Live 
Oak,  De  Witt,  Lavaca,  Gonzales,  Wilson,  Karnes, 
Atascosa,  Frio,  Dimmit,  Zavala,  Maverick,  Kinney, 
Uvalde,  Medina,  Bexar,  Guadalupe,  Caldwell, 
Fayette,  Washington,  Lee,  Burleson,  Milan,  Will- 
iamson, Bastrop,  Travis,  Hays,  Comal,  Kendal, 
Blanco,  Burnett,  Llano,  Gillespie,  Kerr,  Bandera, 
Edwards,  Kimball,  Mason,  Menard,  El  Paso,  Pre- 
sidio, Tom  Green,  Crockett,  Pecos,  Concho,  Mc- 
Culloch,  San  Saba,  Lampasas  and  Aransas.^  (20 
U.  S.  Stats.  318.) 

1    Araoaas  was  added  by  21  IT.  8.  Stats,  198. 

Virginia. — ^The  State  of  Virginia  is  di^dded  into 
two  districts,  which  shall  be  called  the  eastern  and 
western  districts  of  Virginia.  The  western  district 
includes  the  counties  of  Albemarle,  Alleghany, 
Amherst,  Appomattox,  Augusta,  Bath,  Bedford, 
Bland,  Botetourt,  Buchanan,  Buckingham,  Camp- 
bell, Carroll,  Charlotte,  Clarke,  Craig,  Cumberland, 
Floyd,  Franklin,  Frederick,  Fluvanna,  Giles,  Gray- 
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son,  Greene,  Halifax,  Henry,  Highlan'!,  Lee,  Madi- 
son, Montgomery,  Nelson,  Patrick,  Page,  Pulaski^ 
Pittsylvania,  Kappahannock,  Roanoke,  Rockbridge, 
Rockingham,  Russell,  Scotfc,  Smyth,  S/ienandoah, 
Tazewell,  Washington,  Wise,  Wythe  and  Warren. 
The  eastern  district  includes  the  residue  <  f  said 
State.     (Rev.  Stats,  sec.  549.) 

INDIA.N  NATIONS  ATTACHED.  — ^The  Chickasaw  na- 
tion and  portions  of  the  Choctaw  nation  within 
the  following  boundaries,  to  wit:  Beginning  at 
Rt^d  River  on  the  southeast  corner  of  the  Choctaw 
natiou;  thence  north  with  the  boundary  line  be- 
tween the  said  Choctaw  nation  and  the  State  of 
Arkansas  to  a  point  where  Big  creek,  a  tributary 
of  the  Black  Fork  of  the  Kimishi  river,  crosses 
the  said  boundary  line,  thence  westerly  with  Big 
creek  aad  the  said  Black  Fork  to  the  junction  <>f 
the  said  Black  Fork  with  Buffalo  creek;  thence 
northwesterly  with  said  Buffalo  creek  to  a  joint 
where  the  same  is  crossed  by  the  oM  militf^ry  road 
from  Fort  Smith,  Arkansas,  t«)  Boggy  Depot,  in 
the  Choctaw  nation;  thence  southwesterly  with  the 
said  road  to  where  the  same  crosses  Perry villo 
creek;  thence  northwesterly  up  said  creek  to  where 
the  same  is  crossed  by  the  Missouri,  Kansas,  and 
Texas  railway  tiuck;  thence  northerly  up  the  center 
of  the  main  track  of  the  said  road  to  the  South 
Canadian  river;  thence  up  the  center  of  the  main 
channel  of  the  said  river  to  the  western  boundary 
line  of  the  Chickasaw  nation,  the  same  being 
the  north  wrest  corner  of  the  said  nation;  thence 
south  to  the  boundary  line  between  the  said  nation 
and  tha  reservation  of  the  Wichita  Indians;  thence 
continuing?  south  with  the  boundarv  line  between 
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tlie  said  Chickasaw  nation  and  the  refiervations  of 
the  Kiowa,  Comanche,  and  Apache  Iudi«n3to  Hed 
river;  thence  down  said  river  to  the  place  of  be- 
ginning; and  all  that  portion  of  the  Indian  Terri- 
tory net  annexed  to  the  district  of  Kansas  by  the 
act  approved  January  6th,  1883,  and  not  set  apart 
and  occupied  by  the  five  civilized  tribrs,  shall,  f  lom 
an<l  after  the  passage  of  this  act,  be  annexed  to 
aid  constitute  a  part  of  the  eastern,  judicial  dis- 
trict of  the  state  of  Tiexas,  for  judicial  purposes. 
(22  U.  S.  Stats.  400;  25  U.  S.  Stats.  786,  sec.  17.) 

The  public  land  strip,  west  of  the  one  hundredth  merid- 
ian, bounded  on  the  south  by  Texas,  on  the  West  by  ^ew 
Mexico,  and  on  the  north  by  Colorado  and  Kans'^s,  was 
anuexed  by  the  act  of  1889  to  the  eastern  distr'ct  of  Texas 
for  such  judicial  purposes  as  by  that  act  appertained  1  o  t!ie 
court  held  at  Paris  in  that  district.  (Cook  v.  United 
States,  138  U.  S.  157.) 

Washington. — Division  of  district. — For  the 
purpose  of  holding  terms  of  the  district  court,  said 
district  shall  be  divided  into  four  divisions,  to  be 
known  as  the  eastern,  southern,  northern  and  west- 
em  divisions.     (26  TJ.  S.  Stats.  45.) 

Eastern  division. — ^The  counties  of  Spokane, 
Stevens,  Okanogan,  Douglas,  Lincoln,  Adams  and 
Kittitas,  including  any  and  all  Indian  reservations 
in  one  or  more  of  said  counties,  shall  constitute  tliO 
eastern  division,  the  court  for  which  shall  be  held 
at  the  city  of  Spokane  Falls.     (26  XJ.  S.  Stats.  45.) 

Southern  division. — The  counties  of  Whitman, 
Asotin,  Garfield,  Columbia,  Walla- Walla,  Franklin, 
Yakima,  and  Klickitat,  including  any  and  all  In- 
dian reservations  in  one  or  more  of  said  counties, 
shall  constitute  the  southern  division,  the  court 

Pkd.  Pboc— 8. 
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for  which  shall  be  held  at  the  city  of  Walla  Walla. 
(26  TT.  S.  Stats.  45.) 

Northern  division. — The  counties  of  Whatcom, 
Skagit,  San  Juan  Island,  Snohomish,  Clallam, 
Jefferson,  Kitsap,  and  King,  including  any  and  all 
Indian  reservations  in  one  or  more  of  said  counties, 
shall  constitute  the  northern  division,  the  court  for 
which  shall  be  held  at  the  city  of  Seattle.  (26  U. 
S.  Stats.  45.) 

Western  division. — ^The  counties  of  Pierce, 
Mason,  Thurston,  Chehalis,  Pacific,  Lewis,  Wah- 
kiakum, Cowlitz,  Clarke,  and  Skamania,  including 
any  and  all  Indian  reservations  in  one  or  more  of 
said  counties,  shall  constitute  the  western  district, 
the  court  for  which  shall  be  held  at  the  city  of  Ta- 
coma.     (26  U.  S.  Stats.  45.) 

Wisconsin. — The  State  of  Wisconsin  is  divided 
into  two  districts,  which  shall  be  called  the  eastern 
and  western  districts  of  Wisconsin.  The  western 
district  includes  the  counties  of  Bock,  Jefferson, 
Dane,  Green,  Grant,  Columbia,  Iowa,  La  Fayette, 
Sauk,  Richland,  Crawford,  Vernon,  La  Crosse, 
Monroe,  Adams,  Juneau,  Buffalo,  Chippewa,  Dunn, 
Clark,  Jackson,  Eau  Claire,  Pepin,  Marathon, 
Wood,  Pierce,  Polk,  Portage,  Saint  Croix,  Trem- 
pealeau, Douglas,  Barron,  Burnett,  Ashland,  and 
Bayfield.  The  eastern  district  includes  the  residue 
of  said  State.     (Rev.  Stats,  sec.  550.) 

§  17.  EITect  ot  alteration  ot  Judicial 
district  on  pending^  actions  and  proceed* 
ing^s. — Transfer  of  causes. 

Alabama. — All  civil  suits  and  proceedings  now- 
pending  in   the  circuit  or   district  courts  in  said 
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State  shull  not  be  affected  by  this  act.  (Approved 
May  2,  1884.     23  U.  S.  Stats.  18.) 

Arkansas. — ^All  actions  or  proceedings  now 
pending  against  parties  residing  in  either  of  said 
counties  in  the  coiii-t  for  the  said  western  district 
may,  on  the  application  of  either  party,  be  trans- 
ferred to  the  court  for  the  eastern  diiscrict  at  Little 
Bock;  and  in  case  of  such  transfer,  all  papers  and 
files  therein,  with  copies  of  all  record  entries,  shall 
be  transferred  to  the  office  of  the  clerk  of  feuch 
court;  and  the  same  shall  proceed  in  all  respects  as 
though  originally  commenced  in  said  court  at  Little 
Rock.     (24  U.  S.  Stats.  83.) 

California. — All  suits  and  other  f)roceedings  of 
every  kind  and  nature  now  pending  in  tlie  circuit 
or  district  court  of  the  United  States  for  the  dis- 
trict of  California  shall  be  tried  and  disposed  of  in 
the  circuit  and  district  courts,  respectively,  for  said 
northern  district  of  California,  as  the  same  would 
have  been  if  this  act  had  not  bee^  passed,  and  for 
that  purpose,  jurisdiction  is  reserved  to  said  courts 
iii  the  said  northern  district  of  California.  ('24  XJ. 
S.  Stats.  308-)  Upon  application  of  any  party  to 
any  suit  or  proceeding  now  pending  in  the  present 
circuit  or  district  court  of  the  present  disti  ict  of 
California,  which  would  have  been  commenced  in 
the  proper  court  for  the  southerly  district  of  Cali- 
ifomia  if  this  act  had  been  in  force  at  the  time  of 
the  commencement  thereof,  the  proper  court  bhall 
order  that  the  same  be  removed  for  further  pro- 
ceedings to  the  proper  court  for  said  soutLern  dis- 
trict, at  the  cost  of  the  party  applying  for  such  re- 
Bioval;  and  thereupon  the  clerk  shall  transmit  cer- 
tified copies  of  all  tlie  papers,  and  of  all  orders  and 
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reconis  made  therein,  to  the  clerk  of  the  court  to 
which  such  suit  or  proceedings  shall  be  removed,  and 
all  other  proceedings  shall  be  had  in  said  court  to 
which  the  same  shall  be  removed  as  if  said  suit  or 
proceed  ng  had  originally  been  commenced  therein. 
(24  U.  8.  Stats.  308.) 

Colorado. — Actions,  suits  and  proceedings  pend- 
ing and  undetermined  in  the  district  court  for 
the  southern  and  western  divisions,  as  declared 
by  said  act,  of  which  a  circuit  coui-t  has  jurisdiction 
exclusive  of  the  district  court,  may  be  c*^rtifiei 
into  the  circuit  court  sitting  at  the  same  place,  for 
further  proceedings  therein  and  for  final  hearing 
or  trial  thereof.     (21  U.  S.  Stats.  76.) 

Georgia. — CiTil  actions  or  proceedings  now 
pending  at  SavannRh  in  said  southern  district, 
which  would  under  this  act  be  brought  in  the  west- 
em  division  of  said  district,  may  be  transferred,  by 
the  consent  of  all  the  parties,  to  said  western  divis- 
ion; and  in  case* of  such  transfer,  all  pipers  and 
files  therein,  with  copies  of  all  journal  ent.  ie^,  shall 
be  transferred  to  the  deputy  clork^s  office  at  Maoon, 
and  the  same  shall  be  proceeded  with  in  uH  respects 
as  though  it  was' originally  commenced  in  the  west- 
em  division.  (21  XJ.  S.  Stats.  63.)  Civil  actions 
or  proceedings  now  pending  at  Atlanta,  in  the 
northern  district,  in  which  parties  resiiling  in  the 
counties  by  this  act  transferred  to  the  southern 
district  are  interested,  may  be  transferred,  by  the 
'  consent  of  all  the  parties,  to  the  proper  coui-ts  iri 
the  northeastern  division  of  the  southf»m  district 
as  herein  provided.  (25  U.  S.  Stats.  671.) 
All  ci^il  actions  or  proceedings  now  pending  either 
at  Macon  or  Savanuah,  in  saii  touthern  district^ 
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in  which  the  parties  residing  in  the  counties  by 
this  act  assigned  to  said  northeastern  division  are 
interested,  may   bo  transferred,  by  the  consent  of 
all  parties,  to  the  proper  court  in  saivl  northeast- 
ern division.    (25  U.  S.  Stats.  671.)     And  in  case 
of  such  transfer,  all  papei'S  and   files  therein,  with 
copies  of  all  journal  entries,  shall  bo  transferred  to 
the  clerk's  olnce   of  the  court  to  which  they  are 
transferred,  and  the  same  shall  be  proceeded  with 
in  a!l  respects  as  though   the  case  were  originally 
brought  t.ierein;  but,  without   such  consent,  such 
actions  or  proceedings  shall  bo  continued  an  I  car- 
ried on  as  if  the  act  had  nob  boon  passed.    (25  U. 
S.  Stats.  671,)    No  suit  O'*  prosecution  n  )W  pending 
against  a  citizen  or  citizens   residing  in  cither  of 
said    counties,    constituting   the    division    hei'eby 
created — western  division — in  either  of  said  courts, 
at  any  other  place,  under  the  provisions  of  exist- 
ing laws,  shall  be  affected  by  this  act,  but  the  same 
shall  be  prosecuted  and  determined  as  tliough  this 
act  had  not  been  passed.     (26  U.  S.  Stats.  1110.) 
Illinois. — All  causes  and  prcceedings   in  law, 
equity,  admiralty,  or  bankruptcy  now  pending  in  the 
circuit  or  district  court  of  the  northern  district  of 
Illinois,  where  all  the  defendants  (or  the  plaintiCs, 
when  the  jurisdiction  is  derived  from  the  reudence 
of  the  p'aintiff  c  r  complainants  within  the  district) 
shall  reside  in  the  southern  division  of  said  district, 
sh.di  be  t  -ansferred  to  the  court  of  such  division, 
said  transfer  to  be  made  in  vacation  or  in  term- 
time;  if  m  )de  in  vacation,  only  on  the  afi^davit  that 
a'l  the  said  parties,  plaintiff  or  defendant,   as  the 
case  may  b^,  are  residents  of  said  southern  divi  ion, 
iiud  ten  days'  notice  of  the  purpose  and  time  of  the 
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hearing  of  said  motion;  but  if  made  in  term-time, 
then  on  motion  and  affidavit  only.  (24  TJ.  S. 
Stats.  442.)  All  civil  causes  now  pending  in  the 
United  States  circuit  or  district  court  for  the  south- 
ern district  of  Illinois,  against  parties  residing  ia 
that  portion  of  said  district  by  this  act  annexed  to 
an<l  incorporated  in  the  said  northern  district,  may 
remain  and  be  finally  disposed  of,  respectively,  in 
the  court  in  which  they  are  now  pending,  unless 
the  defendants  therein  shall  desire  to  have  the  same 
transferred  to  the  appropriate  division  of  said  court 
in  the  district  in  which  they  reside,  as  provided  by 
this  act;  in  which  last  event  such  transfer  shall  be 
appMed  for  and  made  to  the  court  for  the  division 
of  the  residence  of  ^uch  defendant  in  said  northern 
district,  or  to  the  court  of  the  southern  district,  as 
the  case  may  be,  in  the  manner  p-bove  provided  in 
the  seventh  section  hereof  for  the  transfer  of  ))end- 
ing  causes  from  the  court  of  the  northern  division 
of  said  northern  district  to  that  of  the  southern 
division  thereof,  mutatis  mutandis,  (24  U.  S. 
Stats.  442.)  When  a  cause  shall  be  transferred  as 
above  provided  by  the  seventh  and  eighth  sections 
hereof,  either  from  the  northern  division  of  said 
northern  district  to  the  southern  division  thereof, 
or  from  the  southern  district  of  Illinois  to  the 
southern  division  of  said  northern  district,  it  shall 
be  the  duty  of  the  clerk  of  the  court  from  which, 
the  transfer  is  made  to  carefully  transmit  to  the 
clerk  of  the  c  )urt  to  which  the  tiuns^er  is  made 
the  entire  filf^s  of  papers  in  the  cause,  and  all  docu- 
ment \  and  def)osits  in  his  court  pertaining  thereto, 
togftlier  with  a  certified  transcrij)t  of  the  record  of 
all  orders,  interlocutory  decrees,  or  otaei'  entries  in 
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said  cause;  and  he  shall  also  certify,  under  the  seal 
of  the  court,  that  the  papers  are  all  which  are  ou 
file  in  said  court  belonging  to  said  cause;  for  the 
performance  of  which  duties  said  clerk  so  trans- 
mitting and  certifying  shall  receive  the  same  fees 
B3  are  now  allowed  by  law  for  similar  servicer,  to 
be  taxed  in  the  bill  of  costs  and  rogularly  collected 
with  the  other  costs  in  the  cause;  and  such  tran- 
script, when  so  certified  and  received,  shall  hence- 
forth constitute  a  part  of  the  record  of  the  cause  in 
the  coui-t  to  which  the  transfer  shall  be  made.  (24 
U.  S.  Stats.  442.) 

Iowa. — All  causes  now  pending  in  the  courts 
held  in  .the  respective  divisions  of  the  State  of 
Iowa  shall  be  continued  in  the  corresponding  divis- 
ions of  the  northern  or  southern  districts  with 
the  same  force  and  effect  as  though  originally  com- 
menced therein.  That  all  prosecutions  for  crimes 
or  offenses  liereafter  committed  in  either  of  said 
districts  shall  be  cognizable  within  such  district ; 
and  all  prosecutions  for  crimes  or  offenses  heieto- 
fore  committed  in  the  district  of  Iowa  shall  be 
commenced  and  proceeded  with  as  if  this  act  had 
not  been  passed.     (22  XJ.  S.  Stats.  172.) 

Kansas. — All  civil  suits  and  proceedings  now 
pending  in  the  circuit  or  district  court  of  suid  dis- 
trict of  Kan^^as,  and  which  would,  if  instituted 
after  the  passage  of  this  act,  be  required  to  bo 
brought  in  the  second  division  of  said  district,  may 
be  transferred,  by  consent  of  all  the  parties,  to  said 
second  division  of  said  district,  and  there  d  sposed 
of  in  the  same  manner  and  with  like  effect  as  if 
the  same  had  been  there  instituted  ;  and  all  jnoc- 
ess,  writs  a^d  recognizances  relating  to  such  buits 
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and  proceedings  so  transferred  shall  be  considered 
as  belonging  to  the  term  of  the  court  in  the  second 
division  of  said  district,  in  the  same  manner  and 
with  like  effect  as  if  they  had  been  issued  or  taken 
in  reference  thereto  originally.  (26  U.  S.  Stats. 
129.) 

Kentucky. — This  act  shall  not  affect  the  juris- 
diction, power  and  authority  of  the  court  as  to  ac- 
tions, prosecutions  and  proceedings  already  begun 
and  pending  in  said  district^  but  the  same  will  pro- 
ceed as  though  this  act  had  nob  been  passed,  except 
that  the  court  shall  have  power,  which  it  may  ex- 
ercise at  discretion,  to  transfer  to  the  court  in  said 
division  such  of  pending  actions,  prosecutions  and 
proceedings  as  might  properly  be  begun  therein 
under  the  provisions  of  this  act.  (25  U.  S.  Stats. 
389.) 

Louisiana. — ^All  civil  suits  in  law  or  equity 
which  have  arisen  in  the  parishes  composing  said 
western  district,  or  against  i>erson3  residing  therein, 
or  concerning  lands  situated  therein,  and  now  pend- 
ing, together  with  all  process,  writs,  recognizances^ 
and  records  belonging  thereto,  shall,  with  the  con- 
sent of  all  the  parties,  be  transferred  to  said  western 
district.  (21  U.  S.  Stats.  607.)  And  it  shall  be 
the  duty  of  the  clerks  of  the  district  and  circuit 
couits  of  the  United  States  in  New  Orleans,  when- 
ever the  courts  shall  so  order,  to  transmit,  by  some 
safe  conveyance,  or  to  deliver  to  the  clerks  of  the 
courts  in  the  western  district,  or  their  order,  tlie 
original  papers  in  all  such  cases  as  properly  belong 
to  the  court  in  the  western  district  by  the  pro- 
visions of  this  act,  together  with  a  transcript  of 
the  pi-oceedings  had  therein     (2 1  XJ.  S.  Stats.  507.) 
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jMichigan. — ^This  act  shall  not  affect  or  in  anj 
wise  interfere  with  causes  of  action  now  pending 
in  the  circuit  or  distiict  courts  for  the  eastern  dio- 
trictof  Michigan,  but  the  same  may  be  procaede.l 
with  in  the  same  manner  as  though  this  act  had 
not  been  passed ;  provided,  howtver,  that  upon 
cause  shown,  the  circuit  and  d'strict  courts  for  the 
eastern  district  may  transfer  civil  causes  arising  in 
that  portion  of  said  district  detached  therefrom  by 
this  act  to  the  circuit  and  district  courts  for  the 
northern  division  of  the  western  district  of  Michi- 
gan, provided  for  in  this  act.  (20  XJ.  S.  Stats. 
175.) 

Mississippi. — ^All  causes  and  proceedings  in 
law,  equity,  or  bankruptcy,  now  pending  in  the 
diitrict  court  of  the  northern  district  of  Missis- 
sippi, where  all  the  defendants  (or  the  plaintiffs, 
where  the  jurisdiction  is  derived  from  the  residence 
of  the  plaintiffs  within  the  district)  shall  reside  in 
the  eastern  division  of  said  district,  shall  be  trans- 
ferred to  the  court  of  such  eastern  division  of  said 
northern  district,  said  transfer  to  be  made  in  vaca- 
tion or  in  term-time;  if  made  in  vacation,  only  on 
an  affidavit  of  all  the  parties  defendant  that  they 
are  resident  in  said  eastern  division,  and  on  ten 
days'  notice  of  the  purpose  and  time  of  hearing  of 
said  motion;  but  if  made  in  term-time,  then  on 
motion  and  affidavit  only.  (22  U.  S.  Stats.  101, 
sec,  6),  All  civil  causes  now  pending  in  the 
United  States  court  for  the  southern  district  of 
Mississippi  against  parties  residing  in  that  part  of 
the  territory  of  said  southern  district  by  this  act 
annexed  to  and  incorporated  in  the  aforesaid  north- 
ern judicial  district,  and  that  all  civil  causes  now 
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pemling  in  t^o  Unite' 1  States  court  for  tlio  nortli- 
ern  dUtrict  of  Mississij)pi  against  partios  residing 
in  that  part  of  the  territory  of  said  northern  dis- 
trict by  this  act  annexed  to  and  incorporated  in 
the  aforesaid  southern  judicial  district,  may  remain 
and  be  finally  disposed  of,  respectively,  in  the 
courts  in  which  they  are  now  pending,  unless  the 
defendants  therein  shall  desire  to  have  the  same 
transferred  to  the  appropriate  courts  in  the  dis- 
trict in  which  they  reside,  as  provided  by  this  act; 
in  which  last  event  such  transfer  shall  be  applied 
for  and  made  to  the  court  for  the  division  of  the 
residence  of  such  defendant  in  said  northern  dis- 
trict, or  to  the  court  of  the  said  southern  district, 
as  the  case  may  be,  in  the  manner  above  provided 
in  the  sixth  section  hereof  for  the  transfer  of  pend- 
ing causes  from  the  court  of  the  western  division 
of  said  northern  district  to  that  of  the  eactern 
division  thereof,  miUatia  mutandis,  (J2  TJ.  S. 
Stats.  101,  sec.  8.) 

Duty  op  clerk  on  transfer. — ^When  a  cause 
shall  be  transferred,  as  above  provided  by  the 
sixth  and  eight  sections  hereof,  either  from  the 
western  division  of  said  northern  district  to  the 
eastern  division  thereof,  or  from  the  southern  dis- 
trict of  Mississippi  to  the  appropriate  division  of 
said  northern  district,  it  shall  be  the  dutv  of  the 
clerk  of  the  court  from  which  the  transfer  is  made 
to  carefully  transmit  to  the  clerk  of  the  court  to 
which  the  transfer  is  made  the  entire  file  of  papers 
of  the  cause,  and  all  documents  and  deposits  in  his 
court  pertaining  thereto,  together  with  the  certified 
transcript  of  the  lecoid  of  all  orders,  interlocutory 
decrees,  or  other  entries  in  said  cause;  and  he  shall 
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also  certify,  under  seal  of  the  court,  that  the  papers 
sent  are  all  which  are  on  file  in  said  court  belonging 
to  the  cause;  for  the  performance  of  which  duties 
paid  clerk  s  >  transmitting  and  certifying  shall  re- 
ceive the  same  fees  aa  are  now  allowed  by  law  for 
similar  services,  to  be  taxed  in  the  bill  of  costs  and 
regularly  collected  with  the  other  costs  of  the  cause; 
and  such  transcript,  when  so  certified  and  received, 
shall  thenceforth  constitute  a  part  of  the  record  of 
the  cause  in  the  court  to  which  the  transfer  shall 
be  made.  (22  U.  S.  Stats.  101,  sec.  9.)  It  shall 
be  the  duty  of  the  clerks  of  the  courts  now  held  at 
Jackson,  on  demand  of  either  party  to  any  suit 
now  pending  in  either  of  said  courts,  and  properly 
belonging  to  the  court  at  Vicksburg,  to  make  out 
and  certify  a  copy  of  the  record  and  proceedings  in 
such  suit,  and  to  transmit  the  same  to  the  deputy 
clerk  of  the  proper  court  at  Vicksburg,  who  shall 
enter  said  cause  on  his  docket,  and  the  same  shall 
be  proceeded  with  as  if  it  had  been  originally 
brought  in  said  court.  The  fees  for  such  transcript 
shall  be  ])aid  by  the  party  applying  for  the  same. 
(24  U.  S.  Stats.  430,  sec.  3.)  It  shall  be  the  duty  of 
the  clerks  of  the  courts  now  held  at  Jackson,  on  de- 
mand of  either  party  to  any  suit  now  pending  in 
either  of  said  courts,  and  properly  belongiug  to  the 
court  at  Mississippi  City,  to  make  out  and  certify 
a  copy  of  the  record  and  proceedings  in  such  suit, 
and  to  transmit  the  same  to  the  deputy  clerk  of  the 
proper  court  at  Mississippi  City,  who  shall  enter 
said  cause  on  his  docket,  and  the  same  shall  be  pro- 
cei'ded  with  as  if  it  had  been  originally  brought  in 
said  court  The  fees  for  such  transcript  shall  be 
paid  by  the  party  applying  f  jr  the  same.  (25  U. 
S.  Stats.  78,  sec.  3.) 
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Missouri. — ^When  a  cause  shall  be  ordered  to 
bo  transferred,  as  above  provided,  to  a  court  in  any 
other  division,  it  shall  be  the  duty  of  the  clerk  of 
the  court  from  which  the  tmnsfer  is  made  to  care- 
fully transmit  to  the  clerk  of  the  court  to  which 
the  transfer  is  made  tlie  entire  file  of  papers  of  the 
cause,  and  all  documents  and  deposits  in  his  court 
pertaining  thereto,  together  with  a  certified  trun- 
Bcript  of  the  record  of  all  orders,  interlocutory  de- 
crees, or  other  entries  in  the  cause;  and  he  shall 
also  certify,  under  seal  of  the  court,  that  the  papers 
sent  are  all  which  are  on  file  in  said  court  belong- 
ing to  the  cause,  for  the  performance  of  which  d  u- 
ties  said  clerk  so  transmitting  and  certifying  shall 
receive  the  same  fees  as  now  allowed  by  law  for 
similar  sci-viccs,  to  Ve  taxed  in  the  bill  of  costs  and 
regularly  collected  with  the  other  costs  of  the 
cause;  and  such  transcript,  when  so  certified  and 
received,  shall  thenceforth  constitute  a  patt  of  tho 
record  of  the  cause  in  the  court  to  which  the 
transfer  shall  be  made.  (24  U.  S.  Stats.  424.) 
Any  cause  may,  by  the  written  consent  of  both 
parties  or  their  attorneys  of  record,  be  transferred 
to  the  court  of  either  division  or  district,  without 
regard  to  the  residence  of  the  defendants,  and 
whether  such  cause  be  now  pending  or  be  insti- 
tuted hereafter.  (24  TJ.  S.  Stats.  424.)  All 
civil  and  criminal  causes  or  proceedings  pend- 
ing in  the  eastern  district  of  Missouri  which 
originated  in  said  county  of  Audrain  shall  remain 
within  the  jurisdiction  of  the  "United  States  court 
for  said  eastern  district  for  final  disposition.  (25  XJ. 
S.  Stats.  153.)  All  civil  causes  and  proceedings  in  law, 
equity  or  bankruptcy  now  pending  in  any  district 
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or  circnit  court  of  the  United  States  in  the  State 
ot*  Missouri,  where  all  the  defendants  (or  plaintiffs, 
where  the  jurisdiction  is  derived  from  the  residence 
of  the  plaintiffs)  shall  reside  in  either  of  the  divis- 
ions in  which  courts  are  hereby  established,  may, 
in  the  discretion  of  the  court,  be  transferred  to  the 
court  of  the  division  in  which  the  defendants  (or 
plaintiffs,  where  the  jurisdiction  is  derived  from 
their  residence)  reside,  and  the  transfer  m«y  be 
made  in  vacation  or  in  term-time.  If  made  in 
Vacation,  an  affidavit  of  all  the  parties  defendant 
that  they  are  resident  in  said  division  shall  be  filed, 
and  ten  days'  notice  of  the  purpose  and  time  of 
hearing  of  said  motion  shall  be  given  the  opposite 
party  or  his  attorney  of  record ;  but  if  made  in 
term-time,  then  on  motion  and  affidavit  only.  And 
the  said  circuit  and  district  courts  for  said  divisions 
shall  have  the  same  powers  and  jurisdiction,  with 
the  same  right  to  parties  to  prosecute  appeals  and 
writs  of  error  thereupon,  as  now  pertain  to  the 
district  and  circuit  courts  for  said  eastern  and 
western  judicial  districts.  (24  U.  S.  Stats.  424,  sec. 
6.)  All  civil  and  criminal  causes  or  proceedings 
pending  in  the  courts  of  the  United  States  for  the 
northern  division  of  the  eastern  district  of  Missouri 
which  originated  in  said  county  of  Audrain  shall 
remain  within  the  jurisdiction  of  said  courts  for 
that  division  until  finally  disposed  of,  and  all  offenses 
committed  in  said  county  against  the  laws  of  the 
United  States  before  the  passage  of  this  act  shall 
also  be  cognizable  in  the  United  States  courts  for 
the  northern  division  of  said  eastern  district  until 
final  dis(K)sition  of  the  same.  (25  U.  S.  Stats. 
153,   sec.    2,   as  amended  25   U.  S.  Stats.    4Q8.) 

1.        F«D.  Proo.— 9, 
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All  civil  suits  and  proceedings  now  pending  in  the 
circuit  or  district  court  of  said  western  district 
of  Missouri,  and  which  would,  if  instituted  after 
the  passage  of  this  act,  be  required  to  be  brought 
in  tue  western  division  of  said  district,  may  be 
t  ansf erred,  hy  consent  of  all  the  parties,  to  said 
wi^stern  division  of  said  district,  and  there  dis- 
posed of  in  the  same  manner  an<l  with  like  effect 
as  if  the  same  had  been  there  instituted;  and  all 
process,  writs,  and  recognizances  relating  to  such 
suits  and  proceedings  so  transferred  shall  be  con- 
sidered as  belonging  to  the  term  of  the  coui*t  in 
the  western  division  of  said  district,  in  the  same 
manner  and  with  like  effect  as  if  they  had  been 
issued  or  taken  in  reference  thereto  originally. 
(Approved  January  21,  1879.  See  Rev,  Stats, 
sees.  572,  624,  658;  20  U.  S.  Stats.  2C3.)  A'l 
civil  causes  now  pending  in  any  of  the  courts  in 
said  eastern  or  western  district,  or  any  division 
thereof,  against  parties  residing  in  some  other  divis- 
ion hereby  created,  may  remain  and  be  finally 
disposed  of  in  the  court  in  which  they  are  now 
pending,  respectively,  unless  the  defendants  therein 
^h:ill  desire  to  have  the  same  transferred  to  the  ap- 
p.opriate  court  of  the  division  in  which  they  reside, 
in  which  last  event  such  transfer  shall  be  applied 
for  to  the  court  of  the  division  in  which  the  cause 
is  pending.     (24  U.  S.  Stats.  424.) 

Ohio. — Actions  or  proceedings  now  pending  at 
Cleveland,  in  said  district,  which  would  uuder  this 
act  be  brought  in  the  western  division  of  said  dis- 
trict, may  be  transferred,  by  consent  of  all  the  par- 
ties, to  said  western  division;  and  in  case  of  such 
transfer,  all  papers  and  files  therein,  with  copies  of 
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all  journal  entries,  shall  be  transferred  to  the  dep- 
uty clerk's  office  at  Toledo;  and  the  same  shall  be 
proceeded  with  in  all  respects  as  though  it  originally 
commenced  in  the  western  division.  (20  U.  S. 
Stats.  101.)  Actions  or  proceedings  now  pending 
at  Cincinnati,  in  said  district,  which  would  under 
this  act  be  brought  in  the  eastern  division  of  said 
district,  may  be  transferred,  by  the  consent  of  all 
the  parties,  to  said  eastern  division;  and  in  case  of 
such  transfer,  all  papers  and  files  therein,  with 
copies  of  all  journal  entries,  shall  be  transferred  to 
the  deputy  clerk's  office  at  Columbus,  and  the  same 
shall  be  proceeded  with  in  all  respects  as  though  it 
originally  commenced  in  the  eastern  division.  (21 
U.  S.  Stats.  63;  1  Sup.  508.)  All  civil  and  crimi- 
nal causes  or  proceedings  now  pending  in  the  north- 
era  district  of  Ohio,  which  originated  in  said  county 
of  Logan,  shall  remain  within  the  jurisdiction  of 
the  United  States  court  for  said  northern  judicial 
distiict  for  final  disposition.  (26  U.  S.  Stats.  799.) 
Tennessee. — ^All  cases  now  commenced  or  de- 
pending in  said  western  district,  affected  by  this 
act,  shall  be  heard,  tried,  and  determined  in  the 
same  manner  as  if  this  act  had  not  been  passed; 
and  the  prosecution  of  all  crimes  heretofore  com- 
mitted in  said  western  district  shall  be  prosecuted 
and  punished  in  the  same  manner  as  if  this  act  had 
not  been  passed.  (Approved  March  3,  1875.  See 
Rev.  Stats,  sec.  547.)  Actions  or  proceedings  now 
pending  at  Memphis  against  defendants  residing  in 
said  county  of  Hardeman  may,  on  the  application 
of  either  party,  be  transferred  to  the  court  at 
Jickson.  (22  TJ.  S.  Stats.  402.)  That  causes 
now  peuding  in  the  middle  district  of  Tenn&ssee 
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from  Fentress  county  shall  be  determined  where 
pending,  except  in  cases  where  both  parties  con- 
sent to  removal     (23  U.  S.  Stats.  280.) 

Texas. — Civil  actions  or  proceedings  now  pend- 
ing in  the  court  at  San  Antonio  against  parties 
residing  in  the  counties  of  El  Paso,  Pecos,  Presidio, 
Tom  Green  and  Crockett,  and  now  pending  in  the 
court  at  Graham  against  parties  residing  in  the 
counties  of  Andrews,  Gaines,  Yoakum,  Cockran, 
Bailey,   Parmer,   Castro,  Lamb,  Hockley,  Terry, 
Dawson,  Mat-tin,  Swisher,  Hale,  Lubbock,  Lynn, 
Floyd,  Crosby,  Garza,  Borden,  Howard,  Scurry  and 
Mitchell,  as  provided  in  the  act  to  which  tLis  is 
amendatory,  may,  on  the  application  of  either  party 
to  such  actions  or  proceedings,  be  transferred  to 
the  court  at  the  city  of  El  Paso.     (20  U.  S.  Stats. 
318,  as  amended  23  IT.  S.  Stats.  35.)     Actions  or 
proceedings  now  pending  at  Brownsville,  Austin, 
Galveston  and  Tyler,  which,  under  this  act,  would 
be  brought  in  some  other  district,  may,  on  applica- 
tion of  either  party,  be  transferred  to  the  proper 
court  of  said  district ;  and  in  case  of  such  transfer, 
all  papers  and  files  therein,  with  copies  of  all  jour- 
nal entries,  shall  be  transferred  to  the  office  of  the 
clerk  of  such  court,  and  the  same  shall  proceed  in 
all  respects  as  though  originally  commenced  in  said 
court.     (20  U.  S.  Stats.  318.) 

Pending  Causes. — Civil  actions  or  proceedings 
now  pending  against  parties  residing  in  either 
of  said  counties  in  the  courts  named  in  the  first 
and  second  sections  hereof,  as  provided  in  the 
act  to  which  this  is  an  amendment,  may,  on  the 
application  of  either  party,  be  transferred  to  the 
proper  court  of  said  district  under  this  act;  and  in 
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case  of  such  transfer,  all  papers  and  ^es  therein, 
with  copies  of  all  journal  entries,  shall  be  trans- 
ferred to  the  office  of  the  clerk  of  such  court ;  and 
the  same  shall  proceed  in  all  respects  as  though 
originally  commenced  in  said  court;  and  civil  actions 
or  proceedings  now  pending  in  the  circuit  courts  at 
Brownsville,  Austin,  Galveston  or  Tyler,  which 
under  this  act  would  be  cognizable  in  some  other 
district,  may,  on  the  application  of  either  party,  be 
transferred  to  the  proper  court  of  said  district,  and 
in  case  of  such  transfer,  all  papers  and  £les  therein, 
with  copies  of  all  journal  entries,  shall  be  trans- 
ferred to  the  office  of  the  clerk  of  such  court,  and 
the  same  shall  proceed  in  all  respects  as  though 
originally  commenced  in  said  couit.  (21  U.  S. 
Stats.  10,  sec.  3.)  And  in  case  of  such  transfer,  all 
papers  and  files  therein,  with  copies  of  all  journal 
entries,  shall  be  transferred  to  the  office  of  the 
deputy  clerk  of  the  court  at  the  city  of  El  Paso, 
and  the  same  shall  proceed  in  all  respects  as  if 
originally  commenced  in  said  court.  (20  U.  S. 
Stats.  318,  as  amended  23  U.  S.  Stats.  35.) 
JSTothing  contained  in  this  act  shall  be  construed 
to  affect  in  any  manner  any  action  or  proceeding 
now  pending  in  the  circuit  or  district  court  for  the 
western  district  of  Arkansas,  nor  the  execution  of 
any  process  relating  thereto;  nor  shall  anything  in 
th£s  act  be  construed  to  give  to  said  district  courts 
of  Kansas  and  Texas,  respectively,  any  greater 
jurisdiction  in  that  part  of  said  Indian  Territory 
BO  as  aforesaid  annexed,  respectively,  to  said  dis- 
trict of  Kansas  and  said  northern  district  of  Texas, 
than  might  heretofore  have  been  lawfully  exercised 
therein  by  the  western  district  of  Arkansas;  nor 
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shall  anything  in  this  act  contained  be  construed  to 
violate  or  impair  in  any  respect  any  treaty  pro- 
vision whatever.  (22  U.  S.  Stats.  400.)  No  proc- 
ess issued  or  prosecution  commenced  or  suit  insti- 
tuted before  the  passage  of  this  act  shall  be  in  any 
way  affected  by  the  provisions  thereof,  (25  U.  S. 
Stats.  786.)  AH  civil  and  criminal  causes  or  pro- 
ceedings pending  in  the  northern  district  of  Texas 
which  originated  in  said  county  of  Grayson  shall 
remain  within  the  jurisdiction  of  the  United  Slates 
court  for  said  northern  judicial  district  for  final 
disposition,  and  all  offenses  committed  in  said 
county  against  the  laws  of  the  United  States  before 
the  passage  of  this  act  shall  be  cognizable  in  the 
United  States  coui-t  for  the  said  northern  district 
until  final  disposition  of  the  same.  (26  U.  S. 
Stats.  687.) 

§  18  (567).     Admlsfsloia  of  new  States- 
Transfer  of  records  of  territorial  courts* 

— When  any  Territoiy  is  admitted  as  a  State, 
and  a  district  court  is  established  therein,  all 
th©  records  of  the  proceedings  in  the  several 
cases  peiiding  in  the  court  of  appeals  of  said 
Territory,  at  the  time  of  such  admission,  and 
all  records  of  the  proceedings  in  the  several 
cases  in  which  judgments  or  decrees  had  been 
rendered  in  said  territorial  court  before  that 
time,  and  from  which  writs  of  error  could  have 
been  sued  out  or  appeals  could  have  been  taken, 
or  from  which  writs  of  error  had  been  sued  out  or 
appeals  had  been  taken  and  prosecuted  to  the 
Supreme  Court,  shall  be  transferred  to  and  depos- 
ited in  the  district  court  for  the  said  State.  (Rev. 
Stats.  567.     See  sec.  704.) 
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This  section  applies  only  to  cases  wbich  were  pending 
in  the  territorial  courts  (MoNulty  v.  Batty,  10  How.  72; 
Benner  v.  Porter,  9  How.  235),  and  mclades  all  cases  both 
criminal  and  civU.  (Forsyth  v.  U.  S.,  9  How.  571.)  It 
applies  to  all  cases  which  were  pending  in  the  supreme  or 
superior  courts  of  any  Territory  which  may  be  admitted  as 
a  btate,  at  the  time  of  its  admission,  if  on  admission  the 
State  did  not  form  part  of  a  judicial  circuit;  but  if  attached 
to  such  a  circuit,  the  trausfer  is  to  the  circuit  court. 
(Express  Oo.  v.  Kountse,  8  Wall.  34a )  In  1847  Ongress 
prorided  for  the  transfer  for  the  Florida  courts.  (Benner 
V.  Porter,  9  How.  235.) 

§  19  (568).  ]>eniaiad  for  records  ot  ter- 
ritorial court* — It  shall  be  the  duty  of  the  dis- 
trict judge,  in  the  case  provided  in  the  preceding 
section,  to  demand  of  the  clerk,  or  other  person 
having  possession  or  custody  of  the  records  therein 
mentioned,  the  delivery  thereof,  to  be  deposited  in 
said  district  court;  and,  in  case  of  the  refusal  of 
such  clerk  or  person  to  comply  with  such  demand, 
the  said  district  judge  shall  compel  the  delivery  of 
said  records  by  attachment  or  otherwise,  according 
to  law.    (Rev.  Stats.  668.) 

Idaho. — Pending  actions,  suits,  etc.,  to  be  trans- 
ferred on  admission  of  State.  (See  26  XJ.  S.  Stats. 
218.) 

Montana. — Pending  actions,  suits,  etc.,  to  be 
transferred  on  admission  of  state.  (25  U.  S.  Stats. 
683.) 

North  Dakota. — All  suits,  prosecutions  and 
processes,  recognizances,  bail  bonds,  and  other  pro- 
ceedings of  whatever  nature  pending  in  or  return- 
able to  said  court  on  the  days  last  named  are  hereby 
transferred  to  and  shall  be  made  returnable  to  and 
have  force  in  the  said  respective  terms  provided  in 
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this  act  in  the  same  manner  and  with  the  same 
effect  as  they  would  have  had  this  act  not  been 
passed.^     (26  TJ.  S.  Stats.  67.) 

1    Washington,  Bubstantially  similar.    (26  U.  S.  Stats.  45.) 

« 

South  Dakota. — Pending  actions,  suits,  etc.,  to 
be  transferred  on  admission  of  State.  (See  25  XJ. 
S.  Stats.  683.) 

Wyoming. — Pending  actions,  suits,  etc.,  to  be 
transferred  on  admission  of  State.  (See  26  U.  S. 
Stats.  225.) 

§  20«  Suits,  frhere  brought  In  States 
containlitg^  seirera.1  districts.  —  When  a 
State  contains  more  than  one  district,  every  suit 
not  of  a  local  nature  in  the  circuit  or  district  courts 
thereof,  against  a  single  defendant,  inhabitant  of 
such  State,  must  be  brought  in  the  district  where 
he  resides;  but  if  there  are  two  or  more  defendants 
residing  in  different  districts  of  the  State,  it  may 
be  brought  in  either  district,  and  a  duplicate  writ 
may  be  issued  against  the  defendants,  directed  to 
the  marshal  of  any  other  district  in  which  any  de- 
fendant resides.  The  clerk  issuing  the  duplicate 
writ  shall  indorse  thereon  that  it  is  a  true  copy  of 
a  writ  sued  out  of  the  court  of  the  proper  district ; 
and  such  original  and  duplicate  writs,  when  exe- 
cuted and  returned  into  the  office  from  which  they 
issue,  shall  constitute  and  be  proceeded  on  asone  suit; 
and  upon  any  judgment  or  decree  rendered  therein, 
execution  may  be  issued,  directed  to  the  marshal  of 
any  district  in  the  same  State.  (00  U.  S.  Stats.  000.) 

This  section  applies  to  suits  in  equity  as  well  as 
actions  at  law  (Winter  v.  Ludlow,  3  Phila.  464);  but 
has  no  application  where  defendant  resides  as  f uUy  in  all 
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the  districts  of  the  State  as  in  any  one  of  them,  as  in  case 
of  a  corporation.  (Locomotive  Co.  v.  Railway  Co.,  10 
Blatchf.  292.)  If  defendant  is  merely  a  nominal  party, 
the  circnib  court  of  that  district  has  no  jurisdiction,  and 
the  action  must  be  brought  in  the  district  court.  (Sackett 
Harb.  Bk.  v.  Barry,  9  Blatchf.  154.)  So  a  stockholder  is 
a  nominal  party  in  a  suit  against  the  directors  to  hold  them 
personally  liable.  (Sackett  Harb.  Bk.  v.  Barry,  9  Blatch. 
154.) 

Georgia. — ^All  civil  suits  not  of  a  local  nature 
must  be  brought  in  said  northeastern  division  where 
the  defendant  resides  in  said  northeastern  division 
of  the  southern  Federal  judicial  district  of  Georgia. 
But  if  there  are  two  or  more  defendants,  some  re- 
siding in  the  northeastern  division  and  others  re- 
siding in  any  other  portion  of  said  southern  district 
of  Georgia,  the  action  may  be  brought  in  any  one 
of  the  divisions  in  which  any  one  of  the  defendants 
resides.  When  the  defendant  is  a  non-resident  of 
either  division,  action  may,  if  plaintiff  is  a  citizen 
of  the  district,  be  brought  in  that  division  wherein 
the  defendant  may  be  found.  (25  U.  S.  Stats. 
671.)  All  suits  not  of  a  local  nature  in  the  circuit 
and  district  courts  against  a  single  defendant,  in- 
habitant of  said  State,  must  be  brought  in  the  di- 
vision of  the  district  where  he  resides;  but  if  there 
are  two  or  more  defendants,  residing  in  different 
divisions  of  the  district,  such  suits  may  be  brought 
in  either  division.  All  issues  of  fact  in  said  suits 
shall  be  tried  at  a  term  of  the  court  held  in  the 
division  where  the  suit  is  so  brought.  (Approved 
January  29,  1880.  21  U.  S.  Stats.  62;  1  Sup. 
Rev.  Stats.  §  6(  8.) 

Illinois. — ^That  all  civil  suits  not  of  a  local 
nature,  and  criminal  prosecutions,  must  be  brought 
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in  the  division  of  the  said  northern  district  of 
Illinois  where  the  defendant  or  defendants  reside 
or  the  offense  is  committed;  but  if  there  are  two 
or  more  defendants  in  civil  suits  residing  in  the 
different  divisions  or  districts,  the  action  may  bo 
brought  in  either  in  which  either  of  the  defendants 
may  reside.  "When  the  defendant  is  a  non-resident 
of  the  district,  action  may  be  brought  in  either 
division  of  said  district  wherein  the  defendant  may 
be  found.     (24  U.  S.  Stats.  442.) 

Indiana. — In  the  district  of  Indiana  all  actions 
of  which  the  circuit  and  district  courts  have  juris- 
diction  may  be  instituted  in  said  courts,  respect- 
ively, held  at  New  Albany  and  Evansville,  in  the 
first  instance,  by  filing  the  proper  pleadings  or 
other  papers  in  the  offices  of  the  deputy  clerks  per- 
forming the  duties  of  clerks  of  said  courts  respect- 
ively; and  all  proper  and  lawful  process  shall  issue 
therefrom  in  the  same  manner  as  from  other  circuit 
and  district  courts  in  like  cases.  (00  U.  S.  Stats.  000.) 

lowA. — All  civil  suits  not  of  a  local  nature  which 
shall  hereafter  be  brought  in  the  circuit  or  dis- 
trict court  of  the  United  States  in  said  district  of 
Iowa  must  be  brought  in  the  division  of  the  dis- 
trict where  the  defendant  or  defendants  reside;  but 
if  there  are  two  or  more  defendants  residing  in 
different  divisions,  the  plaintilf  may  sue  in  either 
one  of  the  divisions  in  which  a  defendant  resides. 
All  issues  of  fact  triable  in  either  of  said  courts 
shall  be  tried  in  the  division  where  the  defendant, 
or  one  of  the  def  endants,  resides,  unless  by  consent 
of  both  parties  the  case  shall  be  removed  to  some 
other  divibion.  Where  the  defendant  is  a  non- 
resident of  the  district,  suit  may  be  brought  in  any 
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division  where  property  or  the  defendant  is  found. 
(21  U.  S.  Stats.  155;  1  Sup.  Eev.  Stats.  536,  sec. 
744.)  All  civil  suits  not  of  a  local  nature  must  be 
brought  in  the  division  of  the  northern  or  southern 
district  where  the  defendant  or  defendants  reside; 
but  if  there  are  two  or  more  defendants  residing 
in  different  divisions,  the  action  may  be  brought  in 
either  of  the  divisions  in  which  a  defendant  re- 
sides. When  the  defendant  is  a  non-resident  of 
either  district,  action  may  be  brought  in  any  divis- 
ion of  either  district  wherein  the  defendant  may 
be  found.     (22  U.  S.  Stats.  176.) 

Kansas. — ^That  all  civil  suits  not  of  a  local  char- 
acter, which  shall  be  hereafter  brought  in  either  of 
said  divisions  against  a  single  defendant,  or  where 
all  the  defendants  reside  in  the  same  division  of 
said  district,  shall  be  brought  in  the  division  in 
which  the  defendant  or  defendants  reside;  but  if 
there  are  two  or  more  defendants  residing  in  dif- 
ferent divisions,  such  suit  may  be  brought  in  either 
division.     (26  U.  S.  Stats.  129.) 

Louisiana. — All  causes  triable  in  either  of  the 
courts  of  said  western  district  shall  be  tried  in  the 
division  to  which  the  process  is  returnable  under 
the  provisions  of  this  act,  unless  by  consent  of  all 
parties  the  cause  be  removed  to  some  other  division 
of  said  district.  (26  U.  S.  Stats.  388.)  If  there 
be  more  than  one  defendant  and  they  reside  in  dif- 
ferent divisions  of  the  district,  the  plaintiff  may 
sue  in  either  division,  and  send  duplicate  writ  or 
writs  to  the  other  defendants;  and  the  said  writs, 
when  executed  and  returned  into  the  court  from 
which  they  issued,  shall  constitute  the  suit  and  be 
proceeded  in  accordingly.  (25  U.  S.  Stats.  388, 
438.) 
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Michigan. — All  suits  and  proceedings  hereafter 
to  be  brought  in  the  said  circuit  or  district  courts 
not  of  a  local  nature  shall  be  brought  in  a  court  of 
the  division  of  the  district  where  the  defendant  re- 
sides; but  if  there  be  more  than  one  defendant, 
and  they  reside  in  different  divisions  of  the  district, 
the  plaintiff  may  sue  in  either  division  and  send 
duplicate  writ  or  writs  to  the  other  defendants,  on 
which  the  plaintiff  or  his  attorney  shall  indorse 
that  the  writ  thus  sent  is  a  copy  of  a  writ  sued  out 
of  a  court  of  the  proper  division  of  the  said  dis- 
trict; and  the  said  writs,  when  executed  and  re- 
turned into  the  office  from  which  they  issued,  shall 
constitute  one  suit,  and  be  proceeded  in  according- 
ly. (20  TJ.  S.  Stats.  175.)  All  issues  of  fact  shall 
be  tried  at  the  terms  of  said  courts  to  be  held  in 
the  division  where  such  suits  shall  hereafter  be 
commenced;  but  nothing  herein  contained  shall 
prevent  the  said  circuit  and  district  courts  from 
regulating  by  general  rule  the  venue  of  transitory 
actions,  either  in  law  or  in  equity,  and  from  chang- 
ing the  same  for  cause.     (20  TJ.  S.  Stats.  176.) 

Minnesota. — ^AU  civil  suits  not  of  a  local  nature 
must  be  brought  in  the  division  where  the  defend- 
ant or  defendants  reside;  but  if  there  are  two  or 
more  defendants  residing  in  different  divisions,  the 
action  may  be  brought  in  any  division  in  which  a 
defendant  resides.     (26  U.  S.  Stats.  72.) 

Mississippi. — Hereafter  all  suits  to  be  brought 
in  either  of  said  courts,  not  of  a  local  nature,  shall 
be  brought  in  the  division  where  the  defendants,  or 
either  of  them,  reside;  but  if  there  be  more  than 
one  defendant,  and  they  reside  in  different  divisions, 
or  any  of  them  reside  in  the  southern  judicial  dis- 
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trict  of  Mississippi,  the  plaintiff  may  sue  in  either 
division  or  district,  and  send  duplicate  writs  to  the 
other  division  or  district,  directed  to  the  marshal  of 
the  district  where  he  or  they  may  reside,on  which  said 
writs  shall  be  indorsed  by  the  plaintiff,  or  his  at- 
torney, that  the  same  is  a  duplicate  of  the  original 
writ  sued  out  of  the  district  court  of  the  proper 
division  or  district;  but  whenever  a  defendant  is 
sued  out  of  the  division  of  his  residence,  and  is  not 
joined  with  a  co-defendant  whose  residence  is  in  the 
division  where  the  suit  is  brought,  he  may,  before 
pleading  therein,  on  motion  and  on  affidavit  of  the 
division  of  his  residence,  change  the  venue  to  the 
court  of  the  division  of  his  residence,  which  suit 
shall  stand  for  trial  at  the  first  term  of  the  court  to 
which  the  venue  may  be  changed;  but  any  cause 
^^^Yf  by  written  consent  of  both  parties  or  their 
attorneys  of  record,  be  transferred  to  the  court  of 
either  division,  witliout  regard  to  the  division  of 
the  residence  of  the  defendants,  and  whether  such 
cause  be  now  pending  or  be  instituted  hereafter. 
(22  U.  S.  Stats.  101.)  All  laws  regulating  and 
defining  how  suits  against  persons  or  property  lo^ 
cated  or  found  injudicial  districts  shall  be  brought 
shall  be  applicable  to  and  govern  the  bringing  of 
such  suits  at  Vicksburg^  and  Mississippi  City^  in 
said  division. 

1  24  IT.  S.  stats.  430. 

2  25n.S.  Stats.  78. 

ISIissouRi. — All  civil  suits  not  of  a  local  character 
which  shall  be  hereafter  brought  in  the  district  or 
circuit  courts  of  the  United  States  for  the  western 
district  of  Missouri  in  either  of  said  divisions, 
against  a  single  defendant,  or  where  all  the  defend- 
Fed.  Pkoc— 10. 
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ants  reside  in  the  same  division  of  said  district, 
shall  be  brought  in  the  division  in  which  the  de- 
fendant or  defendants  reside;  but  if  there  are  two 
or  more  defendants  residing  in  different  divisions, 
such  suit  may  be  brought  in  either  division,  and  all 
mesne  and  final  process  subject  to  the  piovisions  of 
this  act,  issued  in  either  of  said  divisions,  may  be 
served  and  executed  in  either  or  both  of  the  di- 
visions. (20  XJ.  S.  Stats.  263.)  All  suits  to  be 
brought  in  the  courts  of  the  United  States  in  Mis- 
souri, not  of  a  local  nature,  shall  be  brouglit  in  the 
division  having  jurisdiction  over  the  county  where 
the  defendants,  or  either  of  them  reside;  but  if 
there  be  more  than  one  defendant,  and  a  part  of 
them  reside  in  different  divisions  or  districts  of  said 
State,  the  plaintiff  may  sue  in  either  division  of 
either  district  where  one  of  such  defendants  resides, 
and  send  duplicate  writs  to  the  other  division  or 
district  directed  to  the  marshal  of  said  district,  on 
which  said  writs  shall  be  indorsed,  by  the  plaintiff 
or  his  attorney,  that  the  same  is  a  duplicate  of  the 
original  writ  sued  out  of  the  court  of  the  proper 
division  and  distiict.     (24  U.  S.  Stats.  424.) 

North  Dakota. — ^All  civil  suits  not  of  a  local 
character  now  pending  or  which  shall  be  brought 
in  the  district  or  circuit  courts  of  the  United  States 
for  the  district  of  North  Dakota,  in  either  of  the 
said  divisions  against  a  single  defendant,  or  wliere 
all  the  defendants  reside  in  the  same  divisions  of 
said  district,  shall  be  brought  in  the  division  in 
which  the  defendant  or  defendants  reside,  or  if 
there  are  two  or  more  defendants  residing  in  dif- 
ferent divisions,  such  suit  may  be  brought  in  either 
division.     (26  U.  S.  Stats.  67.) 
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Ohio. — All  suits  not  of  a  local  nafture  in  the  cir- 
cuit or  district  coui-ts,  against  a  single  defendant, 
inhabitant  of  such  State,  must  be  brought  in  the 
division  of  the  district  where  he  resides;  but  if 
there  are  two  or  more  defendants,  residing  in  dif- 
ferent divisions  of  the  district,  such  suits  may  be 
brought  in  either  division.  All  issues  of  fact  in 
such  suits  shall  be  tried  at  a  term  of  the  court 
held  in  the  division  where  the  suit  is  so  brourght.. 
(Approved  June  8,  1878.  20  U.  S.  Stats.  101.^ 
See  Rev.  Stats,  sees.  544,  672,  658;  21  U.  S.  Stats. 
63.) 

South  Dakota. — ^That  all  civil  suits  not  of  a  local 
nature  must  be  brought  in  the  division  of  the  dis- 
trict where  the  defendant  or  defendants  reside;  but 
if  there  are  two  or  more  defendants,  residing  in  dif- 
ferent divisions,  the  action  may  be  brought  in  either 
of  the  divisions  in  which  a  defendant  resides.  (26 
U.  S.  Stats.  14.) 

Tennessee. — ^All  suits  not  of  a  local  nature  in 
the  circuit  and  district  courts,  against  a  single  de- 
fendant, inhabitant  of  said  State,  must  be  brought 
in  the  division  of  the  district  where  he  resides;  but 
if  there  are  two  or  more  defendants,  residing  in  dif- 
ferent divisions  of  the  district,  such  suits  may  be 
bi-ought  in  either  division.  All  issues  of  fact  in 
said  suits  shall  be  tried  at  a  term  of  the  court  held 
in  the  division  where  the  suit  is  so  brought.  (2 1  U. 
S.  Stats.  1 75.)  All  suits  not  of  a  local  character 
which  shall  be  hereafter  brought  in  the  district  or 
circuit  court  of  the  United  States  for  the  western 
district, of  Tennessee,  against  a  single  defendnnt,  or 
whei-e  bU  the  defendants  reside  iu  the  same  division 
of  said  district,  shall  be  brought  in  the  division  in 
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ants  reside  in  the  same  division  of  said  district, 
shall  be  brought  in  the  division  in  which  the  de- 
fendant or  defendants  reside;  but  if  there  are  two 
or  more  defendants  residing  in  different  divisions, 
such  suit  may  be  brought  in  either  division,  and  all 
mesne  and  final  process  subject  to  the  provisions  of 
this  act,  issued  in  either  of  said  divisions,  may  be 
served  and  executed  in  either  or  both  of  the  di- 
visions. (20  XJ.  S.  Stats.  263.)  All  suits  to  be 
brought  in  the  courts  of  the  United  States  in  Mis- 
souri, not  of  a  local  nature,  shall  be  brought  in  the 
division  having  jurisdiction  over  the  county  where 
the  defendants,  or  either  of  them  reside;  but  if 
there  be  more  than  one  defendant,  and  a  part  of 
them  reside  in  different  divisions  or  districts  of  said 
State,  the  plaintiff  may  sue  in  either  division  of 
either  district  where  one  of  such  defendants  resides, 
and  send  duplicate  writs  to  the  other  division  or 
district  directed  to  the  marshal  of  said  district,  on 
which  said  writs  shall  be  indorsed,  by  the  plaintiff 
or  his  attorney,  that  the  same  is  a  duplicate  of  the 
original  writ  sued  out  of  the  court  of  the  proper 
division  and  district.     (24  TJ.  S.  Stats.  424.) 

North  Dakota. — All  civil  suits  not  of  a  local 
character  now  pending  or  which  shall  be  brought 
in  the  district  or  circuit  courts  of  the  United  States 
for  the  district  of  North  Dakota,  in  either  of  the 
said  divisions  against  a  single  defendant,  or  wliere 
all  the  defendants  reside  in  the  same  divisions  of 
said  district,  shall  be  brought  in  the  division  in 
which  the  defendant  or  defendants  reside,  or  if 
there  are  two  or  more  defendants  residing  in  dif- 
ferent divisions,  such  suit  may  be  brought  in  either 
division.     (26  U.  S.  Stats.  67.) 
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Ohio. — All  suits  not  of  a  local  narfelire  in  the  cir- 
cuit or  district  courts,  against  a  single  defendant, 
inhabitant  of  such  State,  must  be  brought  in  the 
division  of  the  district  where  he  resides;  but  if 
there  are  two  or  more  defendants,  residing  in  dif- 
ferent divisions  of  the  district,  such  suits  may  be 
brought  in  either  division.  All  issues  of  fact  in 
such  suits  shall  be  tried  at  a  term  of  the  court 
held  in  the  division  where  the  suit  is  so  brought.- 
(Approved  June  8,  1878.  20  U.  S.  Stats.  101.. 
See  Rev.  Stats,  sees.  544,  672,  658;  21  U.  S.  Stats. 
63.) 

South  Dakota. — ^That  all  civil  suits  not  of  a  local 
nature  must  be  brought  in  the  division  of  the  dis- 
trict wheie  the  defendant  or  defendants  reside;  but 
if  there  are  two  or  more  defendants,  residing  in  dif- 
ferent divisions,  the  action  may  be  brought  in  either 
of  the  divisions  in  which  a  defendant  resides.  (26 
U.  S.  Stats.  14.) 

Tennessee. — ^All  suits  not  of  a  local  nature  in 
the  circuit  and  district  courts,  against  a  single  de- 
fendant, inhabitant  of  said  State,  must  be  brought 
in  the  division  of  the  district  where  he  resides;  but 
if  there  are  two  or  more  defendants,  residing  in  dif- 
ferent divisions  of  the  district,  such  suits  may  be 
bi-ought  in  either  division.  All  issues  of  fact  in 
said  suits  shall  be  tried  at  a  term  of  the  court  held 
in  the  division  where  the  suit  is  so  brought.  (2 1  U. 
S.  Stats.  1 75.)  All  suits  not  of  a  local  character 
which  shall  be  hereafter  brought  in  the  district  or 
circuit  court  of  the  United  States  for  the  western 
district.of  Tennessee,  against  a  single  defendnnt,  or 
wheie  flU  the  defendants  reside  in  the  same  division 
of  said  district,  shall  be  brought  in  the  division  in 
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which  the  defendant  or  defendants  reside;  but  if 
there  are  two  or  more  defendants  residing  in  dif- 
ferent divisions,  such  suit  may  be  brought  in  either 
division,  and  duplicate  writs  may  be  sent  to  the 
other  defendants.  The  clerk  issuing  such  duplicate 
writs  shall  indorse  thereon  that  it  is  a  true  copy  of 
a  writ  sued  out  in  the  proper  division  of  the  dis- 
trict, and  the  original  and  duplicate  writs  when 
executed  and  returned  into  the  office  from  which 
they  shall  have  issued  shall  be  proceeded  in  as  one 
suit,  and  all  issues  of  fact  in  such  suits  shall  be  tiied 
in  the  division  where  the  suit  is  so  brought.  (20  TJ. 
S.  Stats.  235;  1  Sup.  Kev.  Stats.  385.) 

Texas. — If  there  be  more  than  one  defendant, 
and  they  reside  in  different  divisions  of  the  district, 
tlie  plaintiff  may  sue  in  either  division,  and  send 
duplicate  writ  or  writs  to  the  other  defendants,  on 
which  the  plaintiff  or  his  attorney  shall  indorse  that 
the  writ  thus  sent  is  a  copy  of  a  writ  sued  out  of  a 
court  of  the  proper  division  of  the  said  district ; 
and  the  said  writs,  when  executed  and  returned  to 
the  office  from  which  they  issued,  shall  constitute 
one  suit,  and  be  proceeded  in  accordingly.  (20  XJ. 
S.  Stats.  318.) 

Washington. — ^That  all  civil  suits  not  of  a  local 
character,  which  shall  be  brought  in  the  district  of 
"Washington,  in  either  of  the  said  divisions,  against  a 
single  defendant,  or  where  all  the  defendants  resi  Je 
in  the  same  division  of  said  district,  shall  be  brought 
in  the  division  in  which  the  defendant  or  defendants 
reside,  or,  if  there  are  two  or  more  defendants  resid- 
ing in  different  divisions,  such  suit  may  be  brought 
in  either  division,  and  all  mesne  and  final  process  sub- 
JLct  to  the  provisions  of  this  act,  issued  in  either  of 
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said  divisions,  may  be  served  and' executed  in  either 
or  all  of  said  divisions.  All  issues  of  fact  in  civil 
causes  triable  in  any  of  the  said  courts  shall  be 
tried  in  the  division  where  the  defendant  or  one  of 
the  defendants  resides,  unless  by  consent  of  both 
parties  the  case  shall  be  removed  to  some  other 
division.     (26  XT.  S.  Stats.  45.) 

§  21  (732).  Suits  for  peeuiiiary  penal- 
tiem  and.  fbrfeitnires,  -vrliere  to  1>e 
1>iroiis:]it« — All  pecuniary  penalties  and  forfeitures 
may  be  sued  for  and  reeovered  either  in  the  district 
where  they  accrue,  or  in  the  district  where  the 
offender  is  found,     (Rev.  Stats,  sec.  732.) 

§  22  (733).  vi  t0  tor  internal  rereniie 
taxes,  iprlieire  to  1>e  1>iroug:]it«— Taxes  accruing 
under  any  law  providing  internal  revenue  may  be 
sued  for  and  recovered  either  in  the  district  where 
the  liability  for  such  tax  occurs,  or  in  the  dis- 
trict where  the  delinquent  resides.  (Rev.  Stats,  sec, 
733.)^ 

A  snit  for  taxes  cannot  be  brought  in  any  other  district 
than  where  the  tax  accrues,  or  where  the  defendant  re* 
Bides.     (U.  S.  V.  N.  Y.  &  N.  H.  R.  R.  Co.,  10  Ben.  144.) 

§  23  (734);     Seizures,  iprlieire  cogntzaMe* 

— Proceedin;}^  on  seizures,  for  forfeiture  under  any 
law  of  the  United  States,  made  on  the  high  seas, 
may  be  prosecuted  in  any  district  into  which  the 
property  so  seized  is  brought  and  proceedings  insti- 
tuted. Proceedings  on  such  seizures  made  within 
any  district  shall  be  prosecuted  in  the  district 
where  the  seizure  is  made,  except  in  cases  where  it 
is  otherwise  provided.     (Rev.  Stats,  sec.  734.) 
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Where  a  seizure  i3  made  on  the  hiph  seas,  jurisdiction 
attaches  in  the  court  of  any  district  into  which  the  prop- 
erty is  brought.  (The  Marion,  9  Wheat.  391;  The  Abby, 
1  Mason,  360;  The  Little  Ann,  1  Paine,  40.)  So  jurisdic- 
tion as  to  forfeitures  is  given  where  the  seizure  is  made. 
(Keene  v.  IT.  S.,  6  Cranoh,  S04;  The  Ann,  9  Cranch,  289; 
The  Octavia,  1  Gall.  488;  The  Abby,  1  Mason,  360;  The 
Reindeer,  2  Wall,  383;  IT.  S.  v.  Barrels,  3  lut.  Rev.  Bee. 
114.)  A  district  court  has  no  juriad^lction  in  rem  where 
the  seizure  was  made  in  another  district.  (The  Little 
Ann,  1  Paine,  40.) 

§  24  (737).  IVI&exiL  a  part  otf*  sseveipal  de- 
fendants cannot  Ibe  served. — When  there 
are  several  defendants  in  any  suit  at  law  or  in 
equity,  and  one  or  more  of  them  are  neither  in- 
habitants of  nor  found  within  the  district  in  which 
the  suit  is  brought,  and  do  not  voluntarily  appear, 
the  court  may  entertain  jurisdiction,  and  proceed 
to  the  trial  and  adjudication  of  the  suit  between 
the  parties  who  are  pro])erly  before  it;  but  the  judg- 
ment or  decree  rendered  therein  shall  not  conclude 
or  prejudice  other  parties  not  regularly  served  with 
process  nor  voluntarily  appearing  to  answer;  and 
non-joinder  of  parties  who  are  not  inhabitants  of 
nor  found  within  the  district  as  aforesaid  shall  not 
constitute  matter  of  abatement  or  objection  to  the 
suit.      (Rev,  btats.  sec.  737). 

At  law. — On  a  joint  contract,  where  a  citizen  sues  the 
State  where  suit  is  brought  and  a  citizen  of  another  State, 
and  both  are  served  with  process,  jurisdiction  attaches, 
and  the  voluntary  appearance  of  the  latter  will  not  deprive 
the  court  of  jurisdiction  (McCloskey  v.  Cobb,  2  Bond.  16; 
Taylor  v.  Cook,  2  McLean,  516);  as  any  of  the  parties  to 
a  joint  contract  may  be  sued.  (Clearwater  v.  Meredith, 
21  How.  489. )  So  an  action  lies  against  one  of  several 
executors  (U.  S.  v.  Lackui,  6  McLean,  443);  and  so  of 
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corporations  where  some  of  the  corporators  are  citizens  of 
another  State  than  where  the  corporation  was  created. 
(Louisville  ii.  Go.  y.  Letson,  2  Uow.  497;  but  see  Com. 
&  K.  Bank  v.  Slocomb,  14  Peters,  60.)  A  creditor  may- 
maintain  an  action  against  partners  some  of  whom  are  not 
residents  of  the  district  (Imbusch  v.  Farwell,  1  B  ack« 
566),  or  an  action  on  a  promissory  note,  although  one  of 
the  defendants  is  a  citizen  of  the  same  State  with  plain- 
titf  (Doremas  v.  Bennet,  4  McLean,  224);  but  if  there  is 
no  allegation  as  to  the  citizenship  of  one  of  the  defendants 
the  verdict  will  be  set  aside,  although  he  was  not  bervod 
with  process.    (Bargh  v.  Page,  4  McLean,  10.) 

In  equity. — ^This  section  is  only  a  legislative  affirmance 
of  a  previously  established  rule  of  ei^uity  (Shids  v.  Barrow, 
17  How.  130);  as  in  equity  parties  are  either  foriiial,  and 
pnersons  having  an  interest,  and  who  should  be  made  par- 
ties, are  necessary  parties,  without  whom  no  decree  can 
be  entered.  (Shields  v.  Barrow,  17  How.  130;  Northern 
Ind.  R.  Co.  V.  Mich.  Cent.  H.  Co.,  15  How.  233;  Ribon  v. 
Railroad  Cos.,  16  Wall.  445;  see  Winter  v.  Ludlow,  3 
Phila.  464.)  Jurisdiction  is  not  defeated  by  naming  a  per- 
son as  one  who  would  have  been  joined,  except  that  joining 
him  would  defeat  the  jurisdiction.  (Heiiot  v.  Davis,  2 
Wood  &  M.  229;  Vattier  v.  Hinde,  7  Peters,  252.) 

Necessary  parties.— If  a  bill  seeks  to  hold  a  surety 
liable,  the  principal  is  a  necessary  party.  (Robertson  v. 
Carson,  19  Wall.  94.)  So  the  debtor  is  a  necessary  party 
to  a  bill  brought  to  aid  the  enforcement  of  a  judgment. 
(Wilson  v.  City  Bank,  2  Sum.  422.)  So  a  corporation  is 
indispensable  to  a  bill  by  a  receiver  to  have  equitable  assets 
applied  to  the  payment  of  a  debt.  (Brigham  v.  Ludding- 
ton,  12  Blatchf.  237.)  If  a  party  claims  an  interest  in  the 
f and  in  controversy,  he  is  a  necessary  party  ( Williams  v. 
Bankhead,  19  Wall.  563);  but  one  who  has  assigned  his 
interest  is  not  a  necessary  party.  (Robertson  v.  Carson, 
19  Wall.  94.)  Partners  Dnnging  an  action  for  a  demand 
due  the  firm,  all  the  partners  are  necessary  parties.  (Par- 
sons V.  Howard,  2  Woods,  1.)  The  court  will  not  decree 
a  rednction  of  a  license  made  to  three  parties  jointly  on  a 
bill  against  one  alone.     (Florence  Sew.  Mach.  Co.  v.  Singer 
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Manuf.  Co.,  8  Blatchf.  113.)  On  a  bill  for  enforcement  of 
a  mortgage,  the  mortgagor  is  a  necessary  party  (Robertson 
V.  Carson,  19  Wall.  94);  and  on  a  bill  to  set  aside  a  sale 
the  vendor  is  a  necessary  party.  (Coiron  v.  Milandson, 
19  How.  1 13. )  So  on  a  bill  to  restore  the  rights  of  a  Stock- 
holder, the  corporation  is  a  necessary  party.  (Kendig  v. 
Bean,  97  U.  S.  423.)  So  where  parties  have  a  joint  in- 
terest, all  are  indispensable  (Cameron  v.  McHoberts,  S 
Wheat.  591);  as  on  a  bill  inequity  which  seeks  an  accaant 
Off  profits  and  the  cancelation  of  a  deed,  (Tobin  v.  Walk- 
inshaw,  1  McAr.  26. )  If  a  trust  fund  depends  on  the  result 
of  an  account,  all  the  ceatuis  que  tiiist  are  necessary  parties. 
(Greene  v.  Sisson,  2  Curt.  171.)  On  a  bill  to  enforce  a 
trust  the  debtor's  assignee  in  bankruptcy  is  a  necessary 
party.  (Russell  v.  Clarke,  7  Cranch,  69. )  So  if  an  heir 
files  a  bill  charging  defendant  with  trust  property  and  prays 
an  account,  the  personal  representative  of  the  auoestor  is 
a  necessary  party,  (West  v.  Randall,  2  Mason,  181.)  A 
party  who  files  a  bill  to  enforce  a  deed  of  trust  after  an  as- 
si  nimeut  of  the  equity  of  redemption  cannot  obtain  a  de- 
cree in  the  absence  of  a  judgment  creditor  who  has  bought 
the  property  under  an  execution  sale.  (Young  v.  Cnshiug, 
4  Biss.  456.)  So  on  a  bill  for  an  account  or  partition^  tfa« 
court  must  have  jurisdiction  over  all  the  defendants.  (Bar* 
ney  V.  Baltimore,  6  Wall.  280. )  A  decree  cannot  be  made 
in  the  absence  of  an  indispensable  party.  (Parsons  v.  How- 
ard, 2  Woods,  1.) 

Parties  not  necessary. — ^On  a  bill  to  enforce  a  mort- 
gage given  to  trustees  where  a  majority  of  the  trustees 
are  parties,  the  other  trustee  is  not  necessary.  (Stewart 
V.  Chesapeake  &  0.  Can.  Co.  1  Fed.  Rep.  361 ;  4  Hughes, 
41.)  So  if  some  of  the  holders  of  bonds  secured  by  mort- 
gage are  citizens  of  another  State,  they  are  not  necessary 
parties  to  the  foreclosure  of  the  mortgage.  (Hotel  i'o.  v. 
Wade,  97  U.  S,  13.)  If  the  assignee  of  a  chose  in  action 
files  a  biU  to  enforce  it,  the  assignor  is  not  a  necessary 
party.  (Batesville  Inst.  v.  KaufFman,  18  Wall.  151.)  An 
heir  claiming  an  undivided  surplus  ia  the  han<ls  of  a  trus- 
tee need  not  make  the  other  heirs  parties.  (West  v.  Ran- 
dall, 2  Mason,  181.)  On  breach  of  trust  all  are  severally 
as  well  as  joiatly  liable.     (Taroons  v.  Howard,  2  Woods, 


117  JUDICIAL  DISTRICTS.  §  S4: 

1.)  A  distributee  of  an  estate  may  maintain  on  action  to 
recover  his  share  without  the  other  distributees  being  par- 
ties. (Payne  v.  Hook,  7  WalL  125.)  A  creditor  may 
maintain  a  bill  against  a  legatee,  although  tiie  personal 
repreuentative  of  the  debtor  living  in  another  State  is  not 
made  a  party.  (MilHgan  v.  Millege,  3  Cranch,  220.)  If 
the  bill  alleges  fraud  in  the  purchaije  of  goods,  the  trustee 
in  insolvency  of  the  vendee  is  not  a  necessary  party. 
(Heriot  v.  Davis,  2  Wood.  &  M.  229.)  A  party  sellii-g  by 
contract  an  equitable  title,  and  subsequently  claims  th.  t 
it  has  become  void,  a  decree  for  its  surrender  need  not 
make  the  holder  of  the  legal  title  a  party  to  it.  (Boone  v. 
Chiles,  8  Peters,  632.)  Where  both  parties  claiming  tit!e 
under  a  third  party  who  has  no  interest  left,  a  decree 
can  be  obtained  although  he  is  not  a  party  to  the  suit. 
( Vattier  v.  Hiude,  7 1'eters,  252. )  A  bill  may  be  filed  agaiuat 
the  collector,  auditor  and  treasurer  without  joining  the 
State  in  case  of  an  illegal  tax  levy.  (Osbom  v.  Ba-  k,  9 
Wheat.  73S  )  Jurisdiction  is  not  defeated  by  the  voluntary 
appearance  of  a  non-resident  defendant  in  a  suit  iudticutcd 
by  a  nun-resideut.  (Pond  v.  Vermont  Vul.  R.  Co.  12 
Blatchf.  280;  Jones  v.  Andrews,  10  Wall.  327;  Rissell  v. 
Clark,  7  Cranch,  69. )  Tenants  in  common  w  ith  comi>lain- 
ant  who  appear  to  bo  entitled  to  a  specially  described  por- 
tion of  the  premises,  and  which  does  not  interfere  with 
tlie  part  occupied  by  defendant,  jurisaictiun  aitaclios. 
(Elmendorf  V.  Taylor,  10  Wheat.  152.)  A  prior  encum- 
brancer not  subject  to  the  jurisdiction  of  the  court,  and 
who  cannot  be  joined  without  dcieating  the  jurisdictir  n, 
is  not  a  necessary  party,  (liagan  v.  Walker,  14  How.  29.) 
A  trustee  willing  to  transfer  the  stock  to  the  cefitui  que 
trust  in  a  bill  to  compel  a  transfer  by  the  corpora ti.  n. 
(Mechanics'  Bank  v.  Seton,  1  Peters,  299.)  If  the  defend- 
ant has  a  distinct  interest,  and  substantial  justice  can  be 
done,  jurisdiction  attaches  as  to  liim  alone.  (Cameron  v. 
McRoberts,  3  Wheat.  691;  Kesmith  v.  Calvert,  1  Wood  & 
M.  34.)  If  parties  are  not  essential  to  the  litigation,  or 
guch  over  whom  the  court  has  no  jurisdiction,  tliey  may 
be  stricken  from  the  bill,  and  the  cause  proceed  as  to  the 
rest  (Cameal  V.  Banks,  10  Wheat.  ISl;  Vattier  v.  llinde, 
7  Peters,  232);  but  if  all  the  defendants  are  perved  with 
processor  vo.untaiily  appear,  the  cccreo  wi-l  bind  all, 
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(Ober  V.  Gallagher,  93  U.  S.  109.)  The  mere  knowledge 
"Of  the  pendency  of  the  suit  and  emplojmient  of  couu&d 
Are  Hut  Bufficient.  (McFikev.  Wells,  54  Jhliss.  ISG.)  A 
decree  pf  the  circuit  court  will  not  aflcct  the  inter- 
est of  a  person  who  is  not  made  a  party  to  the  suit.  (Mc- 
Pike  V.  Wells,  54  Miss.  136.)  If  the  court  cannot  biing 
in  the  necessary  parties,  it  may  retain  the  cause  till  com- 
plainant has  an  opportunity  to  sue  in  some  other  court 
(Mallon  V.  Hinde,  12  Wheat.  193);  but  if  a  defeiidant  has 
a  severable  interest,  the  bill  should  be  dismissed  as  to  him. 
{Ilornv.  Lockharty  17  Wend.  570.)  If  some  of  the  heirs 
Cjinnot  be  brought  before  the  court,  the  undivided  interest 
of  those  who  do  appear  may  be  sold,  and  the  lien  of  the 
grantee  remain  on  the  part  unsold.  (Harding  v.  Handy, 
11  Wheat.  103.) 

§  25  (738).  A1>seiitdefenda.iits,I&ofirsei*ired« 

That  when  in  any  suit,  commenced  in  any  circuit 

court  of  the  United  States,  to  enforce  any  legal  or 

;  equitable  lien  upon,  or  claim  to,  or  to  remove  any 

;  encumbrance  or  lien  or  cloud  upon  the  title  to  real 

,  or  personal  propei-ty  within  the  district  where  such 

!  suit  is  brought,  one  or  more   of  the  defendants 

;  therein  shall  not  be  an  inhabitant  of,  or  found 

1  within,  the  said  district,  or  shall  not  voluntarily 

i  appear  thereto,  it  shall  be  lawful  for  the  court  to 

'  make  an  order  directing  such  absent  defendant  or 

defendants  to  appear,  plead,  answer,  or  demur,  hy 

la  day  certain  to  be  designated,  which  order  shall 

!  be  served  on  such  absent  defendant  or  defendants, 

j  if  practicable,  wherever  found,  and  also  upon  the 

person  or  persons  in  possession  or  charge  of  said 

i  property,  if  any  there  be;  or  where  such  i>ersonal 

j  service  upon  such  absent  defendant  or  defendants 

\  is  not  practicable,  such  order  shall  be  published  in 

such  manner  as  the  court  may  direct,  not  less  than 

once  a  week  for  six  consecutive  weeks;  and  in  caso 
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sucli  absent  defendant  shall  not  appear,  plead, 
answer,  or  demur  within  the  time  so  limited,  or 
within  some  further  time,  to  be  allowed  by  the 
court  in  his  discretion,  and  upon  proof  of  the  serv- 
ice or  publication  of  said  order,  and  of  the  per- 
formance of  the  directions  contained  ia  the  same, 
it  shall  be  lawful  for  the  court  to  entertain  juris- 
diction, and  proceed  to  the  hearing  and  adjudica- 
tion of  such  suit  in  the  same  manner  as  if  such 
absent  defendant  had  been  served  with  process 
within  the  said  district;  but  such  adjudication  shall, 
as  regards  such  absent  defendant  or  defendants, 
without  appearance,  affect  only  the  property  which 
shall  have  been  the  subject  of  the  suit  and  under 
the  jurisdiction  of  the  court  therein,  within  such 
district.  And  when  a  part  of  the  said  real  or  per- 
sonal property  against  which  such  proceeding  shall 
be  taken  shall  be  within  another  district,  but  within 
the  same  State,  said  suit  may  be  brought  in  either 
district  in  said  State;  provided,  however,  "that 
any  defendant  or  defendants  not  actually  person- 
ally notified  as  above  provided  may,  at  any  time 
within  one  year  after  linal  judgment  in  any  suit 
mentioned  in  this  section  enter  his  appearance  in 
said  suit  in  said  circuit  court,  and  thereupon  the 
said  court  shall  make  an  order  setting  aside  the 
judgment  therein,  and  permitting  said  defendant 
or  defendants  to  plead  therein  on  payment  by  him 
or  them  of  such  costs  as  the  court  shall  deem  just; 
and  thereupon  said  suit  shall  be  proceeded  with 
to  final  judgment  according  to  lafw.  (18  U.  S.  Stats. 
472  ;  1  Sup.  Eev.  Stats.  176  ;  Hev.  Stats,  bee.  738.) 

Service  for  publication. — When  service  of  process 
is  by  publication^  a  strict  compliance  wi;h  the  statutory 
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provisions  is  required.     (Cheeley  v.   Clayton,  110  U.  S. 

Application  of  statute. ~This  section  does  not  ap- 
ply to  a  suit  by  an  assignee  in  bankruijtcy  to  recover  assets 
from  a  stranger,  but  to  suits  in  equity  to  enforce  some  pre- 
existing lien,  (Spainweil  v.  Lewis,  6  Fed.  Kep.  610;  S. 
C.  6  iSawy.  6S5.)  The  provisions  of  thic  sect. on  apply  to 
suits  instituted  prior  to  its  passage.  {SI  c  Burnty  v.  Carson, 
99  U.  S.  607.)  It  recognizes  the '  superiority  of  personal 
service  over  constructive  service  (Bronson  v,  Keokuk,  2 
Dill.  498);  and  whether  personal  service  is  prarti^-abie  mny 
be  asceitaincd  from  the  athdavitof  the  party,  or  his  at- 
torney or  agent.  (Bronpon  v.  Keokuk,  2  l>ill.  498.)  If 
it  appears  that  the  absent  defendant  resides  iu  another 
district,  service  may  be  made  by  the  marshal  of  that  dis- 
trict, and  a  special  order  may  direct  service  by  some  other 
oflScer.  (Bronson  v.  Keokuk,  2  DilL  498.)  I'ersonal 
service  must  be  made  in  nil  cases  where  the  residence  of 
defendant  is  known.  (Bronson  v.  Keokuk,  2  Dill.  49S.) 
An  order  directing  an  absent  defendant  to  appear  cannot 
be  made  until  the  return  day  of  the  writ.  (Bronson  v. 
Keokuk,  2  DilL  498.)  If  the  owner  of  stock  lives  in  an- 
other district,  the  btock  follows  the  person  (Kilgour  v. 
ISew  Orleans  Gas  L.  Co.,  2  Woods,  144);  and  stock 
not  designated  or  ascertained  is  a  mere  chose  in  action. 
(Kilgour  V.  ^ew  Orleans  Gas  L.  Co.,  2  Wood«,  144.)  If  a 
biJi  is  filed  to  reach  a  debtor's  assets,  the  debtor  may  be 
made  a  party  by  order  of  publication  (Brigham  v.  Lud- 
dington,  12Blatchf.  237);  and  the  order  will  not  be  granted 
if  complainant  and  the  pai-ty  to  be  brought  in  are  both 
citizens  of  the  same  State.  (Brigham  v.  Luddington,  1*2 
Biatchf.  237.)  Adequate  remedy  at  law  means  any  form 
of  remedy  at  law.  (La  Mothe  v.  Fink,  6  Sawy.  493.)  A 
federal  court  may  entertain  jurisdiction  of  a  creditor  s  bill, 
although  parties  in  tUe  suit  may  be  compelled  to  testify 
under  an  act  of  Congress  (Frazer  v.  Colorado  D.  &  S.  Co., 
2  McCrary,  11);  and  although  the  code  of  the  State  gives 
special  proceedings  to  subject  the  property  to  execution. 
(Frazer  V.  Colorado  D.  &  «.  Co.,  2  AlcCrary,  11.)  The 
same  property  cannot  be  subject  to  two  jurisdictions  at 
the  same  time^  and  the  first  levy  withdraws  the  property 
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from,  the  reach  of  another  court.  (Domestic  &  For.  Miss. 
Soc.  V.  Hinman,  2  McCrary,  543. )  If  a  defendant  volun^ 
tarily  files  an  answer,  the  conrt  acquires  jurisdiction  over 
biau  (lamer  v.  Itidianapolis  et^  K.  Co.,  8  Biss.  380.) 
This  section  correB|)onds  to  section  8  of  Act  of  March  3, 
1S75,  which  is  expressly  eaved  by  section  5,  Act  of  March 
3,  1 837.  Under  the  last  mentioned  aot,  a  suit  by  a  citizen 
of  Ohio  against  citizens  of  Vermont,  Kew  Tork  and  Maine, 
to  en  orco  a  claim  to  property  in  Vermont,  is  properly 
brought  in  the  ditstrict  of  \  t rmont.  (Carpenter  v.  Talbot, 
Cir,  Ct.  Vt.,33  Fed,  Rep.  537.)  This  section  applies  to 
suits  in  equity  under  United  States  Kevised  St^itutes,  sec- 
tion 4915^  to  procure  the  issue  of  letters  patent  for  an  in- 
vention, after  rejection  of  the  application  therefor.  (But- 
terworth  v.  Hill,  114  U.  a  128.) 

§  26*  Suits  airainst  iii1ta1>ita.iits  of 
Vnited  States  to  1>e  t^rovsrl^t  Krliero  they 
reside  or  are  found. — ^Except  in  the  cases  pro- 
\ided  in  the  next  three  sections,  no  person  shall  be 
arrested  in  one  district  for  trial  in  another,  in  any 
civil  action  befote  a  circuit  or  district  court;  and 
except  in  the  said  cases  and  the  cases  provided  by 
the  preceding  section,  no  civil  stiit  shall  be  brought 
ber'oi^  either  of  said  courts  against  an  inhabitant 
of  the  United  States,  by  any  original  process,  3n 
any  other  district  than  that  of  x^hich  he  is  an  in- 
habitant, or  in  which  he  is  found  at  the  time  of 
serving  the  writ.  (Rev.  Stats,  sec  739;  18  XJ.  S, 
Stats.  470;  1  Sup.  Rev.  Stats.  173.) 

Application  of  statute. — This  section  does  not  apply 
to  territorial  ciirts.  (Salisbury  v.  Sands,  2  DilL  270.) 
Its  proviaions  apply  to  process  in  equity  as  well  as  rt  lav 
(Winter  v.  Lndl  w,  8  Phila.  464);  as  on  a  bill  filed  to  set 
aside  a  foreclosure  sale.  (Pac-fic  R.  R.  v.  M.  P.  Ry.  Co., 
3  Fed.  Rep.  772;  1  McCrary,  647.)  It  applies  exclusively 
to  original  process.  (Picquet  v.  Swan,  5  Mason,  35.) 
The  statuto  of  Indiana  of  May  20,  1879,  relating  to  prt>- 

Tkd.Vroc—IU 
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cedure  in  actions  against  foreign  corporations,  their  officers 
or  agents,  does  tiot  apply  to  causes  arising  outside  the 
S  ate.  (Grover  v.  American  Eicpress  Co.,  11  Fed.  Rep. 
386  )  This  section  applies  to  suits  for  relief  against  inter* 
fering  patents.  (Liggett  etc.  Co.  v.  Miller,  1  Ped.  Bep. 
203;  1  McCrary,  31.)  It  inhibits  the  suing  of  any  person 
in  any  other  district  than  the  district  in  which  he  resides. 
(Lovejoy  v.  Hartford  Fire  Ins.  Co.,  11  Fed.  Rep.  64.)  The 
provisions  of  this  section  are  applicable  to  patent  suits. 
(Ohaffe  V.  Hayward,  20  How.  208;  Allen  v.  Blunt,  1 
BUtchf.  480;  Day  v.  Newark  Manf.  Co.,  1  Blatchf.  628.) 
A  bill  to  obtain  relief  against  a  judgment  is  deemed  an 
r  uxiliary  suit,  and  the  subposna  may  be  serve  I  in  another 
district  (Logan  ▼.  Patrick,  5  Cranch,  288;  Dunlap  ▼.  Stet- 
son, 4  Mason,  349);  and  if  plaintiff  is  non-resident,  it 
may  be  served  on  plaintifiTs  attorney.  ( Dunn  ▼.  Clarke,  8 
I'eters,  1;  Seegee  v.  Thomas,  3  Blatchf.  11;  Hitner  v. 
Suckley,  2  Wash.  C.  C.  465;  Read  v.  Consegua,  4  Wash. 
17 1;  Eckert  v.  Bauert,  4  Wash.  C.  C.  370;  Ward  v.  Sea^ 
bry,  4  Wash.  426.     See  additional  notes,  p.  898.) 

Territorial  limit  of  jurisdiction. — A  court  created 
within  and  for  a  particular  Territory  is  bounded  in  the 
exercise  of  its  power  by  the  limits  of  such  Territory. 
( Piquet  V.  Swan,  5  Mason,  35 ;  Ex  parte  Graham,  3  Wash. 
C.  C.  450.)  Whatever  may  be  the  extent  of  the  jurisiiic- 
tion  over  the  subject-matter  in  a  suit  in  respect  to  juris- 
diction over  persons  and  property,  it  can  only  be  exercised 
wi  hin  the  limits  of  the  judicial  district.  (Toland  v. 
Sprague,  12  Peters,  3(X);  Pict^uet  v.  Swan,  6  Mason,  35.) 
The  circuit  courl;  has  jurisdiction  only  over  the  inhabitants 
of  the  district,  or  persons  ** found"  therein,  and  served 
with  process.  (Pollard  v.  D wight,  4  Cranch,  422 ;  Ander> 
son  y.  Shaffer,  10  Fed.  Bep.  266.)  Where  a  citizen  of 
^'ew  Hampshire  and  a  citizen  of  Georgia  sued  a  eitizen  of 
Massachusetts  in  New  York,  where  he  was  arrested,  the 
court  had  no  jurisdiction.  (Moffat  v.  Soley,  2  Paine,  103. ) 
Where  there  are  two  districts  in  a  State,  a  citizen  of  such 
State  is  liable  to  suit  in  either  district,  if  served  with 
process.  (McMicken  v.  Webb,  11  Peters,  25;  Vore  v. 
»  owler,  2  Bond,  294 ;  Locomotive  Co.  v.  Erie  B.  Co.  10 
Blatchf.  234.) 
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Jurisdiction,  how  acquired. — A  Federal  court  ac- 
qnirea  jnrisdictioa  over  parties  only  bya  eervice  of  process 
or  by  their  voluutary  appearance  (Hemdoa  v.  Biagw&y, 
17  How.  424),  and  only  oy  service  of  process  within  tl  e 
district  (Allen  v.  Blunt,  1  Blatchf.  480 ;  Union  Sugar  Reti. 
▼•  Matthieasen,  2  Cliff.  904),  and  not  then  if  ke  is  but 
temporarily  ^  ithin  the  district.  (Smith  ▼.  Tnttle;  5  BIes. 
159.)  A  person  who  comes  within  the  district  merely  for 
the  purpose  of  attending  a  trial  in  a  State  court  cannot  be 
served  with  process  issuing  out  of  a  United  States  court 
(Juneau  Bank  v.  McSpedan,  5  Biss.  64);  and  if  served 
with  summons  while  attending  the  trial  of  a  cause  in  the 
circuit  court  as  a  party,  the  service  will  be  set  aside. 
(Parker  y.  Hotchkisa^  1  Wall.  Jr.  2G7 ;  contra^  Blighc  v. 
Fisher,  Peters  C.  G.  41.)  Where  defendant,  not  an  in- 
habitant of  the  district,  is  inveigled  or  enticed  into  the 
district  by  false  representations  or  deceptive  contrivances, 
service  of  process  on  him  within  the  district  is  illegal. 
(Steiiicr  v.  Bonn,  4  Fed.  Rep.  17 ;  Union  S'lgar  Refi.  v. 
Matthiessen,  2  (3li£  304.)  If  a  non-re&ident  comes  into 
the  district  for  the  purpose  of  pleading  to  an  indictment 
and  giving  bail,  he  cauiot  be  sued  before  he  has  a  reason- 
able time  to  depart.  (U.  S.  v.  Bridgman,  8  Am.  1  aw 
Rec  541.)  If  defendant  is  ft  non-resident  of  the  district, 
the  record  must  show  with  cenainty  that  process  was 
served  upon  him  within  the  district.  (Allen  v.  Bluit,  1 
Blatchi  480;  Vore  v.  Fowler,  2  Bond,  294;  McC.o»key 
V.  Cobb,  2  Bond,  16 ;  Thayer  v.  Wales,  5  i^iah.  448.  hee 
additiooal  notes,  p.  898.) 

Waiver  of  irregrularities. — AFedernl  court  hag  no 
authority  to  issue  process  to  another  district.  (Herndon 
V.  Ridgway,  17  How.  424.)  So  the  process  of  a  circuit 
court  cannot  1>6  served  without  the  district  in  which  it  is 
established  except  by  special  authority  of  law.  (Toland 
y.  Sprague^  12  reters,  900 ;  £x  parte  Graham,  3  Wash. 
G.  d  456;  Wilson  y.  Graham,  4  Wash.  C.  O.  53.)  In 
proceedings  for  relief  against  an  interfering  patent  under 
section  four  thousand  nine  hundred  and  eigntecn.  Revised 
Statutes,  no  piovision  is  made  for  serxice  of  notice  on 

Erties  outside  of  the  district.     (Liggett  v.  Miller,  1  Fed. 
ifk.  203 ;  1  McCrary,  31.)    ^o  judgment  can  be  rendered 
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Q^inftt  a  defendant  who  has  not  been  Bervcd  with  process 
in  the  manner  pointed  out,  unless  the  defendant  wcivtti 
tbo  necessary  process  by  entering  his  appearance.  (Levy 
▼.  Titzpalrlck,  15  Peters,  1C7.)  A  party  defendant  may 
plead  service  of  process  on  him  out  of  the  district  by  ple.\ 
m  abateuieut  of  the  suit.  (Van  Antwerp  v.  Hulburd,  7 
R'atdif.  42G.)  Where  a  def^dant  appears  without  tak.ni; 
exceptions,  it  is  an  admission  of  the  regularity  of  the 
service  (Gnicie  v.  Palmer,  8  Wheat.  699) ;  but  if  h)  ap- 
pears and  answers  the  bill,  he  cauno!^  on  the  hearing  ol  jcct 
that  the  bill  contained  a  prayer  lor  process,  or  that  he  waa 
not  served.  (Segee  v.  'ihomas,  3  Blatchf.  11.)  Ani  if 
ha  appears  ana  pleads  on  the  merits,  it  is  a  waiver  of  ir- 
regularity. (Tolandv.  Sprague,  12  Peters,  300;  Poulard 
V.  Dwight,  4  Cranch,  422 ;  Irvine  v.  Lowiy,  14  Petei  s, 
203.) 

CorporatiQiis. — A  corporation  can  have  no  existence 
beyond  the  limits  of  t '  le  State  in  which  it  i  i  created ;  hence 
service  of  process  npon  its  officers  in  another  8tate  will  not 
confer  junsdictiaa  npon  a  circuit  court  in  that  State  over 
the  corporation.  (^  orthem  In d.  I^.  Ca  v.  M  ichigaa  Cent. 
R.  €«.,  15  How.  233;  Day  v.  Kewmark  Manuf.  Co.  1 
Watclif.  62S;  l>ecker  v.  New  Y  ork  B.  &  P.  Co.,  1 1  Blatchf. 
76;  Myers  v.  Dorr,  13  Biatchf.  22.)  As  a  corporatiuu 
cannot  be  made  a  party  to  a  civil  suit  by  origin ^il  process 
in  any  olhi  r  district  than  i  he  State  wherein  it  was  created 
(Myers  v.  Dorr,  13  Blatchf.  23)»  so  a  national  bank  c  n- 
not  be  sued  out  of  the  di^'trict  in  which  it  is  locatel 
(Maine  V.  Sec  nd  Nat.  Bank,  6  Bias.  26);  but  a  trading 
oorporption  may  be  s-ed  in  any  district  in  which  it  eon- 
ducts  its  bufliueas  (Hayden  v.  Androscognn  Mills,  1  Fed. 
Bep.  9.*0«  aud  a  foreign  corporation  maybe  sued  in  a  dis- 
trict other  than  tliat  of  which  it  is  a  resident,  if  it  has  a 
duly  auihorized  resident  agent  qualified  to  acknowledge 
service  of  process  (Rnnkle  v.  Lamar  Ins.  Ca,  2  1  ed.  Rep. 
9;  Moch  V.  V.  F.  &  M.  Ins.  Co.,  10  Fed.  Rep.  693);  or  if 
it  consents  that  process  may  be  sei  ved  on  its  agent  in  such 
State,  juiisdiction  attaches.  (Ex  parte  Schollenlterger, 
96  U.  S.  369;  Knott  v.  Southern  L.  Ins.  Co.,  2  Wood  , 
479;  Ehrman  v.  Tentonia  Ins.  Co.,  1  Fed.  R^p.  479; 
Rankle  v.  LAmar  Ins.  Co.,  2  I  ed.  Rep.  9;  Fonda  v.  rriUAk 
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Am.  Ins.  Ca,  10  Chic.  L.  N.  309;  Albright  ▼.  Empire 
Tntna.  Co.,  18  Alb.  L.  J.  313;  coning  Pomeroy  v.  Ne# 
York  &  N.  H.  R.  Co.,  4  Blatchf.  120;  Southern  &  A.  T. 
R.  <U  V.  New  Orleans  M.  &  T.  R.  Co.,  2  Cent.  L.  J.  88; 
Still  well  ▼.  Empire  F.  Ins.  Co.,  4  Cent  L.  J.  463.)  A 
foreign  corporation  doing  business  within  the  State  is 
liable  to  suit  by  service  of  process  on  an  agent  (  Albright 
▼.  Empire  Trans.  Co.,  18  Alb.  L.  J.  313;  see  Brownell  v. 
T.  ft  a  R.  Co.,  3Fe(L  Rep.  761;  18  Blatchf.  243;  Moch 
V.  V.  F.  &  M.  Ins.  Co.,  10  Fed.  Eep.  696;  4  Hughe-,  61); 
although  there  is  no  State  law  requiring  it:  to  appoint  an 
^enfc  to  accept  eerrice  of  process.  (Wilson  Pack.  Co.  y. 
Hun  er,  11  Chic.  L.  N.  207.)  Corporation i  may  be  found 
for  service  of  procesj  wherever  they  are  doing  busine  s. 
(Wilson  Packing  Co.  v.  Hunter,  8  Cent  L.  J.  333);  Rail- 
road Ca  Y.  Harris,  12  WaiL  65;  Ex  parte  Schol.enberger, 
9S  U.  &  369;  Moulin  v.  Ins.  Co.,  1  Du^ch.  67;  Moch  v, 
Ins.  Co.,  10  Fed.  Rep.  606;  Wheeling  e c  Trans.  Co.  v. 
R  &  O.  R.  Co.,  1  Cin.  Rep.  311;  Hannibal  etc.  K.  Co.  v. 
Crane,  102  IlL  249;  Handy  v.  Ins.  Co.,  37  Ohio  St  366; 
2  Ohio  Law  J.  289;  McNichol  v  .U.  S.  Mercantile  Asso- 
ciatiun,  14  Cent  L.  J.  51;  Williams  v.  Empire  Trans. 
Co.,  14  O.  G.  52a) 

A  personal  privilege  and  may  be  waived.— This 

section  is  not  a  denial  of  jurisdiction,  but  the  grant  of  a 
privilege  to  defendant  not  to  be  sued  out  of  the  State 
where  he  resides,  unless  served  with  process  in  the  State 
where  suit  is  brought  (Harrison  v.  Kowan,  Peters  C.  C. 
489);  and  under  its  provisions  the  privilege  granted  to 
him  may  be  waived  (Flanders  v.  ^tna  I  is.  Co.,  3  Mafton, 
158;  seeLovejoy  V.  Hartford  P.  lus.  Co.,  11  Fed.  Rep. 
63),  as  by  a  voluntary  appearance  (Harrison  v.  Rowan, 
Peters  C.  C.  489;  Hale  v.  Contin.  Ins.  Co.,  12  Fed.  Rep. 
359);  and  his  appearance  without  process  is  a  waiver  of 
the  privilege  to  object  to  the  non-service  of  process. 
(dracie  v.  Palmer,  8  Wheat  699;  Seegee  v.  Thomas,  3 
Blatchf.  11;  Kelsey  v.  Pennsylvania  R.  Co.,  14  Blatcht 
89;  McCloskey  v-  Cobb,  2  Bond,  16;  Flanders  v.  -ffitna 
Ins.  Co.  3  Mason,  158;  Harrison  v.  Rowan,  Peters  C.  C 
499;  Clarke  y.  Navigation  Co.,  1  Story,  531.)  S  >  appear- 
ing and  moving  to  dismiss  the  bi.l  for  w.«nt  of  et^uity 
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(Jones  V.  Andrews,  10  Wall.  327),  or  an  appearance  unac- 
companied l>y  a  plea  claiming  the  privilege,  is  a  waiver  of 
it.  (Harrison  Y.  Ro^van,  Peters  C.  O.  469.)  For  an  ap- 
pearance to  confer  jurisdiction,  the  party  must  be  a  party 
to  the  record.  (Kentucky  8.  M.  Co.  v.  Day,  2  S  wy.  468.) 
If  a  fjarty  is  a  non-resident  he  may  appeir  in  the  suit  and 
p'ead  his  personal  privilege  (Teese  v.  Phelps,  1  McAil. 
17).  and  such  an  appearance  is  not  a  waiver  (Harrison  v« 
Bowan,  Peters  C.  C,  489);  but  it  is  not  a  waiver  to  appear 
and  plead  to  the  jurisdiction  by  an  attorney.  (Commer- 
cial Bank  v.  Slocomb,  14  Peters,  60;  Thayer  v.  Wales,  5 
>ish.  448;  Decker  v.  New  York  B.  &  P.  Co.,  11  Blatchf. 
76.)  Where  a  bill  was  iiled  in  the  southern  district  of 
Mississippi  against  four  defendants,  two  of  whom  ap- 
peared for  the  purpose  of  moving  to  dismiss  the  bill  and 
the  other  two  declined  to  appear  and  process  was  not 
served  on  them,  the  court  had  no  alternative  but  to  dis* 
miss  the  bill,  they  beioff  necessary  parties.  (Hemdon  v. 
Bidgway,  17  How.  424.) 

Process  by  attachment. — An  attachment  against  the 
property  of  a  non-resident  cannot  be  sued  out,  unless  the 
defendant  i^  first  personally  served  with  process.  (£!x 
parte  Des  Moines  R.  R.  Co.,  2  Morr.  Trans.  d03. )  The  cir- 
cuit court  has  no  iurisdiction  in  attachment  suits  against  a 
non-resident  without  the  district.  (Hollings worth  ▼. 
Adams,  2  Dall.  398;  Toland  v.  Bprague,  12  Peters,  900; 
Chafifee  v.  Hayward,  20  How.  208;  Day  v.  Newarlt  Manuf. 
Co.,  I  Blatchf.  628:  Sadler  v.  Hudson,  2  Curt.  6;  Manldin 
v.  Carll,  3  Hughes,  247;  Picquet  v.  Swan,  5  Mason,  35; 
Richmond  v.  Dreyfous,  1  Sum.  131.)  Process  of  foreign 
attachment  cannot  be  properly  issued  by  the  ei*'cuit  court 
i6  ca^es  where  defendant  is  domiciled  abroad  or  not 
found  within  the  district,  where  it  can  be  served  upon  him 
(Toland  v.  Sprague,  12  Peters,  300;  Anderson  v.  Shafifer» 
10  Fed.  E  ep.  266),  and  this  applies  to  corporations.  (Mey- 
ers V.  Dorr,  12  Blatchi  22.)  Process  of  attachment  on  the 
effects  of  a  person  not  an  inhabitant  cannot  beserved  (Pol- 
lard v.  Dwight,  4  Crancb,  424);  but  if  served  not  only  on 
the  property  but  on  the  defendant^  jurisdiction  attaches. 
(North  V.  McDonald,  1  Biss.  57.)  An  a  signee  appointed 
by  a  bankrupt  court  of  another  district  is  within  the  pxli^ 
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although  there  is  property  within  the  district.  (Shain- 
wald  V.  Lewris,  5  Fed.  Rep.  510;  S.  C.  6  Sawy.  685.)  Where 
a  citizen  of  the  United  States  is  a  resident  in  a  forei^  conn- 
try,  the  circuit  court  has  no  jurisdiction  over  a  suit  brought 
by  an  alien,  although  he  has  property  within  the  district 
which  may  be  atta^ed.    (l^icquet  v.  Swan,  5  Mason,  35. ) 

Civil  suit.  — **  Civil  suit ''  means  a  suit  within  the  cate- 
gory of  **  all  suits  of  a  civil  nature  at  common  law  or  in 
equity, "  and  a  cause  of  admiralty  juiisdiction  is  not  with- 
in the  meaning  of  this  prohibition.  (Atkins  v.  Disinte- 
gratinsf  Co.,  18  Wall.  272;  Casey  v.  Leary,  2  Ben.  630; 
Manchester  v.  Hotchkisa,  13  Int.  Rev.  Rec.  125;  but  see 
Ex  parte  Graham,  3  Wash.  C.  C.  456;  Wilson  v.  Pierce, 
15  Law  Rep.  137;  New  En^and  Ins.  Co.  v.  Navigation 
Co.,  13  Int.  Rev.  Rec.  94.)  This  provision  does  not  apply 
to  a  person  who  has  never  been  an  inhabitant  of  the  Uni- 
ted State").  (Cushing  v.  Laird,  4  Ben.  70. )  A  prize  pro- 
ceeding is  a  civil  suit,  and  if  against  the  person,  can  be  in- 
stituted only  in  the  district  where  he  is  inhabitant  or  is 
found.  (Ex  parte  Graham,  3  Wash.  C.  C.  456.  Attach- 
ment will  lie  against  in  debt  or  contract  or  tort.  (Mc- 
Grath  v.  Candalero,  Bee,  64;  Bouysson  v.  Miller,  Bee, 
186. )  It  may  be  issued  against  a  non-resident  ii  an  action 
on  contract,  even  if  the  non-resident  be  a  corporation. 
(Clarke  v.  Navigation  Co.,  1  Story,  531.) 

§  27  (746).     Causes  not  discontiniied  1»y 

neiPT  term* — When  the  trial  or  hearing  of  any 
cause,  civil  or  criminal,  in  a  circuit  or  district  court, 
has  been  commenced  and  is  in  progress  before  a 
jury  or  the  court,  it  sball  not  be  staid  or  discon- 
tinued by  the  arrival  of  the  time  fixed  by  law  for 
another  session  of  said  court;  and  the  court  may 
proceed  therein  and  bring  it  to  a  conclusion,  in  the 
same  manner  and  with  the  same  effect  as  if  another 
stated  term  of  the  court  had  not  intervened.  (Rev. 
Stata.,  sec.  746.) 

The  trial  is  in  pro<]^ss  although  the  jury  is  not  com- 
plete, where  some  of  the  jury  have  been  sworn.  (Q-  S.  v, 
Loughery,  ISBlatchf.  267.) 
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§  28  (735).  Captures  of  iitftiirrectioiaary 
property,  Trhere  cogrnizable* — Proceedings 
for  the  condemnation  of  any  property  captured,  as 
prize,  whether  on  the  high  seas  or  elsewhei^  out  of 
the  limits  of  any  judicial  district,  or  within  any  dis- 
trict,  on  account  of  its  being  purchased  or  acquired, 
sold  or  given,  with  intent  to  use  or  employ  the 
same,  or  to  suffer  it  to  be  used  or  employed,  in  aid- 
ing, abetting,  or  prompting  an  insurrection  against 
the  government  of  the  United  States,  or  knowingly 
so  used  or  employed  by  the  owner  thereof,  or  with 
his  consent,  may  be  prosecuted  in  any  district  where 
the  same  may  be  seized,  or  into  which  it  may  be 
taken  and  proceedings  first  instituted.  (18  U.  S. 
Stats.  318;  1  Sup.  Rev.  Stats.  138;  Rev.  Stats,  sec. 
735.) 

§  29.     Proceeding's  to  enjoin  comptrol 

ler  of  the  cnrrency. — All  proceedings  by  any 
national  banking  association  to  enjoin  the  comp- 
troller of  the  currency,  under  the  provisions  of  any 
law  relating  to  national  banking  associations,  shall 
be  had  in  the  district  where  such  association  is  lo- 
cated.    (Rev.  Stats,  sec.  736.) 

§  30*  Saits  of  a  local  nature  in  States 
containing:  scT-eral  districts. — In  suits  of  a 
local  nature,  where  the  defendant  resides  in  a  dif- 
ferent district  in  the  same  State  from  that  in  which 
the  suit  is  brought,  the  plaintiff  may  have  original 
and  final  process  against  him,  directed  to  the  mar- 
shal of  the  district  in  which  he  resides.  (Rev. 
Stats,  sec.  741.) 

§  31.  IVltere  land  lies  in  different  dis- 
tricts of  same  State. — ^Any  suit  of  a  local  na- 
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ture,  at  law  or  in  equity,  where  tbe  land  or  other 
subject-matter  of  a  £[xed  character  lies  partly  in  one 
district  and  partly  in  another,  within  the  same 
State,  may  be  brought  within  the  circuit  or  district 
court  of  either  district;  and  the  court  in  which  it  Ia 
brought  shall  have  jurisdiction  to  hear  and  decide 
it,  and  to  cause  mesne  or  final  process  to  be  issued 
and  executed,  as  fully  as  if  the  said  subject-matter 
were  wholly  within  the  district  for  which  such  court 
is  constituted.     (Ilev.  Stats,  sec.  742.) 

§  32*     Process,  -vrliere  returaa1»le* — Ak- 

KANSAS. — All  process,  civil  and  criminal,  against 
persons  residing  in  the  coimties  of  Columbia,  How- 
ard, Hempstead,  La  Fayette,  Little  River,  Miller, 
Nevada,  Ouachita,  Pike  and  Sevier,  shall  be  made 
returnable  to  said  courts,  respectively,  at  said  city 
of  TexAvksiTka.;  provided t  that  all  crimes  and  offenses 
heretofore  committed  within  the  division  created 
by  this  act,  shall  be  prosecuted,  tried  and  deter- 
mined in  the  same  manner  and  with  the  same  ef- 
fect as  if  this  act  had  not  been  passed.  (Approved 
February  28,  1887;  24  U.  S.  Stats.  428;  the  same 
rule  approved  in  act  approved  February  17,  1887, 
24  U.  S.  Stats.  406.) 

California. — ^All  process  returnable  to  or  pro- 
ceedings noticed  for  any  term  of  the  present  cir- 
cuit or  district  court  of  California  shall  b«  deemed 
returnable  to  the  next  term  of  said  courts,  respect- 
ively, in  the  said  northern  district,  as  fixed  by 
this  act.     (24  U.  S.  Stats.  309.) 

Geosgia — Western  division  of  northern  dis- 
trict. -  All  process,  civil  and  criminal,  issued 
cgainct  citizens  residing  in  said  counties,  shall  be 
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made  returnable  to  the  said  courts  respectively,  at 
the  said  city  of  Columbus,  and  not  otherwise.  (26 
XT.  S.  Stats.  1 1 10.)  All  mesne  and  final  process, 
subject  to  the  provisions  hereinbefore  contained, 
issued  in  either  of  said  divisions,  may  be  served  and 
executed  in  either  or  both  of  the  divisions.  (21 
U.  S.  Stats.  63.) 

Kansas. — All  mesne  and  final  process  subject 
to  the  provisions  of  this  act,  issued  in  either  of 
said  divisions,  may  be  serve* I  and  executed  in  either 
or  both  of  the  divisions.     (26  U.  S.  Stats.  129.) 

Kentucky. — In  the  district  of  Kentucky  the 
clerks  of  the  circuit  and  district  courts,  respect- 
ively, upon  issuimg  original  process  in  a  civil  action, 
shall  make  it  returnable  to  the  court  nearest  to  the 
county  of  the  residence  of  the  defendant,  or  of 
that  defendant  whose  county  is  nearest  a  court,  if 
he  have  information  sufficient,  and  shall  imme- 
diately, upon  payment  by  the  ])laintiff  of  his  fees 
accrued,  send  the  papers  filed  to  the  clerk  of  the 
court  to  which  the  process  in  made  returnable;  and 
whenever  the  process  is  not  thus  made  returnable, 
any  defendant  may,  upon  motion,  on  or  before  the 
calling  of  the  cause,  have  it  transferred  to  the 
court  to  which  it  should  have  been  sent  had  the 
clerk  known  the  residence  of  the  defendant  when 
the  action  was  brought.     (Rev.  Stats.,  sec.  745.) 

Louisiana. — All  processes  from  the  circuit  and 
district  courts  of  the  United  States  from  the  west- 
ern district  of  Louisiana  against  defendants  resid- 
ing in  the  parishes  of  Saint  Landry,  Saint  Martin, 
Cameron,  Calcasieu,  La  Fayette,  and  Vermillion, 
in  the  State  of  Louisiana,  shall  be  returned  to  said 
courts  at  Opelousas;  all  process  against  defendants 
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residing  in  the  parishes  of  Kapides,  Vernon, 
Avoyelles,  Catahoula,  Grant,  and  Winn  shall  be 
returned  to  Alexandria;  all  processes  against  defend- 
ants residing  in  the  parishes  of  Caddo,  De  Soto, 
Bossier,  Webster,  Claiborne,  Bienville,  Natchi- 
toches, E;ed  River,  and  Sabine,  shall  be  returned  to 
Shreveport;  and  all  processes  against  defendants 
residing  in  the  parishes  of  Ouachita,  Franklin, 
Bichland,  Morehouse,  East  Carroll,  West  Carroll, 
Madison,  Tensas,  Concordia,  Union,  Caldwell, 
Jackson,  and  Lincoln  shall  be  returned  to  Monroe. 
(25  U.  S.  Stats.  388.)  All  processes  from  the  cir- 
cuit and  district  courts  for  the  eastern  district  of 
Louisiana  against  defendants  residing  in  th«  par- 
ishes of  Pointe  Coupee,  West  Baton  E,ouj2;e,  Iber- 
ville, Ascension,  East  Feliciana,  West  Feliciana, 
East  Baton  Bouge,  Saint  Helena,  and  Livingston, 
shall  be  returned  to  said  courts  at  Baton  B«uge, 
Louisiana,  and  all  processes  against  defendants 
residing  in  other  parishes  of  the  eastern  district 
of  Louisiana  shall  be  returned  to  New  Orleans. 
(25  U.  S.  Stats.  438.) 

Minnesota. — All  civil  process  from  the  cir- 
cuit and  district  courts  of  the  United  States  for 
said  district  of  Minnesota,  against  defendants  i*e- 
siding  or  found  therein,  shall  be  returned  to  the 
place  appointed  for  the  holding  of  said  courts  in  the 
division  where  such  defendant  resides.  (26  U.  S. 
Stats.  72.) 

Mississippi. — Process  issuing  from  the  courts  of 
either  division  of  said  northern  district  shall  be  di- 
rected to  the  marshal  of  said  northern  district,  and 
may  bo  executed  by  him  or  his  deputies  upon  the 
p;irty  or  partiej  for  whom  issued,  wherever  found 
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ia  said  northern  district.     (22  U.  S.  Stats.  101.) 

Missouri. — Process  issuing  out  of  the  courts  of 
either  division  of  said  districts  shall  bo  directed  to 
the  marshal  of  the  district  ia  "wliich  the  division  is 
located,  and  may  be  executed  by  him  or  his  dep- 
uties upon  the  party  or  parties  against  whom  issued, 
wherever  found  within  his  district.  (24  U.  S. 
Stats.  424.) 

North  Dakota. — All  mesne  and  final  process 
subject  to  the  provisions  of  this  act,  issued  in  either 
of  said  divisions,  may  be  served  and  excuted  in 
either  or  all  of  said  divisions.     (26  U.  S.  Stats.  67.) 

Ohio  — All  mesne  and  final  process,  subject  to 
the  provisions  hereinbefore  contained,  issued  in 
either  of  said  divisions,  may  be  served  and  ex- 
ecuted in  either  or  both  of  the  divisions.  (20  TJ. 
S.  Stats.  101.)  All  mesne  and  final  process  sub- 
ject to  the  divisions  hereinbefore  contained,  issued 
in  either  of  said  divisions,  may  be  served  and  ex- 
ecuted in  either  or  both  of  the  divisions.  (21  U. 
S.  Stats.  63.) 

Tennesseb. — All  process  issued  against  defend- 
ants residing  in  said  county  of  Hardeman  shall  be 
returned  to  Jackson,  and  all  civil  causes  of  action 
wh^ch  have  accrued  in  said  county,  of  which  the 
courts  of  the  United  States  have  jurisdiction,  shall 
be  cognizable  in  the  court  at  Jackson,  but  all  of- 
fenses committed  in  said  county  against  the  laws 
of  the  United  States  before  the  passage  of  this  act 
shall  be  cognizable  in  the  court  of  the  western 
division  of  the  western  district  of  Tennessee  held 
at  Memphis;  and  actions  or  proceedings  now  pend- 
ing at  Memphis  against  defendants  residing  in  said 
county  of  -Hardeman  may,  on  the  application  of 
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either  party,  be  transferred  to  the  court  at  Jack- 
son; and  in  case  of  such  transfer,  all  papers  and 
files  therein,  with  copies  of  all  journal  entries, 
shall  be  transferred  to  the  office  of  the  clerk  of  the 
court  at  Jackson,  and  the  same  shall  proceed  in  all 
respects  as  though  originally  commenced  in  said 
court.  (Approved  January  15,  1883;  22  U.  S. 
Stats.  402.)  All  process  hereafter  issuing,  except 
as  hereinafter  provided,  against  citizens  of  said 
county  of  Grundy  from  the  district  or  circuit  courts 
of  said  State,  shall  be  retumablo  before  the  dis- 
trict or  circuit  courts  for  the  middle  district  of 
Tennessee;  and  that  any  case  now  pending  in  the 
district  or  circuit  court  of  the  United  States  for 
the  southern  district  of  East  Tennessee  against 
citizens  of  said  county  of  Grundy  may,  at  their 
election,  be  transferred  to  the  district  or  circuit 
court  for  the  middle  district  of  Tennessee  at  Nash- 
ville. (53  U.  S.  Stats.  280.)  Hereafter  all  proc- 
ess issuing  except  as  hereinafter  provided  against 
citizens  of  the  county  of  Fentress  from  the  dibtrict 
and  circuit  courts  of  the  United  States  shall  be  re- 
turnable before  said  court  at  Chattanooga  in  said 
State;  provided,  tliat  caubes  now  pending  in  the 
middle  district  of  Tennessee  from  Fentress  county 
shall  be  determined  where  pending,  except  in  cases 
where  both  parties  consent  to  removal;  and  provid- 
ed fur  (Jier,  that  all  prosecutions  for  crimes  or  of- 
fenses heretofore  committed  in  said  county,  shall 
be  commenced  and  proceeded  with  as  if  this  act 
had  not  been  pasted.  (Approved,  December  27, 
1884;  23  U.  S.  Stats.  280.) 

Texas. — All  prosecutions  in  either  of  said  dis- 
tricts for  offenses  against  the  laws  of  the  United 

Fed.  Proc— If. 
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States  shall  be  tried  in  tliat  division  of  the  district 
'  to  which  process  for  the  county  in  which  said  of- 
fenses are  committed  is  by  said  section  required  to 
be  returned.  And  all  writs  and  recognizances  in 
said  prosecutions  shall  he  returned  to  that  division 
in  which  said  prosecutions  by  this  act  are  to  be  tried. 
(21  TJ.  S.  Stats.  198.)  All  process  issued  against 
defendants  residing  in  any  county  which  may  here- 
after be  created  by  law,  shall  be  returned  to  the 
nearest  place  for  holding  court  in  the  judicial  dis- 
trict within  which  said  county  is  formed.  And  if 
there  be  more  than  one  defendant,  and  they  reside 
in  different  divisions  of  the  district,  the  plaintiff 
may  sue  in  either  division,  and  send  duplicate  writ 
or  writs  to  the  other  defendants,  on  which  the 
plaintiff  or  his  attorney  shall  indorse  that  the  wiit 
thus  sent  is  a  copy  of  a  writ  sued  out  of  a  court  of 
the  proper  division  of  the  said  district;  ard  the  said 
writs,  when  executed  and  returned  into  the  office 
from  which  they  issued,  shall  constitute  one  suit, 
and  be  proceeded  in  accordingly.  (20  U.  S.  Stats. 
318.)  All  process  issued  against  defendants  resid- 
ing in  the  counties  of  Brazos,  Bobertson,  Leon, 
Limestone,  Freestone,  McLennan,  Falls,  Bell,  Cor- 
yell, Hamilton,  Comanche,  Erath,  Hood,  Bosque, 
Somerville,  Hill,  Brown,  Coleman,  and  Hunnells 
shall  be  returned  to  Waco.  (20  U.  S.  Stats.  318, 
as  amended  23  TJ.  S.  Stats.  35  )  All  process  issued 
agaiubt  defendants  residing  in  the  counties  of  Na- 
varro, Johnson,  Ellis,  Kaafman,  Dallas,  Bockwall, 
Hunt^  Lamar,  Fannin,  Grayson,  Collin,  Denton, 
Cook,  Montague,  Wise,  Tarrant,  Parker,  Delta,  and 
Cky  shall  be  returned  to  Dallas.  (20  TJ.  S.  Stata. 
318,  as  amended  23  TJ.  S.  Stats.  35.)     AH  prooett 
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issued  against  defendants  residing  in  the  counties 
of  Eastland,  Stephens,  Young,  Archer,  Wichita, 
Wilbarger,  Baylor,  Throckmorton,  Shackelford,  Cal- 
lahan, Taylor,  Jones,  Haskell,  Knox,  Hardeman, 
Greer,  Nolan,  Fisher,  Stonewall,  Kent,  Dickens, 
King,  Cottle,  Motley,  Brisco,  Hall,  Childress,  Col- 
lingsworth, Donley,  Armstrong,  Deaf  Smith,  Old- 
ham, Potter,  Carson,  Gray,  Wheeler,  Hemphill, 
Lipscomb,  Ochiltree,  Boberts,  Hutchinson,  Hans- 
forid,  Sherman,  Moore,  Hartley,  Palo  Pinto,  Jack, 
and  Dallam  bhall  be  returned  to  Graham.  (20 
TJ.  S.  Stats.  318,  as  amended  23  TJ.  S.  Stats.  35.) 
All  process  issued  against  defendants  residing  in 
the  counties  of  Jackson,  Matagorda,  Brazoria, 
Wharton,  Colorado,  Fort  Bend,  Austin,  Harris, 
Galveston,  Chambers,  Jefferson,  Orange,  Hardin, 
Liberty,  Montgomery,  Waller,  Grimes,  Madison, 
Walker,  San  Jacinto,  Polk,  Tyler,  Jasper,  and 
Newton  shall  be  returned  to  Galveston.  (20  TJ.  S. 
Stats.  318,  as  amended  23  U.  S.  Stats.  35.)  All 
process  issued  against  defendants  residing  in  the 
counties  of  Sabine,  San  Augustine,  Shelby,  Nacog- 
doches, Angelina,  Trinity,  Houston,  Anderson, 
Cherokee,  Panola,  Busk,  Smith,  Henderson,  Van- 
zandt.  Bains,  Gregg,  and  Wood  shall  be  returned 
to  Tyler.  (20  U.  S.  Stats.  318,  as  amended  23 
U.  S.  Stats.  35.)  All  process  issued  against  de- 
fendants residing  in  the  counties  of  Upsher,  Har- 
rison, Marion,  Cass,  Bowie,  Bed  Biver,  Titus, 
Camp,  Hopkins,  Morris,  and  Franklin  shall  be  re- 
turned to  Jefferson.  (20  U.  S.  Stats,  318,  as 
amended  23  TJ.  S.  Stats.  35.)  All  process  issued 
against  defendants  residing  in  the  counties  of  Cam- 
eron,   Hidalgo,   and   Starr  shall   be   returned   to 
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Brownsville.  (20  XJ.  S.  Stats.  318,  as  amended 
23  TJ.  S.  Stats.  35.)  All  process  issued  against 
defendants  residing  in  the  counties  of  Calhoun, 
Victoria,  Goliath,  Bee,  Live  Oak,  Karnes,  De  Witt, 
Lavaca,  Gonzales,  Guadalupe,  Wilson,  Atacosa, 
McMulleii,  Bexar,  Comal,  Kendall,  Kerr,  Edwards, 
Bandei-a,  Medina,  Frio,  Zavala,  Uvalde,  and  Kinney 
shall  bo  returned  to  San  Antonio.  (20  U.  S. 
Stats.  318,  as  amended  23  U.  S.  Stats.  35.)  So 
much  of  the  20  XJ.  S.  Stats.  318  act  as  makes  all 
process  against  defendants  residing  in  the  count 'ea 
of  Aransas,  Duval,  Nueces,  La  Salle,  Zapata,  San 
Vatricio,  liefugio,  Dimmit,  Webb,  Encinal  and 
Maverick  returnable  to  Brownsville  is  hereby  re- 
pealed, and  such  process  is  hereby  made  returnal  le 
to  San  Antonio;  and  all  causes  of  civil  actio h 
which  have  accrued  in  said  counties,  or  either  of 
them,  since  the  passage  of  the  act  to  which  this  is 
an  amendment,  or  which  shall  hereafter  accrue, 
shall  be  cognizable  in  the  court  at  San  Antonio. 
(21  U.  S.  Stats.  10.)  All  process  issued  against 
defendants  residing  therein  shall  be  returned  to 
Galvebton;  and  all  civil  causes  of  action  which  have 
accrued  in  said  county,  of  which  the  courts  of  the 
United  States  have  jurisdiction,  shall  be  cognizable 
in  the  court  of  Galveston,  but  all  offenses  com- 
mitted  in  said  county  against  the  laws  of  the 
United  States  before  the  passage  of  this  act  si  all 
be  cognizable  in  the  court  of  the  western  district, 
as  provided  in  said  act  of  the  twenty-fourth  of 
February,  eighteen  hundred  and  seventy-nine. 
(21  U.  S.  Stats.  10.)  All  proc(^S3  issued  against 
defendants  refolding  in  the  counties  of  Fayette, 
Washing  on,    Burleson,   Milan,  Williamson,  Lee^ 
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Bastrop,  Caldwell,  Hays,  Travis,  Blanco,  Gillespie, 
Burnett,  Llano,  Mason,  Eamball,  Menard,  Concho, 
McCullocli,  San  Saba  and  Lampasas  shall  be  re- 
turned to  Austin.  (20  U.  S.  Stats.  318,  as 
amended  23  U.  S.  Stats.  35.)  All  process  issued 
after  this  act  shall  take  effect  against  defendants 
re.-iding  in  the  counties  of  El  Pt^so,  Pecos,  Pre- 
sidio, Tom  Green,  Crockett,  Andrews,  Gaines, 
Yoakum,  Cockran,  Bailey,  Parmer,  Castro,  Lamb, 
Hockley,  Terry,  Dawson,  Martin,  Swisher,  Bale, 
Lubbock,  Lynn,  Floyd,  Crosby,  Garza,  Borden, 
Howard,  Scurry,  and  Mitcliell  shall  be  returned  to 
the  city  of  Kl  Paso.  (20  U.  S.  Stats.  218,  as 
amended  23  U.  S.  Stats.  35.)  All  civil  process 
issued  against  persons  resident  in  said  counties  of 
Lamar,  Fannin,  Bed  River  and  Delta,  cognizable 
before  the  United  States  courts,  shall  be.  maue  re- 
turnable to  the  courts,  respectively,  to  be  held  at 
the  city  of  Paris.     (25  U.  S.  Stats.  786.) 

Washington. — All  mesne  and  final  process  sub- 
ject to  the  provisions  of  this  act,  issued  in  either  of 
said  divisions,  may  be  served  and  executed  in  either 
or  all  of  said  divisions.     (26  XJ.  S.  Stats.  45.) 

§  33.     OflTensesy     irltere      cog^mizal^le* — 

Alabama. — All  offenses  hereafter  coramitted  in 
cither  of  said  divisions  shall  be  cognizable  and  in- 
dictable within  the  division  where  coramitted. 
(Approved  May  2,  1884;  23  TJ.  S.  Stats.  18.) 

Arkansas. — All  crimes  and  offenses  heretofore 
committed  within  said  western  district  shall  be 
prosecuted,  tried  and  determined  in  the  same  man- 
ner and  with  the  same  effect  as  if  this  act  had  not 
been  passed,     (24  XJ.  S.  Stats.  83.) 
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Caliporxia. — All  offenses  heretofore  committed 
in  the  distiict  of  California  shall  be  prosecuted, 
tried,  and  determined  in  the  same  manner  and  'with 
the  same  effect,  to  all  intents  and  purposes,  as  if 
this  act  had  not  been  passed.  (Approved  Aug.  5^ 
1886;  24  U.  S.  Stats.  309.) 

Georgia, — AU  prosecutions  for  crimes  or  offenses 
committed  after  the  date  this  act  takes  effect,  in 
any  of  the  counties  of  the  northeastern  division, 
shall  be  cognizable  within  this  division;  and  all 
prosecutions  for  crimes  or  offenses  committed  prior 
to  that  date  within  any  of  said  counties  taken  from 
the  northern  district  or  committed  in  the  southern 
district,  a^  heretofore  constituted,  shall  be  com- 
menced and  proceeded  with  as  if  this  act  had  not 
been  passed.  (21  U.  S.  Stats.  63;  25  U.  S.  Stats. 
(571.) 

Iowa. — ^AU  prosecutions  for  crimes  or  offenses 
hereafter  committed  in  either  of  said  districts  shall 
be  cognizable  within  such  district;  and  all  prose- 
cutions for  cimes  or  offenses  heretofore  committed 
in  the  district  of  Iowa  shall  be  commenced  and 
proceeded  with  as  if  this  act  had  not  been  passed. 
(22  U.  S.  Stats.  172,  sec  744.) 

Illinois. — All  crimes  and  offenses  heretofore 
committed  within  the  said  district  shall  be  prose- 
cuted, tried,  and  determined  in  the  same  manner 
and  with  the  same  effect  as  if  this  act  had  not  been 
passed.     (24  U.  S.  Stats.  443.) 

Louisiana. — All  prosecutions  for  crimes  or  of- 
fenses hereafter  committed  in  either  of  the  divis- 
ions [of  the  western  district  of  Louisiana]  shall  be 
cognizable  within  such  division;  provideff,  that  all 
crimes  and  offenses  heretofore  committed  within 
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the  divisions  created  hy  this  act  shall  he  prosecuted, 
tried  and  determined  in  the  same  manner  and  with 
the  same  effect  as  if  this  act  had  not  been  passed. 
(25  U.  H.  Stats.  388.) 

Michigan. — Any  person  charged  with  violating 
any  of  the  penal  or  criminal  statutes  of  the  United 
States,  of  which  the  said  circuit  or  district  courts 
have  jurisdiction,  shall  be  proceeded  against  by  in- 
dictment or  otherwise,  within  the  division  of  said 
district  where  the  alleged  offense  or  offenses  shaU 
be  committed,  and  shall  have  his  or  her  trial  at  a 
term  of  the  said  court  held  in  said  division,  unless 
for  cause  shown  the  judge  shall  otherwise  direct. 
(20  U.  S.  Stats.  175;)  The  circuit  and  district 
courts  for  the  eastern  district  of  Michigan  shall 
continue  to  have  the  same  jurisdiction  in  reference 
to  all  crimes  and  offenses  committed  prior  to  the 
passage  of  this  act  in  any  portion  of  the  State  of 
Michigan  by  this  act  detached  from  said  eastern 
district  and  attached  to  said  western  district.  (20 
TJ.  a  Stats.  175.) 

Mississippi. — ^All  prosecutions  for  crimes  and 
offenses  heretofore  committed  shall  be  commenced 
and  prosecuted  as  if  this  act  had  not  passed.  (22 
IT.  S.  Stats.  101.)  Rule  applies  to  western  division. 
(24  IT.  S.  Stats.  127.)  AH  crimes  and  offenses 
heretofore  committed  within  said  southern  district 
shall  be  prosecuted,  tried,  and  determined  in  tbe 
same  manner  and  with  the  same  effect  as  if  this 
act  had  not  been  passed.  (At  Vicksburg,  24  U. 
K  Stabs.  430;  at  Mistossippi  City,  25  TJ.  S. 
Stats.  78.) 

Missouri. — ^All  crimes  and  offenses  heretofore 
committed  within  either  of  said  districts  shall  ba 
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prosecuted,  tried,  and  determined  in  tlie  Eanie  man- 
ner and  with  the  same  eiiect  as  if  this  act  had  not 
been  passed.  (20  U.  S.  Stats.  233;  24  U.  S.  Stats. 
424,  sec.  6.) 

The  same  rule  approved  as  to  the  divisions  of  the  dis- 
tricts. (Id.)  Likew^ioe  a3  to  Audrian  county.  (25  U.  S. 
Stats.  153. 

§  34.  OfiTenses,  TrEiere  tried. — ^Ohio. — All 
offenswa  committed  in  either  of  the  Bubdivisions  shall 
ba  cognizable  and  indictable  within  said  division. 
( 20  U.  S.  Stats.  101.)  All  prosecutions  for  cri mes  or 
oflfenses  hereafter  committed  in  either  of  tliO  sub- 
divisions shall  be  cognizable  within  such  division;  and 
all  prosecutions  for  crimes  or  offenses  heretofore  com- 
mitted within  either  of  said  counties  taken  as  afore- 
said from  the  northern  district,  or  committed  in 
the  southern  district  as  hitherto  constituted,  shall 
ba  commenced  and  proceeded  with  as  if  this  act  had 
not  been  passed.  (21  U.S.  Stats.  63.)  All  of- 
fenses committed  in  s;\id  county  against  the  laws  of 
the  United  States,  before  the  passage  of  this  act, 
shall  also  be  cognizable  in  the  United  States  court 
for  the  said  northern  district  until  final  disposition 
of  the  same.     (26  U.  S.  Stats.  799.) 

Tennessee.  —  Prosecution  for  crimes.  —  All 
prosecutions  for  crimes  and  offenses  hereafter  com- 
mitted in  either  of  the  subdivisions  shall  be  cogni- 
zable within  such  division;  and  all  prosecutions 
for  crimes  or  offenses  heretofore  committed  wtihin 
said  county  taken  as  aforesaid  from  the  middle 
district,  or  committed  in  the  eastern  district  as 
hitherto  constituted,  shall  be  commenced  and  pro- 
ceeded with  as  if  this  act  had  not  been  passed.   (21 
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TJ.  S,  Stats.  175.)  All  prosecutions  for  crimes 
and  offenses  heretofore  committed  in  [Grundy  and 
Fentress]  counties,  shall  be  commenced  and  pro- 
ceeded with  as  if  this  act  had  not  been  passed. 
(23  U.  S.  Stats.  280.) 

Texas. — And  all  prosecutions  for  offenses  com- 
mitted in  [Lamar,  Fannin,  Ked  River,  and  Delta] 
counties,  shall  be  tried  in  the  divisions  of  said  east- 
ern district  of  which  said  counties  form  a  part; 
provided,  that  no  process  issued  or  prosecution 
commenced,  or  suit  instituted  before  the  passage 
of  this  act  shall  be  in  any  way  affected  by  the  pro- 
visions thereof.  (25  TJ.  S.  Stats.  786.)  And  all 
prosecutions  for  offenses  committed  in  either  of 
said  last  mentioned  counties  shall  be  tried  in  the 
division  of  said  eastern  district  of  which  said  coun- 
ties form  a  part;  provided,  that  no  process  issued 
or  prosecution  commenced  or  suit  instituted  before 
the  passage  of  this  act  shall  be  in  any  way  affected 
by  the  provisions  thereof.  (25  TJ.  S.  Stats.  786.) 
All  offenses  committed  in  [Grayson]  county  against 
the  laws  of  the  United  States  before  the  passage  of 
this  act  shall  also  be  cognizable  in  the  United 
States  courts  for  the  said  northern  district  until 
final  dispobition  of  the  same.  (26  U.  S.  Stats. 
687.) 

§  35  (729).     OflTenses    pnnisSiaMe   ygritU 

deAllif  i^ltere  tried* — ^The  trial  of  offenses  pun- 
ishable with  death  shall  be  had  in  the  county  wliere 
the  offense  was  committed,  where  that  can  be  done 
without  great  inconvenience.     (Rev.  Stats,  729.) 

If  a  party  goes  to  trial  without  asking  for  a  trial  within 
the  couuty  where  the  oIFenso  was  commilted,  he  waives  all 
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]>enefit  under  tliis  sectioD,  as  this  section  leaves  the  case  to 
be  determiued  by  the  discretion  of  the  court  upon  consid- 
eration of  inconvenienca  (U.  S.  v.  Cornell,  2  Mason,  91.) 
It  is  not  necessary  that  the  indictment  should  allege  the 
county  in  which  the  offense  was  committed  (U.  S.  v.  Wil- 
son, Bald.  78),  and  whether  the  crime  must  have  been  com- 
mitted in  some  place  within  the  exclusive  jurisdiction  of 
the  United  States,  query?  (U.  S.  v.  Cornell,  2  Mason, 
91.) 

§  36(730).    Oflrensesoiitltelilslt9eas,e«c.9 

Trbere  tria1»le* — ^The  trial  of  all  offenses  com- 
mitted upon  the  high  seas  or  elsewhere,  out  of  the 
jurisdiction  of  any  particular  State  or  district,  shall 
be  in  the  district  where  the  offender  is  found,  or 
into  which  he  is  first  brought.     (Rev.  Stats.  730.) 

This  section  relates  only  to  crimes  connected  with  mari- 
time jurisdiction  (U.  8.  v.  Alberty,  Hemp.  444);  it  does 
not  contemplate  that  the  government  shall  have  the  elec- 
tion in  which  of  two  districts  to  proceed  to  trial.  (U.  S. 
V.  Bird,  1  Sprague,  299;  and  see  U.  S.  v.  Thompson,  1 
Sum.  168.)  An  offender  captured  on  the  high  seas  may 
be  tried  in  the  district  where  he  is  first  legally  apprehend- 
ed. (U.  S.  V.  Arwo,  19  Wall.  488;  CJ.  S.  v.  Baker,  6 
Blatchf.  6.)  The  court  to  which  he  is  first  brought  is  t<ub- 
stituted  for  the  place  in  which  the  crime  was  committed 
(Ex  parte  BoUman,  4  Cranch,  75);  for  though  he  come 
into  one  district  yet  he  may  be  tried  in  another,  if  there 
first  apprehended!  (U.  S.  v.  Thompson,  1  Suhl  168;  U. 
S.  V.  Corrie,  23  Law  Rep.  145. )  If  the  vessel  was  bound 
for  a  port,  and  the  offender  is  in  custody  in  that  port,  it  is 
evidence  that  he  was  apprehended  in  the  district  of  that 
port.  (U.  S.  V.  Mingo,  2  Curt.  1;  U.  S.  v.  Magill,  4  Ball. 
425.)  It  is  not  usual  to  give  evidence  that  he  was  appre- 
hended in  the  district  in  which  he  is  tried.  (U.  S.  v. 
Mingo,  2  Curt  1.  See  Jones  y.  United  States,  137  U,  S. 
2J2;  Ross  v.  Mclntyre,  140  U.  S.  453.) 

§  37  (731).     OflTenses  l^egrnn  In  one  ais- 
trict  and  completed  In  anotlier* — ^When 
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any  offense  against  the  United  States  is  begun  in 
One  judicial  district  and  completed  in  another,  it 
ghall  be  deemed  to  have  been  committed  in  either, 
and  may  be  dealt  with,  inquired  of,  tried,  deter- 
mined, and  punished  in  either  district,  in  the  same 
manner  as  if  it  had  been  actually  and  wholly  com- 
mitted therein.     (Rev.  Stats,  sec.  731.) 

This  section  does  not  apply  to  a  libel  written  in  one  dis- 
trict and  published  in  another.  (Ex  parte  Buell,  3  DHL 
116.)  That  it  shall  be  deemed  to  have  been  committed  in 
either.     (Ball  v.  United  States,  140  U.  S.  118.) 
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CHAPTER  III. 

DISTRICT  COURTS.-OEGANIZATION. 

§  38.  District  Jndgea,  Appointment  and  rwldenoe. 

S39.  Newlf  admitted  States. 

§  40.  Special  statatozy  provisloas. 

§  41.  Salaries  of  district  judges. 

§  42.  May  be  paid  monthly. 

§43.  Clerksi 

§44.  In  States  enumerated. 

§  45.  Deputy  clerks. 

§  46.  Compensation  of  deputy  clerks, 

§  47.  Records,  -whoro  kept. 

§  43.  Indices  to  records. 

§  38  (551).  l>istrict  Jnagres,  appoint- 
ment and  residence* — A  district  judge  shall 
be  appointed  for  each  district^  except  in  the  cases 
hereinafter  provided.  Every  such  judge  shall  re- 
side in  the  district  for  which  he  is  appointed,  and 
for  offending  against  this  provision  shall  be  deemed 
guilty  of  a  high  misdemeanor.  (Rev.  Stats,  sec. 
551.) 

§  39.  Newly  admitted  States.— There  shall 
be  appointed  in  each  of  the  following  districts,  one 
district  judge,  who  shall  reside  therein:  Idaho  (26 
U.  S.  Stats.  218);  Montana  (25  XJ.  S.  Stats.  676); 
North  Dakota  (25  U.  S.  Stats.  676);  South  Dakota 
(25  U.  S.  Stats.  676);  Washington  (25  U.  S.  Stats. 
676);  Wyoming  (26  U.  S.  Stats.  225). 

§  40  (552).     Special    statntory     provis- 

ions. — ^There  shall  be  appointed  in  each   of   the 
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States  of  Alabama,  Georgia,  Mississippi,  South 
Carolina,  and  Tennessee,  one  district  judge,  who 
shall  be  district  judge  for  each  of  the  districts  in- 
cluded in  the  State  for  which  he  is  apfjointed,  and 
shall  reside  within  some  one  of  the  said  districts. 
And  for  offendin^y  against  this  provision,  such 
judges  shall  be  liable  as  in  the  preceding  section. 
(Rev.  Stats,  sec.  552). 

Alabama,  southern  district. — There  shall  be 
appointed  by  the  President  of  the  United  States, 
by  and  with  the  advice  and  consent  of  the  Senate, 
a  district  judge  for  the  southern  judicial  district  of 
the  State  of  Alabama;  [and  that  said  judge  shall 
be  entitled  to  receive  a  yearly  salary  of  three  thou- 
sand five  hundred  dollars,  payable  quarterly].  (24 
U.  S.  Stats.  213;  1  Lee,  OCO.)  The  jurisdiction  of 
the  present  district  judge  for  the  several  districts 
of  Alabama,  and  his  successors,  shall  hereafter  be 
confined  to  the  northern  and  middle  districts  of 
said  state.     (24  TJ.  S.  Stats.  213.) 

California,  southern  district. — There  shall  be 
appointed  a  district  judge  for  said  southern  district 
of  California,  who  shall  reside  therein.  (24  17.  S. 
Stats.  308.) 

Present  incumbent  not  affected. — Nothinoj 
in  this  act  shall  in  any  manner  affect  the  tenure  of 
office  of  the  judge,  marshal.  United  States  attorney, 
or  other  officers  of  the  present  district  of  Califor- 
nia, who  shall,  respectively,  be  entitled  to  the  same 
salaries,  fees,  and  emoluments  provided  by  law. 
(21  U.  S.  Stats.  308.) 

Colorado. — For  the  district  of  Colorado,  a  district 
judi^e  and  a  marshal  and  a  district  attorney  of  the 
United  States  shall  be  appointed  by  the  President, 

Fed.  Pboc.— 13. 
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by  and  with  the  advice  and  consent  of  the  Senate, 
with  the  same  rights,  powers,  and  duties  provided 
by  law  for  similar  officers  in  the  other  States,  ex- 
cept as  herein  otherwise  provided.  (19  XJ.  S. 
Stats.  61.)  Until  the  judge  for  said  district  of 
Colorado  shall  be  duly  appointed  and  qualified,  the 
district  judge  of  the  United  States  for  the  district 
of  Nebraska  shall  act  as  the  district  judge  of  the 
district  of  Colorado,  and  shall  have  and  exercise 
the  same  juri^fdiction  and  powers  in  the  district 
hereby  created  as  he  has  in  the  district  of  Ne- 
braska. (19  U.  S.  Stats.  61.)  The  circuit  and 
district  courts  for  the  district  of  Colorado,  and  the 
judges  thereof  respectively,  shall  possess  the  same 
powers  and  jurisdiction,  and  perform  the  same 
duties  possessed  and  required  to  be  performed  by 
the  other  circuit  and  district  courts  and  judges  of 
the  United  States,  and  shall  be  governed  by  the 
same  laws  and  regulations.     (19  U.  S.  Stats.  61.) 

Florida. — ^The  district  judge  for  the  southern 
district  of  Florida,  shall  reside  at  Key  West.  (Rev. 
Stats,  sec.  653.) 

Georgia,  northern  district. — A  district  judge 
for  the  northern  district  of  Georgia  shall  be  ap- 
pointed, who  shall  have  all  the  powers  and  perform 
all  the  duties  held  and  performed  by  the  other  dis- 
trict judges  of  the  courts  of  the  CTnited  States. 
(22  U.  S.  Stats.  47.) 

Georgia,  southern  district. — The  district  judge 
now  holding  office  for  both  said  districts  shall  be 
assigned  to  and  hereafter  be  the  district  judge  for 
the  southern  district  in  said  state.  (22  U.  S. 
Stats.  47.) 
^  Idaho. — A  district  judge  shall  be  appointed  for 
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the  district  of  Idaho,  and  one  United  States  attor- 
ney, and  one  United  States  marshal,  (26  U.  S, 
Stats.  218.)  The  circuit  and  district  courts  for 
said  district,  and  the  judges  thereof  respectively, 
shall  possess  the  same  powers  and  jurisdiction,  and 
perform  the  same  duties  required  to  be  pei-formed 
by  the  other  circuit  and  district  courts  and  judges 
of  the  United  States,  and  shall  be  governed  by  the 
same  laws  and  regulations.     (26  U.  S.  Stats.  218.); 

Iowa,  southern  district. — ^The  present  judge- 
of  the  district  of  Iowa  is  hereby  declared  to  be  the 
distiict  judge  for  the  southern  district  of   Iowa. 
(22  U.  S.  Stats.  176.) 

Iowa,  northern  district. — ^The  President  of 
the  United  States  shall  be,  and  is  hereby,  author- 
ized and  directed,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  to  appoint  a  district  judge  for 
the  northern  district  of  Iowa.  (22  U.  S.  Stats. 
176.) 

liOUisiANA — Judge. — A  person  learned  in  the 
law  shttU  be  appointed  by  the  President  of  the 
United  States,  by  and  with  the  advice  and  consent 
of  the  Senate,  district  judge  thereof,  with  a  salary 
of  three  thousand  five  hundred  dollars  per  annum, 
payable  quarterly,  and  with  the  same  powei-s  and 
duiirs  as  the  district  judge  of  the  United  States  for 
the  distiict  of  Louisiana  as  it  now  exists,  and  such 
as  are  conferred  on  him  or  required  of  him  by  this 
act     (21  U.  S.  Stats.  507,  sec.  6.) 

Mississippi. — Said  district  courts  for  the  eastern 
and  we^itern  divisions  of  said  northern  district  shall 
have  the  same  powers  and  jurisdiction,  with  the 
same  right  to  parties  to  prosecute  appeals  and  writs 
of  error  therefrom  as  now  pertains  to  the  district 
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court  for  said  northern  judicial  district.  All  pros- 
ecutions for  crimes  and  offenses  heretofore  commit- 
ted shall  be  commenced  and  prosecuted  as  if  tliis 
act  had  not  passed.     (22  U.  S.  Stuts.  103.) 

Missouri — Divisions  of  districts. — There  shall 
be,  and  there  are  hereby,  established  a  district  and 
circuit  court  of  the  United  States  in  each  of  the 
several  divisions  of  the  said  eastern  and  western 
districts  herein  created.  (24  U.  S.  Stats.  425,  as 
amended  26  U.  S.  Stats.  106.) 

Tennessee  western  district. — ^There  shall  be 
appointed  by  the  President  of  the  United  States, 
by  and  with  the  advice  and  consent  of  the  Senate, 
a  district  judge  for  the  western  district  of  Tennes- 
see, who  shall,  from  and  after  the  time  of  his  a]>- 
pointment,  hold  the  terms  of  the  United  States 
district  court  in  said  district  at  the  times  and  places 
required  by  law.  (20  U.  S.  Stats.  132.)  The  pres- 
ent district  judge  of  said  state  shall  be  and  remain 
the  district  judge  of  the  United  States  for  the 
middle  and  eastern  districts  thereof,  as  if  or'ginally 
appointed  thereto.     (20  U.  S.  Stats.  132,  sec.  3.) 

Texas — Assignment  of  judges. — ^The  present 
judge  of  the  eastern  district  of  Texas  shall  be,  and  he 
is  hereby,  assigned  to  hold  said  courts  in  the  said 
eastern  district,  and  shall  exercise  the  same  juris- 
diction and  perform  the  same  duties  within  the  said 
district  as  he  now  exercises  and  performs  within  his 
present  district.  (20  U.  S.  Stats.  318.)  Thepres  nt 
judge  of  the  western  district  of  Texas  shall  be,  and 
he  is  hereby,  assigned  to  hold  said  courts  in  the 
western  district  of  Texas,  and  shall  exercise  the 
same  jurisdiction  and  peif  orm  the  same  duties  with- 
in the  said  district  as  he  now  exercises  and  per- 
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formal  withia  his  present  district.  (20  TJ.  S.  Stats. 
318.) 

Judge  fou  north srx  district. — There  shall  he 
appointed  a  district  judge  for  the  northern  district 
of  Texas,  who  shall  [>ossess  the  same  powers  and 
do  and  perform  all  such  duties  in  his  district  as  are 
now  enjoyed  or  in  any  manner  api:>ertain  to  the 
present  district  judges  for  said  eastern  and  western 
districts  of  Texas.     (20  U.  S.  Stats.  318.) 

Wyoming. — There  shall  be  appointed  for  said 
district  one  district  judge,  one  United  States  at- 
torney, and  one  United  States  marshal,  who  shall 
reside  in  the  district.     (26  U.  S.  Stats.  225.) 

§  41.     Ssilarles  ot  district  Jiidg:es.->Tbe 

salaries  of  the  several  judgos  of  the  district  courts 
of  the  United  States  shall  hereafter  be  at  the  rate 
of  five  thousand  dollars  per  annum.  (Act  approved 
February  24,  1891;  26  U.  S.  Stats.  783,  supersed- 
ing the  original  sec.  554  of  the  Revised  Statutes.) 

Under  the  original  section  of  the  Revised  Statutes,  and 
of  statutes  subsequently  passed  but  previously  to  the  24th 
February,  1891,  the  salaries  of  the  various  judges  of  the 
United  States  d  istrict  courts  were  fixed  at  various  amounts, 
payable  quarterly  from  the  United  States  treasury,  as 
follows:  California,  U.  S.  Rev.  Stats.  §  554;  of  judqe  of 
southern  district,  24  U.  S.  Stats.  308;  Colorado,  19  U. 
a.  Stats.  61;  Georgia,  northern  district,  22  U.  S.  Stats. 
47;  Idaho,  26  (J.  S.  Stats.  218;  Illinois.  U.  S.  Rev.  Stats. 
§  554;  Louisiana,  U.  S.  Rev.  Stats.  §  554;  of  western  dis- 
trict, 21  U.  S.  Stats.  507;  Maryland,  U.  S.  Rev.  Stats. 
§  554;  Ma354achusetts.  U.  S.  Rev.  Stats,  §  554;  Montana, 
23  U.  S.  Stats.  682;  New  Jersey,  U.  S.  Rev.  SStats.  §  554; 
Kew  York.  U.  S.  Rev.  Stats.  §  554;  North  Dakota,  25  U. 
S.  S»^ats.  682;  Ohio,  U  S.  Rev.  Stats.  §554;  Pennsylvania, 
U.  S.  Rev.  Stats.  §  5  >4:  South  Dakota,  25  U  8.  Stats. 
682;  Tennessee,  20  U.   S.  Stats.   132;  Texas,   20   U.    S. 
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Stats.  320;  Washington,   25  U.  S.  Stats.  GS2;  Wyoming. 
25  U.  S.  Stats.  225. 

§  42.  May  bo  paid  monthly.— Thereafter 
the  salaries  appropriated  for  the  United  Staiea 
judges  and  judges  of  the  court  of  claims,  and  of 
the  Territories,  may  be  paid  monthly.  (Appropri- 
iations  of  supreme,  circuit,  and  district  judgt-s; 
District  of  Columbia,  and  retired  judges.  Ajv. 
proved  March  3,  1881.  21  U.  S.  Stats.  412;  1 
Sup.  Rev.  Stats.  602.) 

§  43  (555).  «erlcs.--A  clerk  shall  be  ap- 
pointed for  each  district  court  by  the  judge  there- 
of, except  in  cases  otherwise  provided  for  by  law. 
(Rev.  Stats.  §  655). 

The  appointment  of  clerks  properly  belong  to  courts  of 
law.  Congress  may  vest  the  power  of  appointment  as  it 
thinks  proper.     (Ex  parte  Hennen,  13  Peters,  230. ) 

§  44  (556).  In  States  eniiLnB.eirated. — ^Ab- 
fc/^SAS. — In  the  eastern  district  of  Arkansas  thero 
shall  be  appointed  two  clerks  of  the  district  court 
thereof,  one  of  whom  shall  reside  and  keep  his  of- 
fice at  Little  Rock,  and  the  other  shall  reside  and 
keep  his  office  at  Helena.  (19  U,  S.  Stats.  230; 
Rev.  Stats,  sec.  556.) 

California,  southern  district. — ^The  circuit 
and  district  judges  of  said  southern  district  of  Cal- 
ifornia shall  each,  respectively,  appoint  a  clerk  for 
their  respective  courts,  who  shall  reside  and  keep 
their  office  at  Los  Angeles,  in  said  district,  and 
who  shall  receive  such  fees  and  compensation  for 
services  performed  by  them,  rosi)ectively,  as  are 
now  fixed  and  limited  by  law.  (Jl  XJ.  S.  Stats. 
808.) 
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Georgia. — ^The  clerk,  marshal,  and  other  offi- 
cers of  the  southern  district  shall  attend  the  terms 
of  the  courts  in  the  northwestern  division  thereof, 
and  if,  in  the  opinion  of  the  court,  it  becomes 
necessary,  a  deputy  clerk  may  be  appointed.  (25 
U.  S.  Stats.  671). 

Idaho. — Clerks  of  the  district  and  circuit  courts 
in  tlie  district  of  Idaho  shall  be  appointed  who 
shall  keep  their  offices  at  the  capital  of  said  state. 
(26  U.  S.  Stats.  217.) 

Illinois. — ^The  clerks  of  the  circuit  and  district 
courts  of  the  northern  district  of  Illinois  shall  be 
respectively  the  clerks  of  the  courts  of  both  divis- 
ions of  the  said  district.  (24  U.  S.  Stats.  442.) 
Each  of  said  clerks,  or  his  deputies,  shall  keep  an 
office  open  at  all  times  at  each  of  the  places  of  hold- 
ing said  court,  and  shall  there  keep  the  records, 
files,  and  documents  pertaining  to  the  court  of  that 
division ;  and  said  clerk  shall  be  entitled  to  the 
same  fees  now  allowed  him  by  law.  (24  U.  S.  Stats. 
442.) 

Iowa,  northern  and  southern  districts. — ^That 
there  shall  be  appointed  by  the  judge  of  the  north- 
em  district  of  Iowa,  with  the  approval  of  the  cir- 
cuit judge  of  the  eighth  judicial  circuit,  a  clerk  for 
the  district  and  circuit  courts  in  and  for  said  north- 
em  district  of  Iowa.  The  persons  now  acting  as 
clerks  for  the  district  of  Iowa  shall  be  the  clerks  for 
the  southern  district  of  Iowa  (22  U.  S.  Stats.  172.) 
That  the  clerk  of  the  district  court  shall  be  the 
clerk  of  the  circuit  court  at  all  the  places  where  the 
same  is  held  in  said  district,  except  at  Des  Moines. 
(21  U.  S.  Stats.  155.) 

Kentucky. — In  tho  district  of  Kentucky  a  clerk 
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of  the  district  court  shall  be  appointed  at  each 
place  of  holding  the  court,  in  the  same  manner  and 
subject  to  the  same  duties  and  responsibilities 
which  are  or  maj  be  provided  concerning  clerks  in 
independent  districts.   (Rev.  Stats,  sec.  557.) 

Louisiana,  western  district. — And  the  said 
judge  shall  appoint  a  clerk  of  the  district  court  in 
the  western  district,  and  a  clerk  of  the  circuit  court 
for  said  district  shall  be  appointed  in  the  same 
manner  as  other  such  clerks  are  appointed,  and 
who  shall  receive  for  the  services  p-  r formed  by 
them  the  same  fees  and  compensation  that  are  al- 
lowed to  the  clerks  of  such  courts  holding  their  ses- 
sion in  New  Orleans,  in  the  same  S  ^ate,  and  shall 
be  ftubject  in  every  respect  to  the  same  restrictions 
and  responsibilities.  (21  U.  S.  Stats.  507.) 

Michigan. — The  clerks  of  the  circuit  and  dis- 
trict courts  and  the  marshal  and  attorney  of  the 
eastern  district  of  Michigan  shall  severally  perform 
the  duties  appertaining  to  his  oflSce  respectively  for 
said  courts,  when  sitting  at  Bay  City,  pursuant  to 
the  terms  of  this  act.     (24  U.  S.  Stats.  423.) 

Mississippi,  northern  district — ^That  the  clerk 
of  the  northern  judicial  district  of  Mississippi  shall 
be  sole  clerk  of  the  courts  of  both  divisions  of  the 
said  district,  to  be  appointed  in  the  manner  now 
prescribed  by  law.  (22  U.  S.  Stats.  101.)  Either 
he  or  his  deputies  shall  reside  at  each  of  the  places 
of  holding  said  courts,  and  shall  there  keep  an 
office,  and  the  records,  files  and  documents  pertain- 
ing to  the  court  of  that  division;  and  said  clerk 
shall  be  entitled  to  the  same  fees  now  allowed  to 
him  by  law.  (22  U.  S.  Stats.  101.)  He  shall 
appoint  a  chief  deputy  for  the  court  of  that  divis- 
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ion  in  wliioh  he  himself  may  not  reside,  who  shall 
have  all  the  powers  of  the  clerk  in  his  absence,  and 
shall  reside  at  the  place  of  holding  the  court  for 
the  other  division  where  the  chief  clerk  does  not 
reoide.     (22  U.  S.  Stats.  101.) 

Missouri — Clerks  fordivisions  of  districts. — 
That  there  shall  be  appointed  a  clerk  for  each  of 
said  cou  ts,  at  Hannibal,  St.  Joseph,  City  of  Kan- 
sas and  S;)ringfielJ,  and  each  clerk  shall  be  a  resi- 
diint  of  the  division  in  which  the  court  of  which  he 
is  clei'k  is  held.  (24  U.  S.  Stats.  424.)  The  clerk 
of  each  division  shall  keep  an  office,  and  the  rec- 
ords, tiles  and  documents  pertaining  to  the  court 
of  his  di  vision,  and  he  shall  discharge  all  the  duties 
and  receive  the  fees  required  or  allowed  by  law. 
(L'4  U.  S.  Stats.  424.) 

North  Dakota — Deputy  clerk. — ^The  clerk  of 
the  circuit  and  didtrict  courts  for  said  district  shall 
each  appoint  a  deputy  cL  ik,  at  the  place  where 
their  respective  courts  ai  e  required  to  be  held,  in 
the  division  of  the  district  in  which  such  clerk  shall 
not  himself  reside,  tue  ay^pointraent  to  be  subject 
to  judicial  approval.     (26  U.  S.  Stats.  68.) 

South  Carolina. — ^The  office  of  the  clerk  of  the 
district  court  shall  be  kept  ia'the  city  of  Greenville, 
and  a' so  in  the  city  of  Charleston,  and  the  clerk 
shall  reside  in  one  of  said  cities,  and  shall  have  a 
deputy  in  the  other.     (26  U.  S.  Stats.  71.) 

Tennessee,  eastern  district. — ^That  the  clerks 
of  the  district  and  circuit  courts  for  the  eastern 
district  of  Tennessee,  and  the  marshal  and  district 
attorney  for  saLd  district,  shall  perform  the  duties 
appertaining  t3  their  offices  respectively  for  said 
courts.     (21  U.  S.  Stats.  175). 
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Texas,  northern  district. — ^The  district  judge 
of  the  northern  district  shall  appoint  a  clerk  of 
said  court,  who  shall  reside  at  one  of  the  places 
designated  in  this  act  for  holding  the  courts,  and 
two  deputies  shall  be  appointed  by  the  clerk,  one 
of  whom  shall  reside  at  each  of  the  other  places 
designated  for  holding  the  courts.  (Approved 
Fabruary  24,  1879.  See  Rev.  Stats,  sees.  548,  554, 
672, 658,  659,  and  Amendatory  Act  21  U.  S.  Stats. 
10;  1  Sup.  Rev.  Stats.  490.)  (20  TJ.  S.  Stats. 
318.)  The  judge  of  the  eastern  district  of  the 
state  of  Texas  shall  appoint  a  clerk  of  the  court  to 
be  held  in  the  division  of  the  eastern  district,  who 
shall  reside  at  the  city  of  ParLs,  in  the  county  of 
Lamar.     (25  U.  S.  Stats.  787.) 

Wyoming. — Clerks  shall  be  appointed  for  said 
courts  in  the  district  of  Wyoming,  who  shall  keep 
their  offices  at  the  capital  of  the  state.  (26  U.  S. 
SUts.  225.) 

§  45  (558).  I>epaty  clerics. — One  or  more 
deputies  of  any  clerk  of  a  district  court  may  be  ap- 
pointed by  the  court,  on  the  application  of  the 
clerk,  and  may  be  removed  at  the  pleasure  of 
Judges  authorized  to  make  the  appointment.  In 
case  of  the  death  of  the  clerk,  his  deputy  or  dep- 
uties shall,  unless  removed,  continue  in  office  and 
perform  the  duties  of  the  clerk,  in  his  name,  until 
a  clerk  is  appointed  and  qualified;  and  for  the  de- 
fault or  misfeasances  in  office  of  any  such  deputy, 
whether  in  the  life-time  of  the  clerk  or  afler  his 
death,  the  clerk,  and  his  estate,  and  the  sureties 
in  his  official  bond,  shall  be  liable;  and  his  executor 
or  administrator  shall  have  such  remedy  for  any 
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such  default  or  misfeasances  committed  after  liia 
death  as  the  clerk  would  be  entitled  to  if  the  same 
had  occurred  in  his  life-time.  (Rev.  Stats,  sec.  558.) 

Authority  o£ — A  deputy  clerk  of  the  district  court 
of  Louisiana  was  authorized,  under  the  act  of  March  3, 
1321y  to  sign  process  in  his  own  name  as  deputy.  (Bragg 
V,  Lorio,  1  Woods,  209. )  A  warrant  attested  by  the 
judge,  sealed  with  the  seal  of  the  court,  and  signed  by 
the  deputy  clerk,  is  suificient.  (Contiscation  Oases,  20 
WalL  92.) 

In  various  states — Arkansas. — The  clerk  of 
the  courts  for  the  eastern  judicial  district  of  Ar- 
kansas shall  appoint  a  deputy  for  the  said  division, 
who  shall  keep  an  office  open  at  all  times  in  the 
city  of  Texarkana,  and  shall  there  keep  the  records, 
files,  and  documents  pertaining  to  the  courts  au- 
thorized by  this  act.     (24  U.  S.  Stats.  83.) 

Georgia,  western  division,  northern  district. 
The  clerk  of  the  district  and  the  clerk  of  tha  cir- 
cuit court  shall  appoint  a  deputy  clerk  for  the  courts 
for  said  division,  and  the  maraihal  of  said  northern 
district  shall  provide  suitable  rooms  for  the  occu- 
pancy of  said  courts  and  the  officers  thereof.  (26 
U.S.  Stats.  1110.) 

Illinois,  northern  district. — The  clerk  of  the 
northern  district  of  Illinois  shall  appoint  at  least 
one  deputy  residing  in  the  southern  division,  unless 
he  shall  reside  there  himself,  and  also  maintain  an 
office  at  that  place  of  holding  court.  (24  U.  S. 
Silts.  442.)  The  clerk  of  the  southern  district  of 
Illinois  shall  appoint  at  least  one  deputy,  to  reside 
in  the  city  of  Quincy,  unless  he  shall  reside  there 
himself,  and  also  maintain  an  office  at  that  place  of 
holding  court.  (25  U.  S.  Stats.  387.)  In  addi- 
tion to  hid  powers  to  a]>polnt  deputies,  as  now  pre- 
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scribed  by  law,  each  of  said  clerks  shall  be  required 
to  appoint  a  chief  deputy  for  the  court  of  that  di- 
vision in  which  he  himself  may  not  reside,  who 
shall  have  all  the  powers  of  the  clerk  in  his  absence. 
(24  U.  S.  Stats.  442.) 

Indiana. — In  the  district  of  Indiana  the  clerk  of 
the  district  court  must  appoint  a  deputy  clerk  fur 
said  court  held  at  New  Albany,  and  a  deputy  clerk  for 
said  court  held  at  Evansville,  who  shall  reside  and 
keep  their  offices  at  said  places  respectively.  (Rev. 
Stats,  sec.  559.) 

Iowa. — In  the  district  of  Iowa  a  deputy  clerk  of 
the  district  court  shall  be  appointed  to  each  place 
in  the  four  divisions  of  said  district  where  said 
court  is  required  to  be  held;  each  of  whom,  in  the 
absence  of  the  clerk,  may  exercise  all  tlie  official 
powers  of  clerk,  at  the  place  and  within  the  divis- 
ion for  which  he  is  appointed.   (Rev.  Stats,  sec.  560.) 

Kansas. — The  clerks  of  the  circuit  and  district 
courts  for  said  district  shall  each  appoint  a  deputy 
clerk  at  the  city  of  Wichita,  each  of  whom  shall, 
in'  the  absence  of  the  clerk,  exercise  all  tiie  poweis 
and  perfoi-m  all  the  duties  of  clerk  within  the  divis- 
ion for  which  he  shall  be  appointed:  ^^rovic^, 
that  the  appointment  of  such  deputies  shall  be  ap- 
proved by  the  court  for  which  they  shall  be  respect- 
ively appointed,  and  they  may  be  removed  by  such 
court  at  pleasure;  and  the  clerk  shall  be  responsible 
for  the  official  acts  and  neglects  of  all  such  depu- 
ties.    (26  U.  S.  Stats.  129.) 

Kansas — Clerk  op  district  court. — The  clerk 
of  the  district  court  for  the  district  of  Kansas,  the 
marshal  and  district  attorney  for  said  district,  shall 
perform  the  duties  pertaining  to  their  offices  re- 
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spectively  for  said  courts;  and  said  clerk  and  mar- 
shiil  shall  appoint  a  deputy,  to  reside  and  keep 
tiieir  ofli'ces  at  Fort  Scott,  and  who  shall,  in  the  ab- 
sen«"e  of  their  principals,  do  and  perform  all  the 
duties  aj>pertairiing  to  their  said  offices  respectively. 
(20  U.  S.  Stats.  355.)  The  clerk  of  the  district 
court  for  the  district  of  Kansas,  and  the  marshal 
for  said  district,  shall  appoint  a  deputy  to  reside  and 
keep  their  offices  at  Salina,  and  who  shall  do  and 
perform  all  the  duties  of  their  offices  respectively. 
(25  U.  S.  Stats.  392.) 

Kentucky,  Owensbokough  division. — ^That  in 
and  for  the  Owensborough  division,  ths  clerk  cf 
the  district  of  Kentucky  at  Louisville  shcdl  ap- 
point a  deputy  who  shall  reside  at  Owensborough, 
and  in  cabO  of  the  death  or  removal  of  said  deputy, 
or  from  other  cause  it  becomes  necessary,  he  shall 
appoint  a  successor  or  successors  to  said  deputy  in 
like  manner  in  all  respects  as  by  law  he  may  now 
appoint  and  remove  deputies;  and  he  may  require 
bond  of  said  deputy  to  himself,  with  surety  for  the 
faithful  discharge  of  his  duties  and  for  indemnity 
in  case  of  breach,  on  which  actions  may  be  main- 
tained in  said  district  court;  and  said  deputy  shall 
keep  and  presei*ve  the  records  of  the  court  at 
Owensborough;  issue  all  writs,  precepts  and  proc- 
ess, and  perform  all  other  duties  devolved  upon 
his  principal.     (25  TJ.  S.  Stats.  389.) 

Louisiana,  in  divisions  of  western  district. — 
That  a  deputy  clerk  of  the  district  court  shall  be 
appointed  at  each  place  in  the  four  divisions  of  said 
western  district  where  said  court  is  required  to  be 
held,  each  of  whom,  in  tlie  absence  of  the  clerk, 
may  exeicise  all  the  official  powers  of  the  clerk  at  the 

Fed.  Proc— 14. 
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place  and  withiu  the  division  for  which   he  is  ap- 
pointed.    (25  U.  S.  Stats.  388.) 

Louisiana,  in  divisions  of  eastern  district. — 
That  a  deputy  clerk  of  the  district  court  shall  be 
appointed  at  each  place  in  the  two  divisions  of  said 
eastern  district  where  said  court  is  required  to  be 
held,  each  of  whom,  in  the  absence  of  the  clerk, 
may  exercise  all  the  official  powers  of  clerk  at  the 
place  and  within  the  division  for  which  he  is  ap- 
pointed.    (25  TJ.  S.  Stats.  438.) 

Michigan,  western  district.  —  The  clerk  of 
the  circuit  and  district  courts  for  the  weste'^n  dis- 
trict of  Michigan,  shall  appoint  a  deputy  clerk  for 
said  courts,  held  at  Marquette,  who  shall  reside 
and  keep  his  office  at  that  place.  (20  U.  S.  Stats. 
175).  And  said  deputy  clerk  shall  keep  in  Lis 
office  full  records  of  all  actions  and  proceedings  in 
the  said  circuit  and  district  courts  for  the  northc.-n 
division  of  said  district  held  at  that  place,  and 
shall  have  the  same  power  to  issue  all  processes 
from  the  said  courts  and  perform  any  other  duty 
that  is  or  may  be  given  to  the  clerks  of  other  cir- 
cuit and  district  courts  in  like  cases.  (20  XT.  S. 
Stats.  175.) 

Minnesota,  in  divisions  of  district. — That 
the  clerks  of  the  circuit  and  district  courts  of  the 
^district  of  Minnesota  shall  each  appoint  a  deputy 
clerk  at  the  place  where  their  respective  courts  are 
required  to  be  held  in  the  division  of  the  district 
in  which  such  clerk  shall  not  himself  reside,  who 
shall  keep  his  office  and  reside  at  the  place  ap- 
pointed for  holding  said  courts  in  the  division  of 
such  residence,  and  shall  keep  the  records  of  said 
courts  for  such  division,  and,  in  the  absence  of  the 
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dork,  raay  exercise  all  the  official  powers  of  the 
clerks  within  the  division  for  which  ho  is  appointed; 
provided,  that  the  appointment  of  such  deputies 
shall  be  approved  by  the  court  for  which  they  shall 
have  been  respectively  appointed,  and  may  be  an- 
nulled by  such  court  at  its  pleasure;  and  the  clerks 
shall  be  responsible  for  the  official  acts  and  negli- 
gence of  their  respective  deputies.  (26  U.  S. 
Stats.  73.) 

Missouri,  in  divisions  of  western  district. — 
The  cleiks  of  the  circuit  and  district  courts  for 
the  western  district  of  Missouri  shall  each  appoint 
a  deputy  clerk  at  the  place  where  their  respective 
ooui-ts  are  required  to  be  held  in  the  division  of  the 
district  in  which  such  clerk  shall  not  himself  reside, 
each  of  whom  shall,  in  the  absence  of  the  clerk, 
exercise  all  the  powers  and  perform  all  the  duties 
of  clerk  within  the  division  for  which  he  shall  be 
appointed;  provided,  that  the  appointment  of  such 
deputies  shall  be  approved  by  the  court  for  which 
they  shall  be  respectively  appointed,  and  may  be 
annulled  by  such  court  at  its  pleasure;  and  the 
clerk  shall  be  responsible  for  the  official  acts  and 
neglects  of  all  such  deputies.  (20  U.  S.  Stats. 
263.) 

North  Dakota,  in  divisions  of  district. — 
Tliat  the  clerk  of  the  circuit  and  district  courts  for 
said  district  shall  each  appoint  a  deputy  clerk  at 
the  place  where  their  respective  courts  are  required 
to  be  held  in  the  division  of  the  district  in  which 
such  clerk  shall  not  himself  reside,  each  of  whom 
shall,  in  the  absence  of  the  clerk,  exercise  all  the 
powei-s  and  perform  all  the  duties  of  clerk  within 
the  division  for  which  he  shall  be  appointed;  pro- 
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Videdy  tbat  the  appointment  of  such  deputies  shall 
be  approved  by  the  courts  for  which  they  shall  have 
been  respectively  appointed,  and  may  be  annulled 
by  such  court  at  its  pleasui-e;  and  tlie  clerks  shall 
be  responsible  for  the  official  acts  and  negligence  of 
all  such  deputies.     (26  U.  S.  Stats.  68.) 

South  Dakota. — That  the  clerk  of  the  circuit 
court  shall  reside  at  Sioux  Falls,  and  he  may  a}> 
point  a  deputy  to  reside  aud  have  an  office  at  Pierre 
and  Deadwood.     (26  U.  S.  Stats.  15.) 

Tennessee,  in  eastern  district. — And  the  said 
clerks  and  marshals  shall  each  appoint  a  deputy  to 
reside  and  keep  their  offices  in  the  city  of  Chatta- 
nooga, and  who  shall,  in  the  absence  of  their  prin- 
cipals, do  and  perform  all  the  duties  appertaining 
to  their  offices  respectively.     (21  U.S.  Stats.  17.^.) 

Western  district. — The  clerks  of  the  circuit 
and  district  courts  for  said  district,  and  the  mar- 
bhal  of  the  district,  shall  each  appoint  a  deputy  of 
their  resi)ective  courts  at  the  place  in  the  eastern 
division  of  said  d  strict  where  their  said  courts  are 
required  to  be  held,  who  shall,  in  the  absence  of  the 
clerk,  exercise  all  the  powers  and  perform  all  the 
duties  of  clerk  within  said  division;  provided^  that 
the  appointments  of  such  deputies  shall  be  ap- 
proved by  the  court  for  which  they  shall  be  n*- 
spectively  ap[K)inted,  and  may  be  annulled  by  such 
court  at  its  pleasure.  (20  U.  S.  Stats.  203,  235. 
See  Eev.  Stats,  sees.  547,  558,  634.) 

Texas. — ^That  two  deputies  shall  be  appointed 
by  the  clerk  of  the  northern  district,  one  of  whom 
shall  reside  at  each  of  the  other  places  designated 
for  holding  the  courts.     (20  U.  S.  Stats.  320,  sec.  9. 

Deputy  clews  at  El  Paso.  -^  That  there  shall 
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bo  appointed,  in  the  manner  provided  by  law,  a 
deputy  clerk,  who  shall  keep  his  office  at  the  city  of 
El  Pasa     (23  U.  S.  Stats.  35.) 

Washington,  in  divisions  op  district. — ^That 
the  clerk  of  the  circuit  and  district  courts  for  said 
district  shall  each  appoint  a  deputy  clerk  at  the 
place  where  their  respective  courts  are  required  to 
be  held  in  the  division  of  the  district  in  which  such 
clerk  shall  not  himself  reside,  each  of  whom  shall, 
in  the  absence  of  the  clerk,  exercise  all  the  powers 
and  perform  all  the  duties  of  the  clerk  within  the 
division  for  which  he  shall  be  appointed :  pro- 
vided. That  the  appointment  of  such  deputies 
shall  be  approved  by  the  court  for  which  they  shall 
have  been  respectively  appointed,  and  may  be  an- 
nulled by  such  court  at  its  pleasure,  and  the  clerks 
shall  be  responsible  for  the  official  acts  and  negli- 
gence of  all  such  deputies.     (26  U.  S.  Stats.  45.) 

Wyoming. — ^The  circuit  and  district  courts  of  said 
district,  and  the  judges  thereof,  respectively,  shall 
poosess  the  same  powers  and  j  urisdiction,  and  perform 
the  same  duties  required  to  be  performed  by  the 
other  circuit  and  district  courts  and  judges  of  the 
United  States,  and  shall  be  governed  by  the  same 
laws  and  regulations.     (26  U.  S.  Stats.  225.) 

§  48  (561).      Compensation     of     deputy 

clerks.— The  compensation  of  deputies  of  the 
clerks  of  the  district  courts  shall  be  paid  by  the 
clerks  respectively,  and  allowed  in  the  same  man- 
ner that  other  expenses  of  the  clerks'  offices  are 
paid  and  allowed.     (Rev.  Stats,  sec.  561.) 

§  47  (562).     Records,   wliere    Icept.—  The 

records   of  a  district  court  shall  be  kept  at  the 
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place  where  the  court  is  held.  When  it  is  held  at 
more  than  one  place  in  any  district,  and  the  place 
of  keeping  the  records  is  not  specially  provided  by 
law,  they  shall  be  kept  at  either  of  the  places  of 
holding  the  court  which  may  be  designated  by  the 
district  judge.     (Kev.  Stats,  sec.  662.) 

§  48. — ^Indices  to  records* — ^The  clerks  of 
several  courts  of  the  United  States  shall  prepare 
and  keep  in  their  respective  offices  complete  and 
convenient  indices  and  cross-indices  of  the  judgr- 
ment  records  of  said  courts,  and  such  indices  and 
records  shall  at  all  times  be  open  to  the  inspection 
and  examination  of  the  public.  (25  U.  S.  Stats. 
357.) 

California. — The  clerks  of  the  circuit  and  dis- 
trict courts  of  the  present  district  of  California 
shall  retain  the  records  and  £des  of  said  courts  at 
the  city  of  San  Francisco,  and  do  and  perform  all 
the  duties  appertaining  to  the  said  offices,  respect- 
ively, within  said  northern  district,  except  as  here- 
after provided;  and  all  process  returnable  to  or 
proceedings  noticed  for  any  term  of  the  present 
circuit  or  district  court  of  California  shall  be 
deemed  returnable  to  the  next  term  of  said  courts, 
respectively,  in  the  said  northern  district,  as  iixed 
by  this  act.     (24  U.  S.  Stats.  308.) 

Transcripts  op  records,  etc. — ^That  either  of 
the  clerks  of  the  circuit  and  district  courts  for  the 
said  northern  district  of  California  is  hereby  au- 
thorized, at  the  request  of  the  district  judge  of  said 
southern  district,  and  at  the  cost  of  the  parties  re- 
quiring the  same,  to  make  transcripts  of  any  of  the 
i-ecords,  files,  or  papers  of  the  district  and  circuit 
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courts  of  the  United  States  remaining  in  the  office 
of  the  clerks  of  the  present  district  of  California, 
and  of  all  matters  or  proceedings  which  relate  to 
or  concern  liens  upon  or  titles  to  real  estate  sit- 
uated in  said  southern  district;  and  such  trans- 
BcriptS;  when  so  made  by  either  of  said  clerks,  shall 
1)0  certified  to  be  true  and  correct  by  the  clerk 
making  the  same,  and  the  same,  when  so  made  and 
certified,  and  filed  in  the  proper  court,  shall  con- 
stitute the  record  in  such  court,  and  shall  be  evi- 
dence in  all  courts  and  places  equally  with  said 
originals.     (24  U.  S.  Stats.  308.) 

Colorado. — ^The  records  of  the  district  court  in 
the  several  divisions  of  the  district  of  Colorado,  as 
declared  by  the  act  approved  February  fifteenth, 
eighteen  hundred  and  seventy-nine,  entitled  "  An 
act  to  provide  for  holding  terms  of  the  circuit  and 
district  courts  in  the  district  of  Colorado,  shall  be 
kept  and  retained  in  the  clerk's  office  of  the  district 
court  of  Colorado ;  and  the  district  court  sitting  at 
the  places  mentioned  in  this  act  respectively  shall 
have  jurisdiction  of  actions,  civil  and  criminal, 
heretofore  biought  and  now  pending  at  e^nj  such 
place.     (21  IJ.  S.  Stats.  76.) 

Indiana. — Each  deputy  shall  keep  in  his  office 
full  records  of  all  actions  and  proceedings  in  the 
district  court  held  at  the  same  place,  and  shall 
have  the  same  power  to  issue  all  process  from  the 
said  court  that  is  or  may  be  given  to  the  clerks  of 
other  district  courts  in  like  cases.  (Sec.  559.) 
Deputy  clerks  and  marshals  at  Fort  Wayne  shall 
keep  in  their  offices  such  records  as  appertain  to 
their  offices,  and  said  deputy  clerk  shall  keep  iu 
his  office  full  records  of  all  actions,  proceedings  and 
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judgments  in  said  courts.  (21  TJ.  S.  Stats,  511.) 
Michigan,  at  Marquette. — The  deputy  clerk 
appointed  for  the  circuit  and  district  court  held  at 
Marquette  shall  keep  in  his  office  full  records  of  all 
actions  and  proceedings  in  the  said  circuit  and  dis- 
trict courts  for  the  northern  division  of  said  dis- 
trict held  at  that  place,  and  shall  have  the  same 
power  to  issue  all  processes  from  the  said  courts 
and  perform  any  other  duty  that  is  or  may  be 
given  to  the  clerks  of  other  circuit  and  district 
courts  in  like  cases.     (20  CJ.  S.  Stats.  175.) 

At  Bay  City. — All  the  records,  files  and  papers 
relating  to  proceedings  had  by  or  before  either  of 
said  courts  when  sitting  at  Bay  City,  as  aforesaid, 
shall  be  kept  and  retained  in  the  office  of  the 
clerk  of  such  court  at  Detroit,  in  said  district,  ex- 
cept when  actually  in  use  by  or  before  such  court,  and 
except  when  otherwise  ordered  by  such  court  or  a 
judge  thereof.  Each  of  said  courts  is  authorized 
and  required  to  make  all  such  rules  and  regulations 
relative  to  the  summoning  of  grand  and  petit 
jurors  to  attend  upon  the  sessions  of  such  courts  at 
Bay  City,  and  relative  to  matters  of  practice 
therein,  that  may  from  time  to  time  be  deemed 
necessary.     (24  U.  S.  Stats.  423.) 
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§  SL  Territorial  extent  of. 

{  52.  Jurisdiction  of  oflenses,  eta 

§  53.  Injury  to  persons  or  property,  or  deprivation  of  rights  under 

civil-rights  acts. 

§  54.  Jurisdiction  concurrent  with  court  of  claims. 

§  51  Sfandamus  to  compel  performance  of  duty  by  carrier. 

§  53.  Sdlzure  for  forfeiture. 

§  57.  Prize  causes  after  appeal. 

§  53.  Trial  of  issues  of  fact. 

§  53.  Jurisdiction  in  cases  transferred  from  territorial  courts. 

§  63.  Commis^oners  to  administer  oaths  to  appraisers. 

§  61.  Circuit  court  powers  of  certain  district  courts  abolished. 

§  49  (563).  JTnrlsdictioit.  —  The  district 
courts  shall  have  jurisdiction  as  follows: 

First.  Of  all  crimes  and  offenses  cognizable 
under  the  authority  of  the  United  States,  com- 
mitted within  their  respective  districts,  or  upon 
the  high  seas,  the  punishment  of  which  is  not  cap- 
ital, except  in  the  cases  mentioned  in  section  fifty- 
four  hundred  and  twelve,  title  "  crimes." 

Second.  Of  all  casea  arising  under  any  act  for 
the  punishment  of  piracy,  when  no  circuit  court  is 
held  in  the  district  of  such  court. 

Third.  Of  all  suits  iov  penalties  amd  forfeitures 
incurred  under  any  law  of  the  United  States. 

Fourth.  Of  all  suits  at  common  law  brought 
hy  the  United  States,  or  by  any  oflQ.aer  thereof, 
authorized  by  law  to  sue. 
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Fifth.  Of  all  suits  in  equity  to  enforce  the  lien 
of  the  United  States  upon  any  real  estate  for  any 
internal  revenue  tax,  or  to  subject  to  the  payment 
of  any  such  tax  any  real  estate  owned  by  the  delin- 
quent, or  in  which  he  has  any  right,  title  or  in- 
terest. 

Sixth.  Of  all  suits  for  the  recovery  of  any  ,/br- 
feiture  or  damages  under  section  thirty-four  hun- 
dred and  ninety,  title,  **  Debts  due  by  or  to  the 
United  States";  and  such  suits  may  be  tried  and 
determined  by  any  district  court  within  whose 
jurisdictional  limits  the  defendant  may  be  found. 

Seventh.  Of  all  causes  of  actions  arising  under 
the  postal  laws  of  the  United  States. 

Eighth,  Of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction;  saving  to  suitors  in  all  cases 
the  right  of  a  common-law  remedy,  where  the  com- 
mon law  is  competent  to  give  it;  and  of  all  seizures 
on  land  and  on  waters  not  with  admiralty  and 
maritime  jurisdiction.  And  such  jurisdiction  shall 
be  exclusive,  except  in  the  particular  cases  where 
jurisdiction  of  such  causes  and  seizures  is  given  to 
the  circuit  courts,  and  shall  have  original  and  ex- 
clusive cognizance  of  all  prizes  brought  into  the 
United  States,  except  as  provided  in  paragraph  six 
of  section  six  hundred  and  twenty-nine. 

Ninth.  Of  all  proceedings  for  the  condemnation 
of  property  taken  as  prize^  in  pursuance  of  *  sec- 
tion fifty- three  hundred  and  eight,  title,  "  Insurrec- 
tion." 

Tenth.  Of  all  suits  by  the  assignee  of  any 
debenture  for  drawback  of  duties,  issued  under  any 
law  for  the  collection  of  duties,  against  the  person 
to  whom  such  debenture  was  originally  granted,  or 
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aj^ainst  any  indorser  thereof  to  recover  the  amount 
of  such  debenture. 

Eleventli.  Of  all  suits  authorized  by  law  to  be 
brought  by  any  person  for  the  recovery  of  damages 
on  account  of  any  injury  to  his  person  or  property, 
or  of  the  deprivation  of  any  right  or  privile;2;e  of  a 
citizen  of  the  United  States  by  any  act  done  in 
furtherance  of  any  conspiracy  mentioned  in  section 
nineteen  hundred  and  eighty-five,  title,  "Civ^l 
Rights." 

Twelfth.  Of  all  suits  at  law  or  in  equity  au- 
thorized by  law  to  bo  brought  by  any  person  to  re- 
dress the  deprivation  under  color  of  any  law,  or- 
diuance,  regulation,  custom,  or  usage  of  any  state, 
of  any  right,  privilege,  or  immunity  secured  by  the 
Constitution  of  the  United  States,  or  of  any  right 
secured  by  any  law  of  the  United  States  to  persons 
within  the  jurisdiction  thereof. 

Thirteent'i.  Of  all  suits  to  recover  possession  of 
any  ajjlcey  except  that  of  electv^r  of  President  or 
Vaco- President,  representative  or  delegate  in  Con- 
gress, or  member  of  a  state  legislature,  authorized 
by  law  to  be  brought,  wherein  it  appears  that  the 
sole  question  touching  the  title  to  such  office  arises 
out  of  the  denial  of  the  right  to  vote  to  any  citi- 
zen ofiering  to  vote,  on  account  ©f  race,  color,  or 
previous  condition  of  servitude;  'provided.^  that 
such  jurisdiction  Shall  extend  only  so  far  as  to  de- 
termine the  rights  of  the  parties  to  such  office  by 
reason  of  the  denial  of  the  right  guaranteed  by  the 
Constitution  of  the  United  States,  and  secured  by 
any  Irtw,  to  enforce  the  rights  of  citizens  of  the 
Un'ted  States  to  vote  in  all  the  States. 

Fourteenth.     Of  all  proceedings  by  the  vrrit  of 
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quo  warranto,  prosecuted  by  any  district  attor- 
ney, for  the  removal  from  ofHce  of  any  person 
holding  office,  except  as  a  member  of  Congress,  or 
of  a  state  legislature,  contrary  to  the  provisions  of 
the  third  section  of  the  fourteenth  article  of  amend- 
ment of  the  Constitution  of  the  United  States. 

Fifteenth,  Of  all  suits  by  or  against  any  asso- 
ciation established  under  any  law  providing  for 
national  hanking  associations  within  the  district 
for  which  the  court  is  held. 

Sixteenth.  Of  all  suits  brought  by  any  aHen 
for  a  toi't  only  in  violation  of  the  law  of  nations, 
or  of  a  treaty  of  the  United  States. 

Seventeenth.  Of  all  suits  against  consuls  or  vice- 
consuls,  except  for  offenses  above  the  description 
afoi-esaid. 

EighteentL  The  district  courts  are  constituted 
courts  of  bankruptcy y  and  shall  have  in.  their  re- 
spective districts  original  jurisdiction  in  all  mat- 
ters and  proceedings  in  bankruptcy. 

The  Bankruptcy  Act  wsa  repealed  by  20  U.  S.  Stats. 
99. 

Jurisdiction  in  g^neraL — ^The  jurisdiction  of  the 
United  States  district  courts  is  derived  from  the  consti- 
tution and  laws  of  the  United  States.  (National  Bank  v. 
Lebanon,  5  Dill.  414.)  It  is  limited  but  not  inferior. 
They  have  only  such  powers  as  are  conferred  by  statutes, 
or  such  as  are  necessarily  implied.  (U.  S.  v.  Ta-wan- 
ga-ca.  Hemp.  304;  Kuckman  v.  CAwell,  1  N.  Y.  6u5; 
Chemung  Canal  Bank  v.  Judson,  8  N.  Y.  251;  Case  v. 
WooUey,  6  Dana,  17;  Morse  v.  Presby,  25  N.  H.  290; 
Hayes  V.Ford,  15  Bank.  Reg.  5C9.)  Its  judgment  can- 
not be  collaterally  impeached  for  irregularity  or  error 
(Mottv.  Smith,  16  Cal.  533;  Sample  v.  Hagar,  27  C  aL 
163;  Reed  v.  Vaughau,  15  Mo.  157),  and  all  presumptions 
indulged  in  favor  of  courts   of  general  jurisdiction  are 
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equally  extended  to  them.  (Thompson  v.  Lyle,  3  Watts 
&  S.  1G6.)  A  decision  of  a  court  of  exclusive  jurisdiction 
is  binding  on  every  other  court  in  which  the  same  subject- 
matter  is  incidentally  brou[^ht.  (Gelaton  v.  Hoyt,  3 
Wheat.  246.)  Where  a  court  has  jurisdiction  it  hiis  the 
power  to  determine  the  form  of  the  remedy,  anl  error  on 
that  point  cannot  be  urged  against  the  jurisfliction  in  a 
.collateral  proceeding.  (Chemung  Bank  v.  JuHson,  8  K. 
*Y.  254.)  And  the  court  which  once  obtains  jurisdiction 
of  the  parties  may  retain  it  and  afford  all  relief.  ( Ward  v. 
Tod.i,  103  U.  S.  327.)  But  consent  of  parties  will  not 
confer  jurisdiction.  (Cutler  v.  Rae,  7  How.  729.  The 
iurisdiction  of  the  district  court  cannot  be  affected  by 
State  legislation.  (Smith  v.  Railroad  Co.  99  U.  S.  398.) 
But  when  a  state  gives  a  right  or  a  remeily,  the  jurisdic- 
tion as  between  the  law  side  and  the  equi  y  side  is  deter- 
mined by  the  character  of  the  case.  (Van  Norden  v. 
Morton,  99  U.  S.  378.)  The  district  court  has  jurisdiction 
to  enforce  the  personal  liability  t.f  foreign  corporations. 
(Dyer  V.  Nat.  St.  Nav.  Co.  14  Blatehf.  483.)  Sittinaj  in 
equity  it  has  the  power  to  restrain  the  enforcement  of  a 
decree  made  while  sitting  in  admiralty.  (Dutcher  v. 
WoodhuU,  7  Ben.  313.  They  have  power  to  devise  modes 
of  proceedinaj  where  the  Supreme  Court  has  not  already 
done  so.  (The  Ep  •ilon,6  Ben.  378. )  Consent  will  not  con- 
fer jurisdiction,  especially  where  the  rights  of  third  parties 
are  affected.  (Winchester  v.  U.  S.,  14  Ct.  of  CI.  13.) 
These  courts  have  jurisdiction  of  an  action  agninst  the 
United  States  for  services  and  expenses  of  a  chief  super- 
visor of  elections,  upon  a  claim  for  le  s  than  one  thousand 
dollars  in  value,  which  had  been  rsfused  by  the  account- 
ing officer  of  the  trensunv  department.  (Gayer  v.  United 
States,  Dist.  Ct.  S.  C,  33  Fed.  Bep.  625.)  Thoy  hnve  ju- 
risdiction of  a  petition  by  a  clerk  of  tho  circuit  court  for 
Compensation  for  attendance  thereon.  (I'leasautsv.  Uni- 
ted States,  35  Fed.  Rep.  270;)  but  they  have  no  jurisdic- 
tion over  a  claim  by  a  court  crier  for  services  which  has 
been  presented  to  and  rejected  by  the  comptroller  of  the 
treasury.  (Preston  v.  U.  S.,  37  Fed.  Rep.  417.)  Where 
an  attempt  is  made  by  affidavit,  on  which  a  motion  is 
founded,  to  confer  jurisdiction  to  which  a  court  is  not  en- 
Tzi>.  Peoc.— 15. 
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titled,  it  i«  a  gross  contempt  of  court.    (Eberly  v.  Moore,. 
24Hovr.  147.) 

Clause  1— Grimes  and  offanses. — The  offender  can-^ 
not  be  tried  out  of  the  district  in  which  the  otiense  waa 
committed.  (Ex  parte  Bollman,  4  Crauch.  75;  U.  S.  v. 
Bird,  1  Spragne,  2'J9. )  The  district  court  has  no  jurisdic- 
tion of  an  offense  cognizable  by  a  navy  court- martial. 
(U.  S.  V.  Mackenzie,  1  N.  Y.  i.eg.  Obs.  371.)  It  has  juris- 
diction over  a  prosecution  for  forgeiy  (TJ.  S.  v.  Randolph, 
1  Pittsb.  24\  but  it  has  no  jurisdiction  over  criminal  cased 
in  admiralty  except  such  as  is  granted  by  particular  acts 
of  Congress.  (I J.  S.  v.  Wilson,  3  Blatchf.  435;  U.  S.  v. 
Bedford  Bridge.  1  Wood.  &  M.  401;  CorHeld  v.  Coryell, 
4  Wash.  C.  C  371.)  Their  crimimii  juribdiction  is  purely 
statutory,  and  the  desiguati 'U  of  the  place  of  inprisuu- 
ment  not  being  made  part  of  the  judgment,  the  court  may, 
after  sentence,  and  in  the  absence  of  the  defendant,  but 
during  the  same  sessi^^n,  enter  an  order  modif3ring  the 
sentence  by  changing  the  place  of  confiuement.  {Ex  parte 
Waterman,  Dist.  Ct.  N.  Y.,  33  Fed.  Rep.  29.)  Clau  e  1 
does  not  confer  jurisdiction  of  any  crime  not  othirrwise- 
defined  by  some  statute  of  the  United  States.  (U.  S.  v. 
Lewis,  36  Fed.  Eep.  449.)  It  is  not  within  the  power  of 
the  United  States  to  punish  for  a  conspiracy  to  murder 
within  a  State,  unless  the  murder  was  m  violation  of  a 
United  States  statute.  (United  Stites  v.  Lancaster,  10 
L.  K.  A.  333.)  The  authority  to  punish  for  manslaughter 
on  the  navigable  waters  of  the  United  States  is  found  iu 
the  constitutional  grant  of  power  to  Congress  to  regulate 
commerce  among  the  several  States.  (L  nited  States  v. 
Beacham,  29  Fed.  Rep.  284.)  The  same  act  might,  as  to 
its  character  and  tendencies,  and  the  con'^equences  it  in- 
volved, constitute  an  offense  against  both  the  State  und 
Federal  governments,  and  might  draw  to  its  commission 
the  penalties  denounced  by  either,  as  ap]  ropriate  to  its 
character  in  reference  to  each.  (United  States  v.  Mari- 
gold, 9  How.  SGO,  569;  Fox  v.  Ohio,  5  How.  410,  43.3; 
Moore  v.  Illinois,  14  How.  13,  19;  Kx  par*e  iSiebold,  100 
U.  S.  371,  390;  Cross  v.  State,  132  U.  S.  132.)  The  crime 
of  forgery  a/ainst  the  State  law  couLl  not  l^e  excused  or 
obliterated  by   committi«j5  ai.othcr  and  di^itiuct  c/inio 
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ag^ahiBt  the  United  States,  although  it  is  an  offense  of 
uriiiuii  the  United  iStates  courts  have  exclusive  jurisdiction. 
(Ooss  V.  North  Carolina,  132  U.  S.  131,  33  I.  ed.  287.) 
The  Congress  shall  have  power  to  provide  for  the  punish- 
Blent  of  counterfeiting  the  securities  and  current  coin  of 
the  United  States.  (U.  S.  Const  art  1,  sec.  8^  cl.  6.  See 
Poz  V.  State,  5  How.  410;  United  States  v.  Marigold,  9 
How.  560;  Ex  parte  Houghton,  8  Fed.  Kep.  897.) 

On  the  high  Bsaa.  —  To  oonstitate  the  crime  of 
murder  on  the  high  seas,  the  mortal  stroke  must  be  given 
and  the  death  happen  there.  (Bill  v.U.  8.,  140  U.  S.  118. 
8ee  Ijnited  States  v.  Arm  trong,  2  Curt.  446;  United 
8tate0T.  Davis,  2  SumiL  485.)  The  United  States  dis- 
trict  courts  have  cognizance  of  torts  committed  on  the 
high  seas  when  the  parties  or  the  vessels  are  found  within 
their  jurisdiction;  and  may  in  their  disoretioa  entertain 
jurisdiction  in  the  case  of  a  controversy  between  foreign- 
ers. (The  Koddlebnrn,  30  Fed.  Hep.  142.)  Under  the 
act  of  March  3rd,  1825,  where  a  prisoner  who  had  com* 
mitted  an  assault  with  a  deadly  weapon,  upon  the  high 
seas,  was  brought  first  into  the  eastern  district  of  Kew 
York,  but  was  first  delivered  to  the  marshal  ol  the  south* 
em  distiict,  the  latter  district  had  jurisdiction.  (U.  8.  v. 
Arwo,  19  WalL  486.)  Larceny  committed  on  board  a  ves* 
sel  1>  ing  about  a  half  mile  from  the  mouth  of  a  river 
emptying  into  Lake  Miehigan,  is  not  within  the  act  of 
Congress,  extending  criuiinal  jurisdiction  of  Federal 
courts  to  the  great  lakes,  and  their  connecting  waters. 
(Act  of  Sept  4th,  1890.  See  atite  p.  ;  U.  S.  v.  Rogers, 
46  Fed.  Rep.  1.)  Constructive  larceny  within  the  juri«- 
diction  of  a  court,  growing  oat  of  the  poesobsion  of  prop- 
erty stolen  in  another  jurisdiction,  does  not  apply  to  Fed- 
eral courts,  their  jurisdiction  being  thitonly  which  is 
f'ven  by  statute.  (U.S.  v.  Rogers,  46  Fed.  Rep.  1.) 
he  jurisdiction  extends  to  assaults  with  a  dangerous 
-weapon  committed  upon  an  i\merican  vessel  at  any  point 
on  the  hish  seas,  or  arm  of  the  sea,  or  any  river,  haven, 
creek,  or  oasin,  or  ba^,  out  of  the  jurisdiction  of  any  par- 
tiisolar  State,  and  within  the  jurisdiction  of  the  United 
States.    (United  States  v.  Beyer,  31  Fed.  Rep.  35.)    It  is 
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limited  to  the  high  seas  and  to  the  waters  connected  im- 
mediately with  them.   (Ex  parte  Byers,  32  Fed.  Hep.  404.) 

Ofibnses  agckinst  election  law. — Forging  or  tam- 
pering with  tLe  tally -papers  or  other  returns  of  votes  csmt 
lor  a  member  of  Congress,  is  an  oti'ense  against  the  electo- 
ral laws.  (Buren  v.  United  States,  3(i  Fed.  Bep.  77. ) 
Sections  5511  and  5514  of  the  Revised  Statutes  were,  as 
observed  by  this  court  in  Coy's  case  (127  U.  S.  731,  751, 
32  1.  ed.  274,  278),  made  for  the  security  and  protection  of 
elections  held  for  representatives  or  delegates  in  Congress, 
and  do  not  impair  or  restrict  the  power  of  the  State  to 
punish  fraudulent  voting  in  the  choice  of  its  electors. 
(Fitzgerald  v.  Green,  l;i4  U.  S.  317.)  The  district  court 
of  the  United  States  h.as  jurisdiction  of  an  offense  agaiuac 
the  eUction  laws  of  a  State  and  the  United  States,  by  a 
conspiracy  to  violate  the  same.  (Ex  parte  Coy,  127  U.  S. 
731.) 

§  60  (539 1).  Offenses  committed  in  pla- 
ces ceded  to  tbe  tJnlted  States* — It'  any  o£- 

fen'^e  be  committed  in  any  place  which  has  been  or 
may  hereafter  be  ceded  to,  and  under  the  jurisdiction 
of  the  United  States,  which  oflfense  is  not  prohibit- 
ed, or  the  punishment  thereof  is  not  specially  pnjvid- 
ed  for  by  any  la  w  of  the  United  States,  such  ofiV  n^e 
shall  be  liable  to,  and  receive  the  same  punishment 
as  the  laws  of  the  state  in  which  such  place  is  sit- 
uated, now  in  force,  provide  for  the  Hke  offense 
when  coiimitted  within  the  jurisdiction  of  such 
state,  and  no  subsequent  repea]  of  any  such  state 
law  shall  aHect  any  prosecution  for  such  offense  in 
any  court  of  the  United  States.  (Rev.  Stats. 
sec.  5391.) 

Selling:  liquor  to  Indians. — The  offense  of  selling 
liqunr  to  tn  Irminn  cotmizable  in  th  ^  district  courts,  was, 
by  virtue  of  the  Judiciary  Act  of  1789,  cognizable  al«o  in 
the  circuit  courts,     (United  States  v.  HoUiday,  3  Wall, 
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407.)  The  introduction  of  intoxicating  liquors  into  the 
Intlian  country,  within  the  meaning  of  U.  S.  Rev.  Stat. 
$  2139,  is  taking  such  liquors  into  the  In  lian  country  as 
the  place  of  de  tination  or  use,  but  does  n^yt  include  trans- 
portation through  an  Indian  country  as  an  article  of  com- 
merce. (United  States  v.  29  Gallons  of  Whiskey,  45  Fed. 
Hep.  847.) 

Clause  2— Piracy. — Robbery  committed  on  the  high 
seas  is  pira«;y,  and  the  circuit  courts  of  the  United  States 
have  jurisdiction  thereof.  (United  States  v.  Palmer,  3 
Wheat.  610.  See  The  Palmyra,  12  W  heat  1.)  TheCon- 
gress  shall  have  power  to  detine  and  punish  piracies  and 
fc^louies  committed  on  the  high  seas,  and  lyflfeuses  against 
the  law  of  nations.  (U.  S.  Const,  art.  1,  sec  8,  cL  10. 
See  The  EstreUa,  4  Wheat.  2^8;  United  States  v.  Smith, 
5  Wheat.  153;  United  States  v.  Pirates,  5  Wheat.  184; 
United  States  v.  Holmes,  6  Wheat  412;  Henfield's  Case, 
Whart  St  Tri  49;  United  States  v.  Chappels,  2  Wheat. 
Cr.  Cas.218.) 

Clause  3— Penalties  and  forfeitures. — District 
courts  have  exclusive  jurisdiction  over  proceedings  in  rem 
to  enforce  the  forfeiture  (The  Cassius,  2  Ball.  365),  and 
the  question  whether  the  forfeiture  has  been  actually  in- 
curred belongs  exclusively  to  the  Federal  courts.  (Slocum 
vs.  May  berry,  2  Wheat.  1;  Oelston  v.  Hoyt,  3  Wheat 
216.)  But  if  there  is  no  act  of  Congress  authorizing  the 
seizure,  the  owner  may  sue  in  replevin  in  a  State  court  to 
recover  it.  (Slocu  m  vs.  May  berry,  2  Wheat.  1.)  "Suits 
for  penalties  and  forfeitures  **  means  civil  actions  for  the 
recovery  of  the  penalty  and  forfeiture.  (U.  S.  v.  -Mann, 
1  Gall.  177. )  A  suit  is  *  *  the  following  of  a  person, "  and 
cannot  be  applied  to  seizures  or  proceedinc^s  in  rem,  (The 
Little  Ann,  1  Paine,  140.)  The  district  courts  have  juris- 
diction in  case  of  a  condemnation  against  an  article  for 
violation  of  the  revenue  law  (Buchanan  v.  Bigge,  2  Yeates, 
232);  or  for  the  illegal  fitting  out  of  a  vessel  (Ketland  vs. 
The  Cassius,  2  Ball.  365);  or  of  seizures  under  the  law  of 
imports  (HaU  v.  Warren,  2  McLean,  332);  or  for  over- 
do wding  passengers  (The  Laura  M.  Star  in,  11  Fed.  Rep. 
l77;  The  Arctic,  id.;  The  Laura,  6  Fed.  Rep.  133);  or  for 
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the  enforcement  of  the  revenue  (The  Joshna  Leviness,  0 
Ben.  339);  or  for  making  false  invoices  (U.  S.  v.  Mooney, 
11  Fed.  Rep.  476);  and  its  decision  is  conclusive  that  a 
forfeiture  has  been  incurred.  (Gelston  vs.  Hoyt,  3  Wheat. 
24&)  The  admiralty  has  no  juriBdiction  in  actions  to  re- 
cover tines  and  penalties  (The  Queen,  4  Ben.  237;  The 
Waterloo,  Rlatchf.  &  H.  114;  Thelrma,  12  Int.  Rev.Rec. 
42;  Knowlton  v.  Boss,  1  Hprague,  lf>3),  unless  made  a 

1  lien  on  the  vessel  by  statute.  (The  Lewellen,  4  Biss.  156.) 
(Fine  and  imprisonment*  are  inflicted  as  the  result  of  a 
criminal  conviction.  (In  reLesaynsky,  16BIatchf.  14.)  A 
judgment  upon  a  forfeited  reco^izance  of  b-iil  is  absolute, 
and  is  not  a  judgment  nin.  (U.  S.  v.  Winstead,  12  Fed. 
Bep.  50.)  In  revenue  cases  it  extends  only  to  seizures  for 
forfeitures  under  duty  laws.     (U.  S.  v.  Boxes  of  Pipes^ 

2  Abb.  U.  S.  500.)  It  has  jurisdiction  in  rem  against  » 
vessel  to  enforce  a  penalty  for  smuggling,  and  may  pro* 
ceed  without  a  jury.  (U.  S.  v.  The  Queen,  4  Ben.  237» 
See  U.  S.  V.  Boxes  of  Opium,  12  Fed.  Rep.  402;  U.  S» 
vs.  The  Henrietta  Esch,  12  Fed.  Rep.  483^)  It  is  not 
necessary  to  attach  the  vessel  to  enforce  the  statutory 
lien  for  a  penalt^r.  (Hatch  vs.  The  Boston,  3  Fed.  Rep. 
818.)  The  exclusive  jurisdiction  of  district  courts  over 
suits  for  the  recovery  of  penalties  and  forfeitures  under 
the  custom  laws  is  not  afifected  by  the  act  of  1875.  (XJ. 
S.  V.  Mooney,  116  U.  S.  104;  afi^rming  S.  a  11  Fed. 
Rep.  476.)  In  an  action  to  recover  a  peiuilty  for  violatioa 
of  an  act  prohibiting  the  importation  of  laborers  under 
contract,  a  demurrer  for  want  of  jurisdiction  was  over^ 
ruled.  (U.  S.  v.  Lees,  46  Leg.  Int.  38;  U.  S.  v.  Mexi- 
can Nat.  R.  Oo. ,  40  Fed.  Rep.  769. )  The  language  of  the 
9th  section  of  the  judiciary  act  of  1789  was  adopted  in 
section  563  of  the  Rev.  Stats.  (First  Nat.  Bank  of  Char- 
lotte V.  Morgan,  132  U.  S.  141.)  A  mistake  of  law  will 
not  excuse  a  forfeiture  in  cases  where  a  party  has  violated 
provisions  of  the  revenue  laws.  (Barlow  v.  U.  S.,  7 
Peters,  404.) 

Clause  4~SiiitB  at  eoxninon  law  brought  by  the 
United  States  or  its  officers. — The  district  courts  have 
jurisdiction  over  actions  at  common  law  (Parsons  v.  Bed- 
ford, 3  Peters,  447),  by  United  States  officers.    (Dunosn 
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V.  XJ.  S.,  7  Peters,  450.)    So  a  receiver  of  a  national  bank 
is  an  officer  of  the  United  States.     (Piatt  y.  Beach,  2 
Ben.    383;   Stanton  v.  Wilkeson,  8  Ben.  357.)     Persons 
holding  office  under  any  act  of  Congress  are  officers  within 
this  clause.     (Piatt  v.  Beach,  2  Ben.  303.)    An  action  of 
debt  to  recover  a  penalty  brought  in  the  name  of  the  United 
States  is  an  action  at  common  law.      (U.  S.  v.  Bongber,  6 
McLean,  277;  Jacob  v.  U.  S.,  1  Brock.  520.)    So  Of  an  in- 
formation for  conversion  of  property  (U.  S.  v.  Stevenson, 
1  Abb.  U.  S.  495);  and  an  action  on  a  note  held  by  the 
United  States  (U.  S.  v.  Greene,  4  Mason,  427),  or  an  ac- 
tion by  a  postmaster-general  for  breach  of  a  bond  by  a 
postmaster  is  within  this  subdivision.    (Postmaster-Gen- 
eral V.  Early,  12  Wheat.  136.)      The  fourth  subdivision  of 
this   section  includes  an  action  of  trover  brought  by  a 
United  States  marshal  to  recover  money  held  by  him  in 
that  capacity,  lost  and  found  by  the  defendant.     (Henry 
V.  Sowles,   Dist.   Ct.   Vt,  28  Fed.  Rep.  481.)    District 
courts  have  no  jurisdiction  on  the  ^ound  of  adverse  cit- 
izenshipu     They  have  no  jurisdiction  of  an  action  on  a 
promissory  note  brought  by  a  national  bank  in  a  district 
other  than  that  in  which  the  bank  is  situated.    (Farmers' 
!^at.  Bk.  V.  McElhinney,  42  Fed.  Rep.  801. )    But  the  juris* 
diction  of  these  courts  over  an  action  to  enforce  the  liabil- 
ity of  a  stockholder  of  an  insolvent  bank  brought  by  a  re- 
ceiver   appointed  by  the  comptroller  of  the  currency, 
such  jurisdiction  is  not  taken  away  by  the  Removal  Act 
of  1888.    (Stephens  v.  Bemays,  41  Fed.  Rep.  401.) 

Olaufle  7 — ^Actions  arisinflr  under  postU.  laws. 
—The  courts  of  the  district  in  which  a  letter  con- 
stituting an  offense  is  received,  has  jurisdiction  of  the 
offense.  (Palliser  v.  United  States,  136  U.  S.  256). 
The  sender  has  also  been  held  punishable  at  the  place 
where  h^  mails  the  letter.  (United  States  v.  Worrall,  2 
U.  a  2  DsiH  384,  1  L  ed,  486;  United  States  v.  Bixford, 
4  Blatchf.  337;  Rex  v.  Williams,  2  Campb.  506;  Rex 
V.  Bnrdett,  3  Barn.  &  Aid.  717,  and  4  Barn.  &  Aid.  93; 
Perkins's  case,  2  Lew.  0.  0.  15(T;  Reg.  v.  Cooke,  1  F.  & 
F.  64;  Reg.  v.  Holmes,  L.  R.  12  Q.  B.  Div.  23;  15  Cox 
Crim.  Cas.  343;  PaUiser  v.  United  States,  136  U.  S.  256.) 
But  it  does  not  follow  that  he  is  not  punibhable  at  the 
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place  where  the  letter  is  received  by  the  person  to  whom 
it  is  addressed:  and  it  is  settled  by  an  overwhelming 
weight  of  authority  that  he  may  be  tried  and  punished 
at  that  place,  whether  the  unlawfulness  of  the  communi- 
cation through  the  post-office  consists  in  its  being  a 
threatening  letter  (Rex  v.  Gird  wood,  1  Leach,  142;  S.  C. 
2  East  P.  C.  1120;  Esser's  Case,  2  East  P.  C.  1125),  or  a 
libel  (Rex.  v.  Johnson,  7  East,  65;  S.  C.  3  J.  P.  Smith, 
9t;  Rex  v.  Burdett,  4  Bam.  &  Aid.  95,  136,  150,  170, 
184;  Com.  v.  Blanding,  3  Pick.  304;  Re  Buell,  3  Dill. 
116,  122);  or  a  false  pretense  or  fraudulent  representation. 
(Reg.  V.  Leech,  Dearsly,  642;  S.  C.  7  Cox  Crim.  Cas. 
100;  Reg.  v.  Rogers,  L.  K  3  Q.  B.  Div.  28;  S.  C.  14 
Cox  Crim.  Cas.  22;  People  v.  Rathbun,  21  Wend.  509; 
People  V.  Adams,  3  Denio,  190,  and  1  N.  Y.  173;  Foute 
v.  State,  15  Lea,  712;  Palliser  v.  United  States,  136  U. 
S.  256.) 

§  51.  Territorial  extent  ofl — Every  per- 
son who  shall,  upon  any  vessel  registered  or  en- 
rolled under  the  laws  of  the  United  States,  and 
being  on  a  voyage  upon  the  waters  of  any  of  the 
great  lakes,  namely,  Lake  Superior,  Lake  Michigan, 
Lake  Huron,  Lake  Saint  Clair,  Lake  Erie,  Lake 
Ontario,  or  any  of  the  waters  connecting  any  of 
the  said  lakes,  commit  or  be  guilty  of  any  of  the 
acts,  neglects,  or  omissions,  respectively,  men- 
tioned in  chapter  three  of  title  seventy  of  the  re- 
vised statutes  of  the  United  States,  shall  upon  con- 
viction thereof,  be  punished  with  the  same  punish- 
ments in  the  said  title  and  chapter,  respectively, 
affixed  to  the  same  oiTenses  therein  mentioned,  re- 
spectively.    (26  U.  S.  Stats.  424,  sec.  1.) 

§   52.     Jiiris^iictioii    of    olTenses,   etc* — 

The  circuit  and  district  courts  of  the  United  States, 
espectively,  are  hereby  vested  with  the  same  juris- 
liction  in  respect  of  the  ofTonses  mentioned  in  the 
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first  section  of  this  act  that  they  by  law  have  and 
possess  in  respect  of  the  offenses  in  said  chapter 
and  title  in  the  first  section  of  this  act  mentioned, 
and  said  courts,  respectively,  are  also  for  the  pur- 
poses of  this  act  vested  with  all  and  the  same  juris- 
diction they,  respectively,  have  by  force  of  title 
thirteen,  chapter  three,  and  title  thirteen,  chapter 
seven,  of  the  Revised  Statutes  of  the  United  States. 
(26  U.  S.  Stats.  424,  §  2.) 

Territorial  extent  of  the  admiralty  and  maritime  ju- 
risdiction granted  to  the  Federal  government  is  not  lim- 
ited to  tide  waters,  but  extends  to  all  pubhc  navigable 
lakes  and  rivers.  (Ex  parte  Gamett,  141  U.  S.  1;  35  1. 
ed.  631;  Act  of  Sept.  4,  1890,  ante.)  The  Savannah 
river,  from  its  mouth  to  the  highest  point  to  which  it  is 
navigable,  is  subject  to  the  maritime  law  and  admiralty 
jurisdiction  of  the  United  States.  (Ex  parte  Gamett,  141 
U.  S.  1;  35  1.  ed.  631.)  Grand  river  is  a  navigable  water 
of  the  United  States,  within  the  meaning  of  the  acts  of 
Congress  of  July  7,  1838,  and  Aug.  30,  1852.  (The  Dan- 
iel Ball  V.  United  States,  10  Wall.  557.)  The  bound- 
aries and  limits  of  the  admiralty  and  maritime  jurisdic- 
tion are  matters  of  judicial  cognizance,  and  cannot  be 
affected  or  controlled  by  legislation,  whether  State  or  na- 
tional. (The  St.  Lawrence,  1  Black,  322;  The  Lottawanna, 
21  WalL  558.)  The  act  of  Congress  of  February  26,  1845, 
conferring  jurisdiction  upon  the  United  States  district 
courts  in  certain  cases  upon  the  lakes  and  navigable 
waters  connecting  the  same,  is  constitutional.  (The  Gen- 
esee Chief  V.  Fitzhugh,  12  How.  443;  Fretz  v.  Bull,  12 
How.  446;  Jackson  v.  Magnolia,  20  How.  296;  Allen 
V.  Newberry,  21  How.  244.)  The  admiralty  jurisdic- 
tion on  the  lakes  and  the  waters  connecting  those  lakes, 
is  governed  by  the  act  of  February  26,  1846.  (The  Ad. 
Hine  v.  Trevor,  4  Wall.  555. 

Clause  8 — Oil  causes,  admiralty  and  maritime 
— ^admiralty  jurisdiction. — The  jurisdiction  of  the  dis- 
trict court,  and  the  1.4.W  governing  its  exercise,  are  to  be 
sought  in  the  general  maritime  law.     (The  Catharina,  1 
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Pet,  Adm.  104;  The  Seneca,  Gilp.  10;  S.  C.  6  Pa.  L.  J. 
213.)  ''  To  all  cases  of  admiralty  and  maritime  mrisdic- 
tion  "  refers  to  the  general  system  of  maritime  law  pre- 
vailing before  the  adoption  of  the  Ck)nstitation.  (The 
Lottawanna,  21  Wall.  558.)  The  jurisdiction  is  founded 
on  the  subject-matter,  and  not  on  the  citizenship  of  the 
parties  (Peyroux  v.  Howard,  7  Peters,  324;  The  Calisto, 
2  Ware,  30;  The  Emma.  3  Cent  L.  J.  285);  and  so  far  as 
it  relates  to  the  subject-matter,  it  means  that  maritime 
law  which  had  been  and  was  being  exercised  in  this  coun- 
try prior  to  and  at  the  adoption  of  the  Constitution  (Cope 
V.  Vallette  Dry  Dock,  4  Woods,  265);  but  only  so  far  as 
adopted  by  the  laws  and  usages  of  the  country.  (The 
Lottawanna,  21  Wall  558;  Norwich  v.  Wright,  13  Wall 
116;  Steam  Nav.  Co.  v.  Dyer,  4  Morr.  Trans.  277.)  The 
nature  and  extent  of  the  admiralty  jurisdiction  must  be 
determined  by  the  laws  of  Congress,  the  decisions  of  the 
Supreme  Court,  and  ^  usages  prevailing  in  the  courts  of 
the  State  when  the  Federal  Constitution  was  adopted 
(Ex  parte  Easton,  95  U.  S.  68);  yet  the  practice  of  the 
colonial  admiralty  courts  is  high  authority  upon  the  extent 
of  the  jnnsdietion.  (Cunningham  v.  Hall,  1  Cliff.  43;  S. 
C.  1  Spraguc,  404;  The  Kate  Tremaine,  6  Ben.  60.)  With 
reference  to  locality,  it  comprises  the  navigable  waters  of 
the  nation  as  well  as  the  Aiifh  seas.  (Cope  v.  Vallette 
Dry  Dock,  4  Woods,  265).  The  difference  between  ad- 
miralty and  maritime  jurisdic  ion  is  merely  nominal 
(The  Sandwich,  1  Pet.  Adm.  233),  and  courts  of  every 
nation  will  administer  justice  according  to  their  laws,  un- 
less a  different  law  is  shown  to  apply,  and  this  rule  applies 
to  transactions  on  the  high  seas.  (Steam  Nav.  Uo.  v. 
Dyer,  4  Morr.  Trans.  277. )  The  grant  of  admiralty  juris- 
diction ii  therefore  not  limited  by  what  were  cases  of  ad~ 
miralty  in  England  when  the  Constitution  was  adopted- 
( vVariag  v.  Clarke,  6  How.  441;  New  Jersey  S.  N.  Co.  v. 
Merchants'  Bank.  6  How.  344;  The  Gold  Hunter,  Blatchf. 
&  H.  300;  D3  Lovio  y.  Bort,  2  GaU.  398;  The  Seneca, 
Gilp.  10;  Kyiioch  v.  Ives,  Newb.  205;  The  Volunteer,  1 
Sum.  551;  Steele  v.  Thacher,  1  Ware,  91;  The  Buntr^n, 
2  Ware,  89.)  The  jurisdiction  of  the  district  court  in  ad- 
miralty and  maritime  law  is  exclusive,  and  a  State  law 
cannot  confer  it  on  State  courts,  as  such  legislation  is  in 
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violation  of  section  711  of  the  Revised  Statutes  (Stewart 
V.  Potomac  Ferry  Co.,  5  Hughes,  372);  nor  can  a  State 
confer  jurisdiction  on  the  admiralty  courts,  nor  enlarge 
the  jurisdiction.  (Orleans  v.  The  Phoebus,  11  Peters,  175; 
The  Hornet,  Crabbe,  426;  The  Richard  Busteed,  1  Sprague, 
441;  The  Chusan,  2  Story,  455;  The  Mary  Stewart,  6 
Hughes,  312.)  ^o  it  cannot  confer  jurisdiction  over  a  con- 
tract not  maritime  in  its  nature  (Roach  v.  Chapman,  22 
How.  129;  The  Harriet,  Olcott,  229);  and  jurisdiction 
once  acquired  in  admiralty  cannot  be  divested  by  acts 
subsequently  cognizable  in  tne  law  tribunals.  ( Amer.  Ins. 
Co.  V.  Johnson,  Blatchf.  &  H.  9. ) 

Jurisdiction,  extent  of. — The  admiralty  juriadiction 
extends  wherever  ships  float,  and  navigation  successfully 
a  ds  conunerce.  (Hine  v.  The  Trevor,  4  Wall.  655.)  It 
embraces,  bays,  harbors  and  inlets,  although  they  are 
within  the  territorial  limits  of  a  State  (The  Wave  v. 
Hyer,  Blatchf.  &  H.  235;  The  Martha  Anne,  Olcott,  13), 
and  ports  and  havens  as  a  portion  of  the  high  sea.^. 
(Amer.  Ins.  Co.  v.  Johnson,  Blatchf.  &  H.  9;  Borden  v. 
Hiern,  Blatchf.  &  H.  293;  The  Lotty,  Olcott,  329.)  It 
extends  to  all  public  rivers  as  far  as  they  are  navigable 
(Martin  v.  Acker,  Blatchf.  &  H.  279;  The  Jenny  Lind, 
Newb.  443;  Huber  v.  Coal  Barges,  3  Am.  L.  T.  109;  The 
Ida  Stockdale,  22  Pitts  L.  J.  9),  and  navigable  waters, 
though  they  may  be  within  the  body  of  the  county. 
(Waring  v.  Clarke,  5  How.  441;  The  New  World  v.  King, 
16  How.  469;  Nelson  v.  Leland,  22  How.  48;  Philadelphia 
etc.  R.  R.  Co.  V.  Towboat  Co.,  23  How.  209;  Jacksiin  v. 
The  Magnolia,  20  How.  296;  The  Commerce,  1  Black, 
574;  Montieth  v.  Kirkpatrick,  3  Blatchf.  279;  Robert  v 
Skolfield,  3  Ware,  184;  Thomas  v.  Gray,  Blatchf.  &  H. 
493;  The  Thomas  Scattergood,  Gilp.  1.)  The  jurisdiction 
depends  upon  the  navigability  of  the  water,  and  not  upon 
the  ebb  and  flow  of  the  tide.  (Genesee  Chief  v.  Fitzhugh, 
12  How.  443;  Fretz  v.  Bull,  12  How.  466;  Jackson  v. 
The  Magnolia,  20  How.  29i5;  contrct,  Orleans  v.  The 
Phoebus,  11  Peters,  175;  The  Thomas  Jefferson,  10  Wheat. 
428.)  So  it  extends  to  interior  navigable  Yi vers  of  the 
United  States  (Jackson  v.  The  Magnolia,  20  How,  29  G;" 
Hine  v.  Trevc,  4  Wall.  555;  Cheeseman  v.   Two  Ferry- 
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boats,  2  Bond,  363;  McGinnis  v.  Pontiac,  5  McLean,  359; 
Th©  Beacon,  Newb.  274),  and  although  they  are  wholly 
within  tue  boundary  of  a  State  (Jackson  v.  The  Magnolia, 
20  How.  296;  Taylor  v.  Harwood,  Taney,  473);  but  not 
necessarily  over  every  stream  whose  occasional  floods  may 
suffice  to  float  a  steamboat.  (Jones  v.  the  Coal  Barges,  3 
Wall.  Jr.  53. )  The  district  court  takes  cognizance  of  all 
civil  causes  of  admiralty  jurisdiction  upon  the  lakes  and 
waters  connecting  them,  the  same  as  upon  the  high  seas 
and  briys,  and  rivers  navigable  from  the  sea.  (The  Gen- 
e:^ee  Chijf  v.  Fitzhugh,  12  How.  443;  The  Eagle,  8  Wall 
15.)  Those  waters  are  navigable  in  law  which  are  navi- 
gable in  fact  (The  Montello,  11  Wall.  411;  the  General 
Cass,  1  Brown,  334),  and  the  capability  of  use  by  the  pub- 
lic for  purposes  of  transportation  and  commerce  is  the 
true  criterion  of  the  navigability  of  a  river,  and  not  the 
extent  and  manner  of  that  use.  (The  Montello,  11  Wall. 
411.)  A  river  is  navigable  when  it  forms  by  itself,  or  by 
connection  with  otber  waters,  a  continued  highway  over 
which  commerce  may  be  carried  on  (11  Wall.  411), 
and  the  liability  to  temporary  interruptions  does  not 
destroy  its  character  as  a  navigable  stream.  (Nelson  v. 
Leland,  22  How.  48;  Cheeseman  v.  Two  Ferryboats,  2 
Bond,  3')3. )  An  artificial  canal  publicly  used  for  purposes 
of  comrae  ce  is  navigable  wat  r  within  the  meauing  of 
that  term  as  giving  jurisdiction  in  admiralty.  (Maloney 
V.  Cizy  of  Milwaukee,  1  Fed.  Rep.  611;  The  Oler,  2 
Hughes,  12;  The  Avon,  1  Brown,  170.) 

How  far  it  is  exclusive  and  independent  of  state 
courts. — The  jurisdictiun  of  the  district  court  of  the 
United  States  in  cases  of  admiralty  and  maritime  jurisdic- 
tion is  not  ousted  by  the  adoption  of  the  State  laws  upon 
a  particular  subject  c»f  maritime  jurisdiction,  such  as  pilot- 
a-o^i  by  the  act  of  Congress.  (Hobart  v.  Drogan,  10  Pet. 
lOS. )  So  of  a  state  law  regulating  the  o^'ster  fisheries. 
(Smith  V.  Maryland,  18  How.  71.)  State  statutes  which 
attempt  to  confer  upon  State  courts  a  remedy  for  marine 
torts  or' contracts,  by  proceedings  strict- y  in  rem,  are  void. 
(The  Ad.  Hine  v.  Trevor,  4  WaU.  555.)  Exclusive  orig- 
inal cognizance  of  all  civil  causes  of  admiralty  and  man« 
time  jurisdiction  is  conferred  upon  the  district  courts- 
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(The  Admiral  y.  United  States,  3  Wall.  603.)  The  juris- 
diction to  enforce  a  maritime  lien  by  a  proceeding  in  rem 
is  exclusively  in  the  district  courts.  (Leon  v.  Galceran, 
11  Wall.  185.)  Not  only  of  other  Federal  courts,  but  of 
the  State  courts  also.  (The  Ad.  Hine  v.  Trevor,  4  WaU. 
555. )  The  entire  admiralty  power  of  the  Constitution  is 
lodged  in  the  Federal  courts,  and  the  district  courts  have 
"exclusive  original  cognizance,"  exclusive  of  the  State 
courts.  (The  Belfast  v.  Boon,  7  Wall.  624;  The  Moses 
Taylor  v.  Hammons,  4  WaU.  411.) 

Jtbrisdiction  in  certain  specified  districts. — The 
United  States  district  court  of  Alaska  has  jurisdiction  to 
try  and  punish  any  inhabitant  of  the  district  for  the  crime 
of  murder  or  manslaughter  committed  by  the  killing  of 
any  human  being  therein.  Alaska  is  not  '^Indian  coun- 
try "  within  the  meaning  of  the  Federal  statutes.  (U.  S. 
Bev.  Stats,  sees.  2146,  2146;  Kie  v.  United  States,  Cir. 
Ct.  Or.,  27  Fed.  Rep.  351.  See  Nelson  v.  United  States, 
SO  Fed.  Bep.  112.)  The  jurisdiction  of  the  United  States 
district  court  for  the  westera  district  of  Arkansas,  over 
offenses  punishable  by  imprisonment  in  the  penitentiary,  is. 
not  affected  by  the  act  creating  a  United  States  court  in  the 
Indian  Territory.  (25  U.  S.  Stats.  7^*3;  Ex  parte  Mills, 
135  U  S.  1 63 . )  That  the  jurisdiction  over  offenses  is  con- 
current.    (26  U.  S.  Stats.  97,  sec.  34.) 

California. — For  the  prosecution  and  trial  of  offenses 
committed  before  the  passage  of  the  act  of  Congress 
(Au^  5,  1S86)  chang  ng  the  di^t*'ict  of  California  to  the 
northern  and  southern  districts  of  California,  the  original 
district  exists.  (United  States  v.  Benson,  31  Fed.  Kep. 
896;  12  Sawyer,  477.) 

Illinois. — Jurisdiction  as  a  court  of  admiralty  of  the 
United  btates  district  court  for  the  northern  district  of 
Uliiiois.    (See  Ex  i>arte  Boyer,  109  U.  S.  629. ) 

Kansas. — The  jurisdiction  of  the  district  court  ex- 
tends to  offences  committed  in  Oklahoma,  not  yet  a  terri- 
tory, but  a  part  of  the  district  of  Kansas.  (Be  Lane,  135 
U.  S.  443.)  Since  this  decision,  however,  Oklahoma  has 
Leen  ertcted  into  a  territorial  government.  (vSee  26  U.  S. 
St:*t3.  87,  an'e.)  The  district  court  of  Maryland  had 
ju!-tS>liction  to  try  an  indictment  for  murder  committed 
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.  at  Nevassa  Island,  that  being  the  district  into  which  the 

'  offender  was  first  brought.  (Jones  y.  United  States, 
137  U.  S.  202.)  The  Federal  court  in  Michigan  had  no 
jurisdiction  of  a  felonious  assault  committed  npon  an 
American  vessel  in  the  Detroit  river.     (Ex  parte  Byers, 

,.32Fed.  Kep.404.) 

New  Jarsey. — A  vessel  lyimg  at  anchor  between  Jer- 

i  sey  City  and  Manhattan  Island,  on  the  westerly  side  of 
ttie  middle  of  the  Hudson  river,  is  within  the  territorial 

.:  Itmitd  of  New  Jersey,  and  within  the  admiralty  jurisdic- 

■'  tion  of  the  United  States  district  court  for  that  8ta|;e. 

•  (The  Sarah  E.  Kennedy,  Dist.  Ct  N.  J.  25  Fed.  Bep. 

.  669. ) 

The  district  court  for  the  'district  of  New  Jersey  haa 
jurisdiction  of  a  suit  in  admiralty  in  person  and  against 
a  New  York  corporation,  where  it  acquires  such  juriodio- 
tion  by  the  seizure  under  process  of  attachment  of  a  ves- 
sel belonging  to  such  coiporation,  when  such  vessel  is 
afloat  in  the  Hill  van  Kull,  between  Staten  Island  and 
New  Jersey,  at  the  end  of  the  dock  ati-^ayoune,  New  Jer- 
sey, at  a  place  at  least  300.  feet  below  low- water  mark, 
and  is  fastened  to  said  dock  by  means  of  a  line  running 
from  the  vessel  and  attached  to  piles  on  the  dock.  (Ex 
parte  Devoe  Mfg.  Co.,  108  U.  S.  401.) 

New  York— Jurisdiction  ovbr  waters  near  city  of 
New  York. — The  district  courts  of  the  southern  and  east- 
ern districts  of  New  York  shall  have  concurrent  jurisdic- 
tion over  the  waters  "within  the  counties  of  New  York, 
Kings,  Queens,  and  Suffolk,  and  overall  seizures  made  and 
all  matters  done  in  such  waters ;  and  all  processes  or  or- 
ders issued  out  of  either  of  said  courts,  or  by  any  judfl^e 
thereof,  shall  run  and  be  executed  in  any  part  of  the  said 
waters.    (Bev.  Stats,  sec.  542.) 

Concurrent  jurisdiction. — The  jurisdiction  of  the 
district  court  of  the  eastcrii  district  of  New  York  sus- 
tained, although  the  vessel  was  found  and  attached  in 
waters  of  the  county  of  New  York.  (The  Pennsylvania,  9 
Blatohf.  451;  S.  C.  4  Ben.  257.)  So  a  vessel  in  the  basin  at 
Jersey  City,  which  communicates  directly  with  the  Hud- 
son River,  lying  at  piles  about  forty  feet  from  the  docks, 
is  subject  to  process  in  the  district  court  of  tho  soathem 
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district  of  New  York.     (The  Argo,  7  Ben.  304^  TEe  Jttlia 
Lawrence,  6  Am.  Law  Bev.  383.)    The  jurisdiolioa  by 
this  section  is  not  extended  to  high- water  mark-  oUvthe^ 
New  Jersey  shore  by  section  541  of  the  Revised  iStatates. 
{AntefMaloney  v.  The  City  of  Milwaukee,  1  Fed..  R6p.*- 
613.)    Under  the  Act  of  March  5,  1825,  where  a  prisoner 
who  had  committed  an  assault  with  a  deadly  weapon,  npon^ 
the  high  seas,  out  of  the  jurisdiction  of  any  State  or  dia^- 
trict,  and  had  been  taken  into  custody  by  the  master  of ' 
the  American  vessel,  was  brought  first  into  the  eastern 
district  of  New  York,  where  the  vessel  lay  in  the  lower 

2 narantiue  anchorage  in  New  York  harbor,  and  there  de- 
vered  to  the  harbor  police,  and  carried  by  them  to  the 
dty  of  New  York,  where  he  was  delivered  to  the  marshal 
of  the  southern  district  of  New  York,  and  a  warrant  for 
his  arrest  first  issued  in  that  district,  the  southern  district 
of  New  York  had  jurisdiction  for  the  trial  of  the  offense. 
(United  States  v.  Arwo,  19  Wall.  486.) 

Ohio,  southern  district — The  district  court  for  the 
southern  district  of  Ohio  has  territorial  jurisdiction  in  ad- 
miralty in  cases  of  seizure  on  the  Ohio  side  of  the  Ohio 
Biver  at  high-water  mark,  and  jurisdiction  over  the  Ohio 
as  a  navigable  river.  (The  Gheeseman  v.  Two  Ferry  Boats, 
2  Bond,  363.) 

Orsoon. — The  jurisdiction  of  the  district  court  ex- 
tends to  matters  and  things  upon  the  Columbia  river. 
(The  Annie  M.  SmuU,  2  Sawy.  226.) 

Texas. — The  courts  to  be  hold  at  Paris  in  the  divis- 
ion of  the  eastern  district  shall  have  exclusive  original 
juris<1iction  of  all  ofifenses  committed  against  the  laws  of 
the  Uuited  States  within  the  limits  of  that  portion  of  the 
ludian  Territory  attached  to  the  eastern  judicial  district; 
of  which  jurisdiction  is  not  given  by  this  act  to  the  court 
herein  established  in  the  Indian  Territory.  (25  U.  S. 
Stats.  786.)  The  territorial  courts  of  Washington  Terri- 
tory have  such  jurisdiction  in  admiralty  causes  as  is  vested 
in  the  Federal  district  aud  circuit  courts.  The  City  of 
Panama  v.  i'helps,  101  U.  S.  453.) 

Jurisdiction  governed  by  subject-matter . — Admi- 
ralty courts  have  jurisdiction  in  ail  caSes  of  maritime  obii- 
gaUous  ( The  Bark  Saa  Fernando  v.  Jackson,  12  Fed.  Rep. 
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341  y,  over  all  transactions  and  proceedings  relative  to  com- 
merce and  navigation.  (The  Gold  Hunter,  Blatchf.  &  U. 
300;  I'he  Harriet,  Olcott,  229).  It  is  not  limited  as  to 
plaee,  but  is  bounded  oaly  by  the  nature  of  the  cause  of 
action.  (The  ISaudwich,  1  Pet.  Adm.  233).  So  where  the 
cause  is  maritime  in  its  nature  the  court  has  Jurisdiction 
over  the  parties  and  the  subject-matter  (The  fi.  F.  Wool- 
sey,  7  Fed.  Rep.  108),  and  where  it  has  cognizance  of  the 
original  thins  it  has  jurisdiction  over  its  incidents.  (Dav- 
ison  v.  Sealskins,  2  Paine,  334;  The  Betsina,  5  Am.  Law 
Reg.  406;  Kellum  &  Emerson,  2  Curt.  79;  L'Esperanza, 
Bee,  97;  The  Alexander  McNeil,  20  Int.  Rev.  Reo.  176; 
Lee  V.  Thompson,  3  Woods,  167;  Andrews  v.  Wa'l,  3 
How.  668;  Ihe  Goldsmith,  Newb.  123;  McDonough  v. 
Danuery,  3  DalL  188;  Campbell  v.  Hadley,  1  hprague, 
470.)  When  the  subject-matter  is  maritime  the  contract 
is  maritime.  (Coast  Wreck  Co.  v.  Phoenix  Ins.  Co.,  7  Fed- 
Rep.  236).  It  must  be  one  to  be  performed  on  navigable 
waters  or  which  has  relation  to  a  maritime  service.  (The 
Perseverance,  Blacchf.  &  U.  385.)  Contracts  to  be  per- 
f  rmed  on  water  are  not  necessarily  maritime.  (The  1^1- 
fast,  7  Wall.  624.)  The  subject-matter  must  pertain  to 
navigation  or  be  of  a  maritime  quality  (Cox  v.  Murray,  I 
Abb.  Adm.  340),  and  relate  to  maritime  affiirs.  (The 
Farmer,  Gilp.  524.)  The  material  and  Bubstantial  parts 
making  up  the  OHsence  of  the  contract  must  be  maritiiue. 
(The  Pacitic,  I  Blatchf.  568.)  If  the  cause  is  an  admiralty 
cause,  jurisdiction  is  complete  over  the  person  as  well  as 
the  ship.  (New  Jersey  Co.  v.  Merchants'  Bank,  6  How. 
344;  Thateher  v.  McCulloh,  Olcott,  365. )  Whether  a  con- 
tract  is  or  is  not  a  maritime  contract  depends  upon  its 
Bubject-mitter,  whether  it  provides  for  maritime  services, 
maritime  transactions,  or  maritime  casualties.  (The  Pao- 
la  R.,  32  Fed.  Rep.  174.)  The  jurisdiction  embraces  all 
maritime  contracts,  torts,  injuries,  or  offenses,  and  it  de- 
pends, in  cases  of  contract,  upon  the  nature  of  the  con- 
tract, which  must  be  purely  maritime  and  touching  rights 
and  duties  pertaining  to  commerce  and  navigation.  (Peo- 
ple's Ferry  Co.  v.  Beers,  20  How.  393.) 

« 

Actions  on  contracts. — The  contract  must  have  rela- 
tion to  tran&actiuus  on  navigable  waters  (Wave  vs.  Hyer, 
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Blatchf.  &  n.  235;  The  Hornet,  Crabbe,  426),  but  locality 
itself  will  not  give  jurisdiction  if  the  subject-matter  is  not 
essentially  maritime.  (The  Farmer,  Gilp.  521;  The  Flash, 
1  Abb.  Adm.  67.)  In  matters  of  contract  its  jurisdiction 
is  co-extensive  with  its  jurisdiction  over  maritime  torts. 
(The  Belfast,  7  Wall.  624.)  The  distance  of  transporta^ 
tion  or  the  danger  of  navigation  is  not  an  essential  ele« 
ment  (The  Flash,  1  Abb.  AdoL  67),  yet  where  f our-fiftha 
of  the  voyage  was  on  the  waters  of  a  canal  a  libel  for 
freight  in  the  admiralty  cannot  be  maintained  ( Wallis  vs. 
Chesney,  1  Am.  Law  Keg.  307);  so  if  the  voyage  is  sub- 
stantially on  inland  non-navigable  waters,  the  fact  that 
at  the  terminus  she  entered  navigable  water  will  not  give 
jurisdiction  (The  John  B.  Cole,  4  N.  Y.  Leg.  Obs.  373; 
The  Robert  Morris,  3  Pa.  L.  J.  493;  The  Benjamin,  6  Pa, 
L.  J.  277);  but  if  the  larger  part  of  the  voyage  is  on  nav- 
igable water,  jurisdiction  attaches.  (The  Kobert  Morris, 
1  WalL  Jr.  33.)  It  has  jurisdiction  over  maritime  con- 
tracts, although  the  voyage  begins  and  ends  in  the  same 
state  and  is  prosecuted  on  inland  waters.  (The  Belfast, 
7  WaU.  624;  The  Mary  Washington,  1  Abb.  U.  S.  1; 
The  Leonard,  3  Benn.  263;  The  Elmira  Shepherd,  8 
Blatchf.  341;  The  Emma  Johnson,  1  Cliff.  633;  The  Sarah 
Jane,  1  Low.  203;  The  Emma,  3  Cent.  L.  J.  285;  The  Ot- 
ter, 12  Minn.  465;  The  Polly,  Anth.  200;  The  Volunteer, 
15  Int.  Rev.  Rec.  59;  contra,  Maguire  v.  Card,  21  How. 
248;  Allen  v.  Newberry,  21  How.  244;  The  Troy,  4 
Blatchf.  355;  Case  v.  Woolley,  6  Dana,  17;  New  Jersey 
Co.  V.  Merchants'  Bank,  6  How.  344.)  So  it  has  juris- 
diction where  the  transportation  was  over  a  navigable 
river  and  a  canal.  (The  E.  McChesnoy,  15  Blatchf.  183; 
contra,  McCormick  v.  Ives,  1  Abb.  Adm.  418.)  If  the 
contract  is  for  navigation  of  navigable  waters,  and  other 
service  is  merely  incidental,  the  whole  service  is  mari- 
time (The  Canton,  Sprague,  437;  The  Louisa,  2  Wood  & 
M.  47);  but  if  the  navigation  is  merely  incidental,  it  is 
otherwise  (The  Canton,  1  Sprague,  437);  and  if  the  case  is 
a  mixed  question,  the  fact  that  some  ingredients  are  of  a 
maritime  nature  will  not  be  sufficient.  (Plummer  v. 
Webb,  4  Mason,  380;  Kellumv.  Emerson,  2  Curt.  79.)  If 
the  contract  provides  not  merely  for  transportation,  but 
for  ths  purchase  of  goods,  no  libel  can  be  maintained. 
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(Peck  V.  Lauehlin,  37 Leg.  Int.  IS);  as  it  has  no  jurisdic- 
tion of  a  contract  purely  personal  with  no  relation  to 
maritime  service.  (The  Virginia,  2  Paine,  115.)  So  no 
action  in  the  admiralty  can  be  maintained  for  the  breach 
of  an  executory  contract  of  affreightment  (The  Pauline, 

1  Blip's,  31)0);  but  a  marif-ime  l.en  is  not  essential  to  con- 
fer jurisdioti'^n;  it  attaches  on  the  breach  of  a  maritime 
contract.     (Manrey  v.  Culliford,  10  Fed.  Rep.  388.)    The 
jurisdiction  depends  on  the  subject  m&tter  of  the  con- 
tract (Waring  v.  Clarke,  6  How.  141;  The  Jerusalem,  2 
Gall.  345);  and  it  is  limited  to  those  which  are  maritime 
(The  Phoebus,  11  Peters,  175;  The  Hornet,  Crabbe,  426; 
The  Perocverance,   Blatchf.  &  H.  385;  Insurance  Co.  v. 
Dunham,  11  Wall.   1;  The  Plymouth,  3  Wall.  20);  and 
though  made  on  land,  if  the  subject  matter  is  maritime, 
jurisdiction  attaches.     (The  President,  4  Wash.  C.   C. 
453. )  So  if  it  concerns  the  ship  and  her  owners  it  is  mari- 
time.    (The  George  T.  Kemp,  2  Low.  177.)    \Miere  ju- 
risdiction attaches  to  a  contract  in  admiralty,  such  juris- 
diction may  be  defeated  by  a  novation.    (The  Centurion,  1 
Ware,  477;  The  Hilarity,  Blatchf.  &  H.  90.)    So  if  a  note 
has  been  received  for  a  maritime  contract,  a  suit  cannot- 
be  maintained  on  the  contract  unless  the  note  is  surren- 
dered.    (Ramsay  v.  Allegre,  12  Wheat.  611;  Repert  v. 
Robinson,  Taney,  492.)    Admiralty  will  inquire  into  all 
breaches   and   all    damages    suffered   under  a  contract 
(Churchy.  Shelton,  2  Curt.  271):  nor  will  the  jurisdic* 
tion  be  defeated  by  the  peculiar  form  that  the  parties  give 
to  it  (The  Spartan,  1  Ware,  149);  so  the  question  of  juris- 
diction does  not  depend  on  the  name  that  the  parties  give 
to  the  instrument  sued  on.     (The  Tribune,  3  Sum.  144. > 
Cases  qttasi  contractu  are  within  the  jurisdiction.     (BaottL 
V.  McNed,  6  Ben.  74.) 

Maritizne  contracts.  — A  contract  for  the  use  of  a  dry-, 
dock  is  maritime  (The  Mississippi,  6  Fed.  Rep.  543),  or  ik 
docking  contract.  (The  Vidal  Rala,  12  Fed.  Rep.  207; 
The  Bob  Cornell,  1  Fed.  Rep.  218.)  A  contract  for  wharf- 
age is  a  maritime  contract.  (Ex  par'e  Easton,  95  U.  »S. 
68;  The  Kate  Tremaine,  5  Ben.  CO;  The  Ann  Ryan,  7  Ben. 
20;  The  Virginia  Rulon,  13  Blatchf.  519;  Ex  pirte  Lewis, 

2  Gall  483;  The  McDonough,  Gilp    101;  The  America. 
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34  Cal.  676;  The  Alexander  McNeil,,  21  Int.  Rev.  Rec. 
175;  Brookman  v.  Hamill,  43  N.  Y.  654;  contra.  The  Asa 
R.  Swift,  Newb.  653;  The  Gem,  1  Brown  Adm.  37;  Tela- 
ware  Riv.  Co.  v.  The  Thomas,  20  lut.  Kev.  Rec.  >/5; 
The  John  Shallcross,  35  lud.  19.)  A  contract  to  furnish 
supplies  for  a  ye8»el  is  maritime  (The  Kew  Brig,  Gilo.  47^; 
The  President,  4  Wash.  C.  C.  453;  Case  v.  VVooUey,  6 
Dana,  17);  or  to  furnish  provisions  to  a  passenger  ( I'he 
Aberfoyle,  1  Blatchf.  360);  or  a  contract  for  repairs. 
(Lawrence  V.  Morrisana  S.  B.  Co.,  9  Fed.  Rep.  208.) 
Policies  of  insurance  are  within  the  admiralty  jurisdiction 
(Insurance  Co.  v.  Dunham,  11  Wall.  1;  Gloucester  Ins. 
Co.  V.  Younger  (2  Curt.  232;  De  Lovio  v.  Boit,  2  Gall. 
398;  Hale  v.  Washington  Iu«.  Co.,  2  Story,  176;  Peelo  v. 
Merchants'  Ins.  Co.,  3  Mason,  27;  Tiie  Dolphin,  8  Chic. 
L.  N.  401;  see  The  John  T.  Moore,  3  Woodi,  61);  and  a 
contract  to  pay  premium  on  a  marine  policy  is  maritime. 
(The  Guiding  Star,  9  Fed.  Rep.  621.)  A  contract  of  a 
broker  to  procure  a  crew  is  maritime.  (The  Gustavia, 
Blatchf.  &  H.  ]  89. )  So  a  contract  for  the  use  of  a  barge 
is  maritime  (The  Dick  Keys,  1  Biss.  408);  and  a  contract 
to  tow  a  vessel  (The  Robert  L.  Ste^rens,  22  How.  Pr.  78; 
The  W.  J.  Wal'.h,  6  Ben.  72;  The  Acatiia,  1  Brown  A'lra. 
73),  s  contract  to  get  oysters  and  convey  them  to  a  place 
to  plant  them  (The  Enterprise,  3  Weekly  Notes,  172), 
and  an  agreement  b^ween  wreckers  for  services  to  be 
mutually  performf'd  at  sea,  are  maritime.  (Andrews  v. 
WalL  3  How.  668.) 

Carriers. — A  bill  of  lading  is  a  maritime  contrr>^t. 
(The  Gold  Hunter,  Blatchf.  &  H.  300  )  So  a  contract  for 
transportation  of  apassenger  is  a  maritime  contract.  (The 
Moses  Taylor,  4  WalL  41 1;  l^he  Aberfoyle,  1  Abb.  Adm. 
242;  The  i'acifi',  1  Blatchf.  5G9;  •  Sunday  v.  Gordan, 
Blatchf.  k  H.  569;  The  Wataga,  1  Phila.  468;  Marshall 
V.  Bazin,  7  N.  Y.  Leg.  Obs.  342.  Contra,  The  Hercules, 
Gilp.  184.)  A  court  of  admiralty  has  jurisdiction  of  an 
action  against  a  c<  mmon  c.-jrrier  for  breach  of  contract  of 
affrei^'htment.  (New  Jersey  v.  Merch.  R.  R.,  6  How.  314; 
The  Gold  Hunter,  Blatchf.  &  fl.  300;  Morewood  v.  Ene- 
quist,  23  How.  401;  Montelth  v.  Kirkpatrick,  3  Blatch. 
279;  Hig.^n8  v.  Steamship  Co-,  3  Blatchf.  282;  Vose  v.  Van 
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Allen,  3  Blatchf.  289;  The  Franklin,  Crabbe,  210;  The 
Ninetta,  Crabbe,  634;  Church  v.  Shelton,  2  Curt.  271; 
The  Hardy,  1  Dill,  460;  The  Lexington,  2  N.  Y.  Leg. 
Obs.  3;  The  John  B.  Cole,  4  N.  Y.  Leg.  Obs.  373;  The 
Benjamin,  6  Pa.  L.  J.  277;  Thatcher  v.  McCuUoh,  Olcotl^ 
365;  The  Rebecca,  1  Ware,  188;  Harrison  v.  Stewart, 
Taney,  485;  Citizens'  B.  R.  v.  Nantucket  St.  Bt.  Co.  2 
Story,  16.)  So  a  carrier  by  sea  may  sue  on  a  passenger 
contract.     (Marshall  v.  Bazin,  7  N.  Y«  Leg.  Obs.  342.) 

Charter-parties  —  Affreightment    contracts.  — 

Charter-parties  ami  contracts  of  affreightment  are  mari- 
time  contracts.  (The  Belfast,  7  Wall.  624;  Higgins  v. 
Steamship  Co.,  3  Blatchf.  282;  The  Elmira  Shepherd,  8 
Blatchf.  341;  The  Naval  Reserve,  5  Fed.  Rep  2u9;  Tons 
of  Salt,  5  Fed.  Rep.  216;  The  Asa  Eldridge,  8  Fed.  Rep. 
120;  The  Fifeshire,  11  Fed.  Rep.  743;  The  Monte  A.,  12 
Fed.  Rep.  331;  The  Dick  Keys,  1  Biss.  403;  Lowry  v. 
Canal  Boat,  4  Pac.  L.  J.  25.)  A  charterer  may  sue  the 
owner  in  admiralty  for  a  breach  of  the  charter-party  (The 
Tribune,  3  Sum.  144);  so  an  owner  may  sue  for  a  breach 
of  the  contract  (Ward  v.  Thompson,  Newb.  95),  and  the 
charterer  may  sue  in  personam,  though  the  voyage  was 
never  begun  (■  'aks  v.  Richardson,  2  Low,  173);  but 
whether  an  action  lies  in  admiralty  for  the  refusal  to  fur* 
nish  a  stipulated  cargo,  not  decided.  (Rich  v.  Parrot,  1 
Cliff.  55.)  It  has  no  jurisdiction  over  preliminary  agree- 
ments to  execute  a  charter  party  (Andrews  v.  Essex  Ins. 
Co.,  5  Mason,  7;  The  Tribune,  3  Sum.  144);  and  the  ju- 
risdiction extends  over  such  contract,  although  part  of 
the  service  is  to  be  performed  on  land  (Phcsnix  Ins.  Co.  v. 
Western  Trans.  Co.,  12  Chic.  L.  N.  89);  as  a  contract 
may  be  maritime  although  performed  ou  land.  (The 
Oriole,  6  Ben.  564.)  The  nature  of  the  contract  is  more 
to  be  regarded  than  the  place  of  its  performance  (Wort- 
man  v.  Griffith,  3  Blatchf.  528);  and  the  will  of  the  parties 
must  decide  its  character.  The  Thomas  Scattergood 
Gilp.  1.)  If  a  part  of  the  service  is  done  on  the  land,  and 
is  merely  incidental  and  subsidiary  to  the  maritime  em- 
ployment of  the  vessel,  the  whole  contract  is  mariti'ue, 
(The  Mary,  1  Sprague,  204;  The  Canton,  I  Sprague,  4*^7; 
The  Louisa,  2  Wood.  &  M.  48.)    The  aimiralty  has  juris- 
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diction  to  recover  freightage  on  a  charter-party  (Morewood 
V.  Emquist,  23  How.  491;  The  Volunteer,  1  Sum.  551; 
C'ertam  Lo^s  of  Mahogany,  2  Sam.  589;  The  Spartan,  1 
Ware^  149);  and  if  the  master  files  the  libel,  consignee 
may,  with  the  assent  of  the  assignee,  pay  the  money  mto 
ciurt^  and  interplead  and  compela  settlement.  (Copp  v. 
D.  &  D.  D.  S.  R.  Co.,  8  Ben.  321.)  Admiralty  has  juris- 
d'ction  of  a  contract  for  the  use  of  a  steamer  for  an  excur- 
sion trip.  (Marshall  v.  Pierrez,  9  Ben.  39. )  A  suit  in  rem 
is  not  maintainable  for  misrepresentations  in  tonnage  or 
capacity  (The  Eli  Whitney,  1  Blatchf.  360);  but  an  action 
lies  f.jr  demurrage.  (Sprague  v.  West,  1  Abb.  Adm.  548.) 
A  charter-party  is  a  maritime  contract,  and,  as  between 
the  parties  to  it,  a  court  of  admiralty  has  jurisdiction  to 
determine  the  obligations  arising  therefrom,  and  whether 
they  have  been  violated,  and  that  in  an  action  in  per- 
tonam  or  in  rem.  (Paterson  v.  Dakin,  31  Fed.  Kep.  682. ) 
Or  where  the  demand  for  relief  in  rem  and  in  personam  is 
made  (The  Baracoa,  44  Fed.  Kep.  102);  but  a  libel  cannot 
be  maintained  where  the  voyage  was  not  undertaken,  and 
no  part  of  the  cargo  was  delivered  on  board.  (The  Mis- 
souri, 30  Fed.  Rep.  384.)  A  charter  for  a  certain  time  of 
a  vessel,  to  be  buut  on  certain  specifications  and  guaranty 
as  to  speed,  is  a  maritime  contract  within  the  jurisdiction 
of  admiralty.  (The  Baracoa,  44  Fed.  Rep.  102.)  The 
jnriBdiction  of  admiralty  over  a  maritime  contract  of  af- 
freightment is  not  ousted  by  an  additional  stipulatiun 
therein  as  to  insurance  while  the  goods  lay  on  the  wharf. 
(£losenth;d  v.  The  Louisiana,  37  Fed.  Rep.  264.)  An  ac- 
tion in  personam  with  attachment  of  the  vessel,  for  a 
breach  of  a  charter-party,  made  with  owners  liable  in 
solido  as  between  themselves,  will  lie  against  one  or  more 
of  such  owners,  the  others  being  unknown  to  libelant. 
(Card  V.  (line,  39  Fed.  Kep.  818.) 

Contract  for  repairs — ^A  contract  by  a  shipwright  to 
r<>pair  a  vessel  is  a  maritime  contract  (A  >iew  Brig,  Giip, 
473;  The  Sandwich,  1  Pet.  Adm.  233;  Peyroux  v.  Howard, 
7  J'eters,  324;  The  St.  Lawrence,  1  Black,  522;  The£liza 
Ladd,  3  Sawy.  529);  so  a  contract  to  raise  a  vessel  and  sus- 
tain it  while  being  repaired  is  a  maritime  contract  (Wort- 
man  v.  Griffith,  3  Blatchf.  528;  Ransom  v.  Mayo,  3  Blatchf. 
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70);  bub  if  the  repairs  are  done  in  her  home  port  the  reme- 
dy is  t/t  perHonam.  (The  Greneral  Smith,  4  Wheat.  438; 
Peyroux  v.  Howard,  7  Peters,  324;  Endner  v.  Greco,  3 
Feil.  Rep.  411;  The  Marion,  1  Story,  68;  Reppertv.  Rob- 
inson, Taney,  492;  Murphy  v.  Mobile  Trade  Co. ,  49  Ala. 
436;  The  Caroline  Reed,  42  CaL  469;  The  Josephine,  39 
N.  Y.  19;  Poole  V.  Kermit,  59  N.  Y.  654;  contra^  South- 
em  Dry-clock  Co.  v.  Gibson,  22  La.  An.  623;  Williams  v. 
Hogan,  46  III.  604;  The  Montauk  v.  Walker,  47  111.  336; 
The  Fanuy  Barker,  40  Mo.  235;  40  Mo.  253;  The  Victonr, 
40  Mo.  244;  The  Two  Friends,  Bee,  433;  Merritt  v.  Sack- 
ett,  12  Law  Rep.  611),  unless  the  laws  of  the  State  may 
give  a  lien  therefor.  (The  Lottawanna,  21  WalL  558; 
reyroux  v.  Howard,  7  Peters,  324;  The  General  Smith,  4 
Wheat.  438;  Ihe  St.  Lawrence,  1  Black,  622;  TheCeles- 
tine,  1  Biss.  1;  The  Thomas  Scattergood,  Gilp.  1;  The 
Harrison,  I  Abb.  U.  S.  741;  The  Potomac,  2  Black,  681; 
A  New  Brig,  Gilp.  473;  A  New  Brig,  1  Story,  244;  Rem- 
nants  in  Court,  Olcott,  382;  The  Robert  Fulton,  1  Paine^ 
620;  The  Ellen  Stewart,  6  McLean^  269;  The  Calisto,  2 
V\  are,  30;  Hull  of  a  New  Ship,  2  Ware,  203;  The  Superi- 
or, Newb.  176;  The  Richard  Busteed,  I  Sprague,  441;  The 
John  Farron,  14  Blatchf.  24;  The  Unadilla,  8  Ben.  478; 
The  Hezekiah  Baldwin,  8  Ben.  556;  The  Raleigh,  2  Hughes, 
44;  The  Island  City,  1  Low,  375;  The  S.  G.  Owens,  1  WalL 
Jr.  3o9;  The  Eliza  Ladd,  3  Sawy.  619;  The  Robert  Mor- 
ris, 3  Penn.  L.  J.  493;  The  Enterprise,  19  Int.  Rev.  Reo. 
108;  contra,  The  Selt,  3  Biss.  344;  Maguire  v.  Card,  21 
How.  248;  The  Adele,  1  Ben.  309;  The  Edith,  11  Blatchf. 
451;  The  Harrison,  2  Abb.  U.  S.  74;  TheDuSaqae,4 
Am.  L.  T.  84;  The  Augusta,  6  Am.' L.  T.  495;  In  re  Kirk- 
land,  12  Am.  Law.  Reg.  300;  The  J.  A.  Travis,  7  Chio,  I* 
N.  277;  The  Norfolk  and  Union,  2  Hughes,  123.)  AUbel 
in  rem  cannot  be  maintained  for  repairs  to  a  foreign  vessel 
in  her  home  port  (The  Mermaid,  1  Brown  Adm.  61),  nor 
against  the  individual  interest  of  an  owner.  (The  C.  L. 
Breed,  9  Chic.  L.  N.  385. )  A  claim  for  repairs  is  a  per* 
sonal  right,  and  the  assignee  cannot  sue  in  the  admiralty. 
(The  Boston,  Blatchf.  &  H.  309;  The  Champion,  1  Brown 
Adm.  520;  Repport  v.  Robinson,  Taney,  492;  Hull  of  a 
New  Ship,  2  Ware,  203;  The  Panama,  Olcotl^  343, 
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Contracts  not  maritime. — The  following  contracts 
have  been  held  not  maritime:  Contracts  to  be  performed 
on  1. on-navigable  waters  (The  Belfast,  7  Wall.  d24),  as  to 
repair  a  canal-boat  on  inland  canals  (The  Hornet,  Crabbe, 
52^);  to  furnish  blocks  to  save  a  wrecked  vessel  (Tons  of 
Iron,  2  Ben.  21);  a  contract  between  consignor  and  con- 
signee (Waterbury  V.  Myrick,  Blatchf.  &  H.  34);  the  con- 
tract of  a  supercargo  to  sell  in  a  foreign  port  (The  Virginia, 
2  Paine,  115);  s^  contract  of  bailment  by  a  warehouseman 
(The  Mary  Washington,  1  Chase,  125);  a  contract  to  pre- 
pare cai  go  for  cai-riage  and  storage  (The  Alexander  Mc- 
Neil, 20  Int.  Rev.  Bee.  175);  a  contract  to  procure  parties 
to  take  care  of  a  cargo  (The  Gustavia,  Blatchf.  &  H.  189), 
a  contract  to  form  a  partnership  to  purchase  a  vessel 
(Tamer  v.  Beacham,  Taney,  583);  a  contract  to  furnish 
articles  to  carry  on  trade  on  a  steamboat  on  an  inland 
river.  (Vandawater  v.  Mills,  19  How.  82.)  A  maritime 
contract  blended  with  a  contract  not  maritime  will  not 
confer  jurisdiction  (Turner  v.  Beacham,  Taney,  583; 
Grant  v.  Poillon,  20  How.  162);  so  admiralty  has  no  jur- 
isdiction over  preliminary  contracts  leading  to  maritime 
contracts.  (The  Tribune,  3  Sum.  144. )  A  contract  for 
storage  of  grain  in  a  vessel,  during  the  winter,  is  not  a 
maritime  contract.  (The  Pulaski,  33  Fed.  Kep.  383;)  so 
a  contract  to  stow  or  load  a  vessel  is  not  maritime  (Da- 
nace  v.  The  Magnolia,  37  Ved.  Rep.  367;)  so,  a  receipt 
for  charcoal  received  on  board  a  vessel  at  fifteen  cents  per 
barrel  is  not  a  maritime  contract.  (Krohnv.  The  Julia, 
37Fed.  Rep.  369.) 

Contract  to  build.  A  contract  to  build  a  vessel  is 
not  maritime  ( People's  Ferry  Co.  v.  Beers,  20  How.  393; 
Roach  V.  Chapman,  22  How.  129;  The  Hannah,  Bee,  419; 
The  Northway,  3  Ben.  163;  Foster  v.  Ellis,  6  Ben.  83; 
The  Revenue  Cutter,  1  Brown,  76;  The  Orpheus,  2  Cliff. 
29;  Cunningham  v.  Hall,  1  Sprague,  404;  Read  v.  A  New 
Brig,  1  Story,  2t4;  Calkin  v.  U.  S.,  3  Nott.  &  H.  297; 
The  Royal  George,  1  Woods,  290;  but  see  Davis  v.  A  New 
BiiK,  Gilp.  473;  The  Charles  Mears,  Newb.  197;  The 
Richard  Busteed,  1  Sprague,  441;  The  Calisto,  2  Ware, 
30);  nor  for  furnishing  materials  (The  Iosco,  1  Brown, 
496i  Ihorsen  V.  The  J.  B.  Martin.  26  Wis.  488;  but  scq 
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i2l3  Eliza  Ladd,  3  Sawy.  619;  The  Kevenue   Outter. 


«^> 


Eme,  i  Am.  I/aw.-  Reg.  5),  or  masts  and  spars  (Guflfenherg 
T.  The  Joar-Laugiiiin,  2  Week.  >ote8  Cas.  612),  or  sai^s 
and  cordage  (The  J.  B.  Martin,  26  Wis.  488),  or  instru- 
ments or  appurtenances  to  munage  the  ship.  (Edwards  v. 
Elliott,  21   WalL  532.)    WoEB.  or  materials  furnished  for 

"^/le  cni^inal  coiiistructicn  ci£®  vessel  creates  no  lien.    (The 

.li^cclc-,  9  Fai,  Sep.  12rO«) 

JS3r?.2.:i>l2a3  S3j?viiCS:l5.f — 5\>  give  the  district  court  jnris- 
'.ieticn,  tha  aubject-EiavroS??  of  the  service  mast  be  mari- 
•'i^:ji.Q  (Ths  Farmer,   Gilp.   424);  the  rule  to  determine 
1^Mch,  is  hj  ascsrtaasmg  whether  the  vessel  is  engaged  in 
a,  maritime  voyage,  and  whether  the  party  is  employed  tp 
^nisist  in  fartheriBg  fcer  business  (The  Harriet,  Olcott, 
E99;  A  Hew  Brig,  Gilp.  473;  De  Lovio  v.  Bolt,  2  GaU. 
gOS;  Tiia  Momefe,  Crabbe,  426;   TiiO  Volunteer,  1  Sum. 
551;  Th3  Salisbuiy,  Olcott,  71);  and  the  manner  in  which 
'OhQ  servicd  is  employed  is  not  important.     To  impart  a 
iiSiaritimd  €h:iracter  to  the  service,  it  must  be  connected 
with  the  ?!?6pair  of  the  vessel,  or  in  aid  of  her  navigation 
(Gumey  v."  Crockett,    1    Abb.   Adm.   490;     The  Ocean 
^^pray,  S  Cent.  L.  J.  773);  as  persons  employed  in  naviga- 
oiiLg  vessels,   engaged  in  transporting  goods  upon  tide- 
^5?jrst3r  within  a  harbor  (The  Mary,  1  Sprague,  204);  or  a 
<»^ccper  putting  a  cargo  in  landing  order  (The  Onore,  6 
!3en.  564);  or  a  person  who  weighs,   measures,  or  inspects 
'Sargo  (The  River  Queen,   2  Fed.  Rep  731);  or  a  person 
«rho  removes  ballabb  to  prepare  the  vessel  for  her  cargo. 
(The  Windermere,   2  Fed.  Rep.  722);  or  a  shipkeeper. 
(The  George  T.   Kemp,  2  Low.  477;  the  Harriett,  Olcott, 
299;  contra^  Gumey  v.  Crockett,  1  Abb.   Adm.  490;  The 
Champion,  10  Chic.  L.  N.  10;   The  Island   City,  1  Low, 
375;  The  John  T.  Moore,  3  Woods,  61.)  Claims  for  pilot- 
age on  navigable  waters  are  within  the  admiralty  juris- 
diction (Hobart  v.  Drogan,  10  Petera,  108;  Tlie  Anne.  1 
Mason,  508;  Wave  v.  Hyer,   Blatchf.  &  H.  235;  Ex  parte 
Hager,  12  Feb.  Rep.  224,  note);  so  of  claims  for  half  pilot- 
age  under  State  laws.     (Ex  parte  McNeil,  13  WalL  236; 
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The  George  S.  Wright,  Deady,  591;  The  America,  1  Low. 
176;  The  OaUfomia,  1  Sawy.  463.)  Maritime  services  are 
performed  by  a  cabin  boy  (Gumey  v.  Crockett,  1  Abb. 
Adm.  4U0),  chambermaid  1  (Abb.  Adm.  490);  The  Farmer, 
Gilp.  524;  The  Ohio,  Gilp.  505;  The  Salisbury,  Olcott, 
71),  clerk  of  a  steamboat  (The  Sultana,  1  Brown  IS), 
carpenter  (The  Farmer,  Gilp.  524;  The  Salisbury,  Olcott, 
71),  cook  or  steward  (The  Pekin,  Gilp,  203;  The  Farmer, 
GUp.  524;  The  Ohio,  Gilp.  505;  The  Salisbury,  Olcott, 
71;  fionysson  t.  Miller,  Bee,  190);  deck-hand  (The  Ohio 
Gilp.  505),  but  not  after  the  boat  is  sunk  (The  M.  M. 
Caleb,  9  Ben.  159)^  engineer  (The  Ohio,  Gilp.  505;  Gurncy 
V.  Crockett,  1  Abb.  Adm.  490;  The  Backus,  Newb.  1)« 
fireman  (The  Ohio,  Gilp.  505;  The .  North  America,  5 
Ben.  486;  Gumey  v.  Crockett,  1  Abb.  Adm.  49:)),  pilot 
(The  Ohio,  Gilp.  505;  the  Alaska,  3  Ben.  391;  Hobart  v. 
Drogan,  10  Peters,  108;  The  George  S.  Wright,  Deady, 
591;  Ex  parte  McNeil,  13  Wall  236),  surgeon.  (Gumey 
V.  Crockett,  1  Abb.  Adm.  490;  The  Ohio,  Gap.  505;  The 
Farmer,  Gilp.  524;  The  Salisbury,  Olcott,  71;  contra. 
The  New  Jersey,  1  Pet.  Adm.  223.)  A  father  may  sue 
in  the  admiralty  for  the  service  of  his  minor  son  (Plum*' 
mer  v.  Webb,  4  Mason,  680),  but  not  on  a  contract 
npon  a  special  retainer  without  wages.  (Plummcr 
v.  Webb,  4  Mason,  680.)  The  employment  of  a  stevc* 
dore  in  lading  a  ship  or  dischargipg  cargo  is  a  maritime 
contract.  (The  Gilbert  Knapp»  37  Fed.  Hep.  209.)  Services 
rendered  to  a  steamer  in  her  home  port  in  watching  her, 
moving  her  to  secure  her  safety,  expending  money  in 
necessary  repairs  and  labor,  constitute  maritime  services. 
(The  Maggie  P.,  32  Fed.  Rep.  300.) 

A  lien  of  quarantine  commissioners,  on  a  ves- 
sel, for  services  in  the  care  of  sick  seamen  in  hospitals, 
required  by  a  State  statute,  is  enforceable  in  admiralty. 
(Piatt  V.  The  Georgia,  34  Fed.  Bep.  79.) 

Salvage  services. — ^If  salvage  service  is  rendered  to  a 
vessel  while  she  is  afloat  and  proceeding  on  her  voyage^  the 
claim  for  compensation  may  oe  enforced  in  admindty  (The 
H.  C  Yeacer,  1  Fed.  Rep.  285),  without  regard  to  loca- 
tioD.  (Hobart  v.  Drogan,  10  Peters,  108;  The  Patchin,  1 
Fed.  Psoa— 17. 
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Blatchf.  414;  Wave  v.  Hyer,  Blatchf.  &  H.  23^;  The  John 
Gilpin,  Olcott,  77;  The  Jenny  Lind,  Newb.  443.)  A  sal- 
vor may  maintain  an  action  for  services  to  a  coal  barge 
(Seven  Coal  Barges,  2  Biss.  297),  or  to  a  raft  of  timber. 
(A  Kaft  of  Spars,  Abb.  Adm.  485;  Fifty  Thousand  Feet,  2 
Low.  64;  but  see  Four  Cribs,  Taney,  633. )  A  salvor  may 
proceed  in  admiralty,  although  he  is  acting  under  a  con- 
tract. (The  CJomanche,  8  Wall  448;  The  Sabine,  101  U. 
S.  384;  The  Circassian,  1  Ben.  209;  2  Ben.  171;  The 
Louisa  Jane,  2  Low.  295;  The  Patchin,  1  Blatchf.  414.)  A 
libel  may  be  maintained  for  services  to  a  foreign  vessel  in 
foreign  waters.  (The  Sailor's  Bride,  1  Brown,  68;  Ander- 
son V.  The  Edam,  13  Fed.  Rep.  135.)  .  A  contract  to  haul 
off  a  vessel  aground  is  maritime.  (The  Clarion,  1  Brown, 
74;  The  Williams,  1  Brown,  208;  The  Sailor's  Bride,  1 
Brown,  68. )  Services  performed  by  a  wrecking  company 
in  saving  the  cargo  of  a  stranded  vessel  are  maritime. 
(Coast  Wreck  Co.  v.  Phoenix  Ins.  Co.  13  Fed.  Rep.  127.) 
The  admiralty  has  jurisdiction  of  a  claim  for  salvage  of  a 
prize  abandoned  by  the  captor  and  brought  in  by  a  neutral. 
(McDonnough  v.  Dannery,  3  Dall.  188.)  Flotsam,  jetsam, 
and  ligan  taken  up  at  sea  are  subject  only  to  admiralty 
jurisdiction.  (Lacase  v.  State,  Addis.  58. )  An  action  m 
rem  lies  by  the  owner  against  the  money  awarded  (Wat- 
terbury  v.  Myrick,  Blatchf.  &  H.  34);  but  the  district 
court  can  adjudicate  upon  matters  of  salvage  as  well  in 
personam  as  in  rem.  (The  Centurion,  1  Ware,  477.)  So  a 
salvor  may  maintain  an  action  against  the  depository  of 
salved  property.  (Yates  v.  Johnston,  11  Law  Rep.  N.  S. 
279.)  An  action  in  personam  lies  by  a  salvor  against  his 
co-salvor  for  his  share  of  the  compensation  ( Waterbury  v. 
Myrick,  Blatchf.  &  H.  34),  or  against  the  owners  and  the 
freighters  of  the  vessel.  (McGinnis  v.  Pontiac,  5  McLean, 
359;  The  Centurion,  1  Ware,  477;  McConochie  v.  Kerr,  9 
Fed.  Rep.  50.)  Admiralty  jurisdiction  in  salvage  cases 
cannot  exteri  to  a  libel  against  a  dry  dock.  (Cope  v.  Val- 
lette  Dry  Deck  Co.  119  U.  S.  625.)  On  a  libel  by  the 
owners  and  crews  of  a  steam-tug  for  salvage,  a  counter- 
claim for  the  wrongful  mooring  of  the  tug  causing  injury 
to  the  salved  barges  is  not  the  proper  subject  of  a  croi^s- 
libel.  (Southwestern  Transp.  Co.  v.  Pitt&burg  Coal  Co.,  42 
Fed.  Rep.  920.) 
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Services  of  master. — A  master  has  no  lien  in  rem  for 
his  wages  ( Willard  v.  Dorr,  3  Mason,  91 ;  Hammond  v. 
Insurance  Co.,  4  Mason,  196;  The  iEolian,  1  Bond,  267;  1 
Biss.  322;  Willard  v.  Dorr,  3  Mason,  91;  Powell  v.  Bac  n, 
4  Cranch  C.  €.  97;  Bevens  v.  Lewis,  2  Paine,  202;  The  New 
Jersey,  1  Pet.  Adm.  223;  The  Island  City,  1  Low.  375; 
The  Thomas  Scattergood,  Gilp.  1 ;  The  Havana,  1  Sprague, 
402;  Ex  parte  Clark,  1  Sprague,  69;  The  Larch,  2  Curt. 
42S;  The  Monongahehi,  5  Biss.  131;  The  Dubuque,  2  Abb. 
U.  S.  20);  but  a  master  may  sue  in  admiralty  for  the 
wages  of  his  apprentice.  (Plommer  v.  "Webb,  1  Ware, 
75;  S.  C.  4  Mason,  380.)  Acting  as  an  agent  or  factor 
independent  of  his  character  as  master  is  not  within  the 
cognizance  of  the  admiralty  (Willard  v.  Dorr,  3  Mason, 
161;  The  Santa  Anna,  Blatchf.  &H.  80;  Grant  v.  Pollion, 
20  How.  168;  The  Stephen  Allen,  Blatchf.  &  H.  184);  nor 
has  he  a  lien  for  services  as  pilot.  The  ^olian,  1  Biss. 
321.) 

Seamen's  wag^s. — The  admiralty  has  jurisdiction  in 
rem  And  in  personam  over  the  subject  of  seamen's  wages. 
(Sheppard  v.  Taylor,  5  Peters,  676;  Hastings  v.  Plater,  1 
Bland.  613;  Harden  v.  Grordon,  2  Mason,  ^1;  Martin  v. 
Acker,  Blatchf.  &  H.  279.)  A  sealer  is  a  maiiner  and  en- 
titled to  a  lien  for  his  wages  (The  Ocean  Spray,  4  Sawy. 
105);  but  raftsmen  are  not  seamen.  (A  Raft  of  Logs,  9 
Chic.  L.  N.  26).  A  contract  by  a  seaman  to  take  a  share 
of  earnings  in  lieu  of  wages  is  not  a  partnership  (Duryee 
y.  Elkins,  1  Abb.  Adm.  529);  but  his  interest  and  com- 
pensation are  wages,  and  recoverable  as  such  (The  Fair- 
play,  Blatchf.  ii  n..  136);  but  not  until  the  accounts  are 
made  up,  or  the  parties  are  brought  to  an  accounting. 
(Duryee  v.  Elkins,  1  Abb.  Adm.  529.)  A  contract  to 
serve  on  a  vessel  running  On  a  navi|;able  river  from  ^  port 
in  one  State  to  a  port  in  another,  is  a  maritime  contract. 
(The  Pekin,  Gilp.  203;  The  Ohio,  Gilp.  505.)  beamen 
ready  to  perform  their  contract,  but  who  are  prevented, 
from  the  voyage  being  broken  up,  have  a  maritime  claim 
<The  Island  City,  1  Low.  375;  The  Ocean  Si)ray,  4  Sawy. 
105);  but  if  their  contract  stipulates  that  they  shall  re- 
ceive a  certain  sum  if  the  voyage  shall  be  changed,  or  they 
be  discharged,  admiralty  has  no  juiisdiction.     (L'Arma 
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T.  Mantaring,  Bee,  199.)  A  claim  for  expenditares  by  a 
Beaman  on  account  of  sickness  may  be  enforced  in  the  ad- 
miralty (Harden  v.  Gordon,  2  Mason,  541;  The  Ben  Flint, 
1  Biss.  562);  so  clothing  famished  to  a  seaman  creates  no 
lien  (Rosenthal  v.  Die  Gartenlaube,  5  Fed.  Kep.  827.) 
A  seamun  may  recover  in  the  admiralty,  though  part  of* 
the  wo  k  done,  taken  by  itself,  would  not  be  of  a  mari- 
time nature.  (The  Charles  F.  Perry,  1  Low.  475.)  So 
one  engaged  in  catching  codfiah  may  unite  a  claim  for 
bounty  and  for  an  account  in  the  same  libel.  (The  Lucy 
Anne,  3  Ware,  253.)  The  equitable  claim  of  a  seaman  to 
his  share  of  the  earnings  of  a  venture  not  liquidated  can- 
not be  asserted  as  a  lien  on  the  vessel,  there  must  be  posi- 
tave  evidence  that  wages  are  duo  (The  Fairplay,  Blatchf. 
&  H.  136);  but  where  the  proceeds  of  a  fishmg  voyage  are 
realized,  and  the  owner  refuses  or  neglects  to  make  up  the 
voyage,  the  admiralty  may  award  to  the  seamen  their 
compensat  on.  (Duryee  v.  Elkins,  1  Abb.  Adm.  529; 
Keed  v.  Hussey,  Blatchf.  &  U.  j522.)  The  admiralty  will 
take  cognizance  of  suits  for  their  respective  shares  of  the 
aggregate.  (The  Fairplay,  Blatchf.  &  H.  136;  Hazard  v, 
HowlAud,  2  Sprague,  68.)  The  assignee  of  a  seaman's 
claim  for  wages  has  no  maritime  lien.  (The  .^lolian,  1 
Bond,  267;  The  Freestone,  2  Bond,  234;  The  Patchin,  12 
Law  Rep.  21.)  A  claimant  of  a  lien  for  wages  against  a 
vessel  may,  in  an  exceptive  allegation,  bring  before  the 
court  facts  judicially  known  to  the  court  which  do  not  ap- 
pear in  the  libel  (The  Seminole,  42  Fed.  Rep.  924.) 
Where  libelants  claim  as  mariners  they  must  recover  in 
that  capacity,  if  at  ail,  although,  under  the  evidence,  they 
might  nave  had  a  claim  as  salvors  or  lightermen.  (The 
Sarah  E.  Kennedy,  29  Fed.  Rep.  264.) 

Jurisdiction  over  foreigners. — ^The  court  of  admi- 
yalty,  as  originally  constituted,  was  in  all  maritime  nations 
the  appropriate  tribunal,  and  took  cognizance  of  suits  by 
or  agamst  or  between  foreigners  (The  Bee,  1  W^are,  332  ; 
The  Blaireau,  2  Cranch,  240;  194  Shawls,  1  Abb.  Adm. 
317) ;  but  it  is  not  bound  to  take  jurisdiction  over  contro- 
versies between  foreigners,  it  is  for  the  exercise  of  the  dis- 
cretion of  the  C'^urt  (194  Shawls,  1  Abb.  ^dm.  317 ;  The 
Brisks  4  Ben.  25:2 ;  Fry  v.  Cook,  8  Chic.  L.  F.  286),  and 
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paities  will  be  remitted  to  the  home  tribunal,  when  the 
law  of  the  domicile  must  be  ascertained  (194  Shawls,  1  Abb 
Adm.  U.  ^.  317);  but  it  has  jurisdiction  in  rem  when  the 
property  ia  within  its  jurisdiption.  (The  Mnggie  Ham- 
mond, 9  Wall.  435;  'J  he  Jerusalem,  2  Gall.  191.)  W  here 
the  parties  are  foreigners  of  different  nationalities,  the  ac- 
tion will  he  entertained  in  cases  of  collisions  (Thonmiasen 
V.  VVhitwill,  12  Fed.  Rep.  891;  The  Jupiter,  1  Ben.  356; 
The  Russia,  3  Ben.  471),  or  in  cases  of  salvage  (The  Edam, 
13  Fed.  Rep.  135;  The  Blaireau,  2  Cranch,  240;  The  Sail- 
or's  Bride,  1  Erown  Adm.  681;  The  Bee,  1  Ware,  332;  194 
Shawls,  1  Abb.  Adm.  317) ;  but  when  there  is  evidence 
that  the  salvor  was  ^ilty  of  embezzlement  or  spoliation 
or  misconduct,  he  will  be  remitted  to  the  home  tribunal 
(194  hhawls,  1  Abb.  Adm.  317);  so  it  will  take  cognizance 
of  bottomry  bonds  on  foreign  bottoms.  (The  Jerusalem,  2 
Gall.  191.)  It  has  jurisdiction  of  controversies  between 
foreigners,  although  the  suit  is  in  personam,  (Davis  v. 
Leslie,  1  Abb.  Adm.  123.)  It  will  take  cognizance  of  an 
action  for  a  tort  conomitted  daring  the  voyage,  if  the  voy- 
age by  contract  terminated  in  this  country  (Bemhard  v. 
Greene,  3  Sawy.  230);  but  not  for  an  assault  and  battery 
at  sea  on  a  foreign  vesseL  (Fry  v.  Cook,  8  Chic  L.  N. 
286.)  A  remedy  m  rem  will  in  general  be  accorded  only 
in  case  of  a  reciprocal  remedy  accorded  to  citizens  of  the 
United  States  in  similar  controversies  (The  Maggie  Ham- 
mond, 9  WaU.  435),  and  the  admiralty  will  not  take  ju- 
risdiction, as  a  general  rule,  without  the  consent  of  the 
minister  or  consul.  (Ex  parte  Newman,  14  Wall.  152.) 
So  it  will  not  entertain  jurisdiction  where  the  consul  re- 
quested it  not  to  do  so  (Lynch  v.  Crowder,  12  Law  Rep. 
ho5),  though  his  express  consent  is  not  necessary,  as  it  is 
rather  a  matter  of  comity  than  duty  (Davis  v.  Leslie,  1 
Abb.  Adm.  123 ;  The  Klorkgeter,  1  Abb.  Adm.  402;  Gon- 
zales v.  Minor,  2  Wall.  Jr.  348);  and  his  protest  cannot 
bar  the  jurisdiction,  but  will  be  duly  considered  with  thia 
facts  and  circumstances  of  the  case.  (The  St.  Oloff,  2  Pet. 
Adm.  428;  The  Becherdass  Ambaidass,  1  Low.  569. )  If 
the  consul  consents,  the  seaman  may  maintain  the  action. 
(The  J.  J.  Wickwire,  7  Phila.  694)  Where  the  court  en- 
tertains jurisdiction  without  such  consent,  it  must  be  a 
case  of  peculiar  hardship,  injustice,  or  injury.     (Gonzales 
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V.  Minor,  2  Wall.  Jr.  348;  The  Infanta,  1  Abb.  Adm, 
263. )  If  the  seaman  has  submitted  the  matter  to  the  con- 
sal,  he  cannot  disregard  the  award  and  sue  in  the  admi- 
ralty (The  Mina,  6  Phila.  4S2) ;  so  the  court  will  decline 
jurisdiction  on  certificate  of  the  consul  on  the  shipping  ar- 
ticles that  the  seaman  was  discharged  and  paid  (The  In- 
fanta, 1  Abb.  Adm.  263);  and  the  court  will  not  call  the 
consul  in  question  for  his  official  acts.  (Patch  v.  Mar- 
shall, 1  Curt.  452.     See  The  Salomoni,  29  Fed.  Rep.  534.) 

Foreigrn  seamen's  wag^. — The  nationality .  of  a 
vessel  determines  the  nationality  of  the  crew.  (The 
Amelia,  3  1  ed.  Rep.  652;  contra,  Bernhard  v.  Greene,  3 
Sawy.  230.)  Courts  of  admiralty  have  jurisdiction  over 
puits  for  wages  by  foreign  seamen  against  foreign  vessels 
or  foreign  owners  whenever  the  interests  of  justice  require 
it,  or  where  there  would  be  a  failure  of  justice  (Ex  parte 
Newman,  14  Wall.  152;  Davis  v.  Leslie,  1  Abb.  Adm. 
123;  Buckner  V.  Klorkgeter,  1  Abb.  Adm.  402;  The  Hot- 
spur, 3  Sawy.  194;  The  Becherdass  Ambaidass,  1  Low. 
669;  The  Ada,  2  Ware,  408;  The  Napoleon,  Olcott,  2.8; 
Gonzales  v.  Minor,  2  Wall.  Jr.  348),  or  where  by  delay 
there  is  likely  to  be  a  failure  of  remedy  (Gonzales  v. 
lilinor,  2  Wall.  Jr.  .S4S;  The  Cathariua,  1  Pet.  Adm.  104; 
Williamson  v.  Forsoket,  1  Pet.  Adm.  197;  Davis  v.  Les- 
lie, 1  Pet.  Adm.  123;  The  Nanny,  Bee,  217);  yet  except 
under  peculiar  circumstances  foreign  seamen  should  be 
referred  to  the  tribunals  of  their  own  country  (  Fhe  Nanny, 
Bee,  217;  The  Aurora,  Bee,  160.)  It  is  a  matter  of  com- 
ity (The  Pacific,  Blatchf.  &  H.  187);  and  it  miy  well  be 
presumed  that  the  nation  over  whose  vessels  jurisdiction 
"13  thus  assumed  will  consider  it  as  such.  (Gonzales  v. 
Minor,  2  Wail.  Jr.  348. )  The  exercise  of  this  jurisdiction 
is  purely  a  matter  of  discretion  (Davis  v.  Les'ie,  1  Abb. 
Adm.  123;  The  Pacific,  Blatchf.  &  H.  187;  Gonzales  v. 
Minor,  2  Wail.  Jr.  348;  The  Napoleon,  Ocott,  208;  The 
Hava?ia,  1  Si-rague,  402);  and  it  will  never  be  entei'tained 
to  impede  or  break  up  a  v<^yage  (The  Infanta,  1  Abb. 
Adm.  263;  The  Pacific,  Blatchf.  &  H.  187);  nor  unless  the 
voyage  is  ended  and  w^gcs  are  due  (The  Nanny,  Bee,  217; 
The  Aurora,  Pee,  160;  The  Forsoket,  1  Pet.  Adm.  197); 
and  although  the  master  consented  to  discharge  h-.m  hece 
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(Lynch  v.  Crowder,  12  Law  Rep.  355;  The  Theodore 
Komer,  3  Am.  Law  Rcjg.  17);  and  a  mere  deviation  in  the 
voyage  is  no  ground  for  interfering.  (Bucker  v .  Klorkgeter, 
1  Abb,  Adm.  402;  The  St.  OloflF,  1  Pet.  Adm.  1J8;  contra. 
The  Becherdass  Ambaidass,  1  Low.  6G7;  The  C'atharina, 
1  Pet.  Adm.  104;  Moran  v.  Bandin,  2  l*et.  Adm.  415;  The 
Ada,  2  Ware,  408.)  Admiralty  will  eutertain  jurisdiction 
where  the  voyage  ends  here*  (The  Pawashick,  2  Low. 
142.)  Where  the  voyage  has  been  wholly  broken  up  by 
sale  of  the  ship,  jurisdiction  will  be  entertained  (The 
Hexford,  3  Fed.  Rep.  677;  The  Becherdass  Amba  dass,  1 
Low.  669;  The  Havana,  1  Sprague,  402;  The  Gazelle,  1 
Sprague,  378;  The  Pacific,  Blatchf.  &  H.  187;  TJie  Cath- 
arina,  1  Pet.  Adm.  104;  The  Kapoleon,  Olcott,  208),  al- 
though there  is  a  stipulation  on  the  shipping  articles  that 
they  will  n -t  sue  in  a  foreign  court.  (The  K.orkgeter,  1 
Abb.  Adm.  402;  The  Hermine,  3  Sawy.  80.)  So  it  will 
entertain  jurisdiction  where  the  relation  of  the  seaman 
with  the  vessel  has  been  dissolved  by  wrongful  act  of  the 
master  (Davis  v.  Leslie,  1  Abb.  Adm.  123;  The  Hermine, 
3  Sawy.  80;  The  Hotspur,  3  Sawy.  194;  Gonzales  v. 
Minor,  2  Wall.  Jr.  348),  as  by  cruel  treatment,  forcing 
the  seamen  to  loave  the  ship  (The  St.  Oloff,  2  Pet.  Adm. 
428)»  or  if  the  vessel  becomes  unseaworthy.  (The  Becher- 
dass Ambaidass,  1  Low.  569;  The  Klorkgeter,  1  Abb. 
Adm.  402.)  The  district  courts  have  no  jurisdiction  in 
rem  against  a  Russian  vessel,  by  her  crew,  to  enforce  a 
claim  for  wages.  (Treaty  with  Russia,  8  Stats.  708;  The 
£lwine  Kreplin,  9  Blatchf.  438.) 

Services  not  maritime. — ^The  privilege  of  enforcing 
claims  in  admiralty  does  not  attach  to  draymen  takiiig 
cargo  to  or  from  "flie  vessel.  (The  Harriet,  Oh^ott,  229.) 
A  vessel  may  be  engaged  in  foreign  commerce,  and  person 
be  hired  on  board  for  services  which  cannot  be  called 
maritime  (Sunday  v.  Gordon,  Blatchf.  &  H.  5G9),  as  a 
claim  of  a  day  laborer  for  labor  performed  on  the  vessel 
while  lying  in  port  (Graham  v.  Hoskins,  Olcott,  224;  The 
Harriet,  Olcott,  229;  The  Thomas  Scattergood,  Gilp.  1; 
The  Island  City,  1  Low.  375);  or  for  sweeping  and  scrub- 
bine  the  decks,  throwing  out  and  securing  lines  for  fasten- 
ing ner,  keeping  watch  against  robbery,   fire,  cr  other  in- 
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juries  (Gurrey  v.  Crockett,  1  Abb.  Adm.  490;  or  work 
done  on  a  dry-dock  in  scraping  the  hull.  (Bradley  v. 
Bolles,  1  Abb.  Adm.  561.)  So  the  admiralty  has  no  ju- 
risdiction over  services  performed  on  board  a  canal-boat 
on  an  inland  canal  (The  Hornet,  Crabbe,  426;  McCormick 
V.  Ives,  1  Abb.  Adm.  418);  nor  is  the  contract  of  a  steve- 
dore to  stow  cargo  a  maritime  contract.  (Cox  v.  Mur- 
ray, 1  Abb.  Adm.  340;  The  Amstel,  Blatchf.  &  H.  215; 
The  Circassian,  1  Ben.  209;  The  Ilex,  2  Woods,  229;  The 
Harriet,  Olcott,  229;  The  Joseph  Cunard,  Olcott,  229;  The 
S.  G.  Owens,  1  Wall.  Jr.  370;  Fisher  v.  Luling,  ]  Jones  & 
S.  337;  The  Alexander,  20  Int.  Rev.  Rec.  176;  contra. 
The  George  T.  Kemp,  2  Low.  477;  The  Senator,  9  Chic. 
L.  N.  86.)  But  service  of  a  stevedore  on  a  foreign  vessel 
is  maritime  in  its  nature.  (The  Granada,  7  Fed.  Rep. 
119. )  Services  rendered  in  raising  sectional  docks  are  not 
maritime.  (Salvor  Wreck  Co.  v.  Sectional  Dock  Co.,  12 
Pac.  Law  J.  74.)  Where  the  consideration  for  a  mari- 
time service  is  not  money,  but  rests  in  special  executory 
stipulations,  the  admiralty  has  no  jurisdiction  to  enforce 
them  (Plummer  v.  Webb,  4  Mason,  380);  as  a  servant  of 
the  master  whose  sole  business  is  to  serve  and  amuse  the 
master  (The  Farmer,  Gilp.  524),  or  musicians  employed 
on  a  vessel  used  as  a  floating  museum.  (The  Superior, 
Gilp.  514.)  Services  of  a  solicitor  of  freight  are  not  mari- 
time.    (The  Paola  R.,  32  Fed.  Rep.  174.) 

Vessels  subject  to  admiralty  jurisdiction. — It 

has  no  regard  to  registry  or  enrollment  and  license.  (The 
General  Cass,  1  Brown  Adm.  334.)  If  the  business  or 
employment  of  the  vessel  appertains  to  travel,  or  trade 
and  commerce  on  water,  it  is  sufficient  (The  General  Cass, 
1  Brown  Adm.  334;  The  Kate  Tremaine,  5  Ben.  60;  The 
Enterprise,  19  Int.  Rev.  Rec  108);  and  whether  her  ser- 
vices are  maritime  in  their  character  (The  Salisbury,  Ol- 
cott, 71))  and  her  size,  form,  or  capacity  (The  General 
Cass,  1  Brown  Adm.  334),  or  means  of  propulsion  are  im- 
material (The  Salisbury,  Olcott,  71;  The  Farmer,  Gilp. 
524;  The  General  Cass,  1  Brown  Adm.  334;  The  Kate 
Tremaine,  5  Ben.  60);  or  whether  she  has  masts  and  sails 
or  not  is  not  material  (Ther  Salisbury,  Olcott,  71;  The 
Kate  Tremaine,  5  Ben.  60;  The  Enterprise,  19  Int.  Rev. 
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Bee.  108.)  The  distinctions  as  to  propelling  power, 
whether  by  steam  or  sail,  have  been  abolished  (The  Gen- 
eral Cass,  1  Brown  Adm.  334);  so  she  is  within  the 
admiralty  jnrisdiction,  although  towed  bv  other  vessels. 
(The  Salisbury,  Oicott,  71.)  Whether  she  is  of  a  class 
fitted  for  navigation  or  not  is  a  question  of  fact  (Rep- 
pert  V.  Robinson,  Taney,  492.)  So  canal  boats  (The  Kate 
Tremaine,  5  Ben.  60;  The  W.  J.  Walsh,  6  Ben.  72;  The 
E.  M.  Chesney,  14  Blatchf.  183;  John  B.  Cole,  4  N.  ^ . 
Leg.  OuB.  373),  or  derrick- boats  (Maltby  v.  Steam  Derrick 
Boat,  3  Hughes,  477),  ferry-boats  (Cheeseman  v.  Two 
Ferryboats,  2  Bond,  363),  coal  barges  (The  F.  B.  Nimick, 

2  Fed.  Rep.  86),  floating  elevators  (The  Hezekiah  Bald- 
win, 8  Ben.  5o6),  lighters  (The  Farmer,  Gilp.  524),  scows 
(The  Creaeral  Cass,  1  Brown  Adm.  334;  Endner  v.  Greco, 

3  Fed.  Rep.  411),  and  tuffs  (The  Volunteer,  1  Brown 
Adm.  159),  are  subject  to  admiralty  jurisdiction;  but  not 
coal  barges  (The  Coal  Barges,  3  WalL  Jr.  53),  or  flat-boats 
(The  Coal  Barges,  3  Wall.  Jr.  53),  or  rafts  (Tome  v.  Lum- 
ber, Taney,  533;  The  Coal  Barges,  3  Wall.  Jr.  53;  A  Cy- 
press Raft,  2  Woods,  213.)  A  steam  dredge,  which  is  a 
floating  scow  fitted  with  steam  appliances,  buckets  and 
scoop,  for  deepening  channels  of  navigation  and  like  pur- 
poses, is  a  subject  of  admiralty  jurisdiction.  (Aitcheson 
V.  The  Endless  Chain  Dredge,  40  Fed.  Rep.  253.)  A 
vessel  jutit  arrived  from  a  voyage,  with  a  cargo  to  be 
discharged  at  the  place  where  she  is  moored,  is  still  a 
vessel  occupied  in  the  business  of  navigation,  and  subject 
to  admiralty  jurisdiction.  (Leathers  v.  Blessing,  105  U. 
8.  626.) 

Vessels  not  subject  to  the  Jurisdiction. — The  fed- 
eral courts  have  no  jurisdiction  over  the  public  vessels  of 
a  foreign  power  (The  Exchange  v.  McFadden,  7  Crauch, 
116;  L'ln vincible,  1  Wheat,  238),  nor  by  proceeding  i/t 
rem  against  property  of  the  United  States  (The  Siren,  7 
WalL  122;  The  Davis,  10  Wall,  15;  but  see  the  Revenue 
Cutter,  1  Brown  Adm.  76),  nor  over  a  vessel  owned  by  a 
mnnicipal  corporation,  and  used  in  the  public  service  (The 
Fidelity,  16  Blatchf.  566;  The  Seneca,  8  Ben.  509),  nor  of 
actions  against  a  vessel  already  in  custody  of  the  State 
eoort  (Taylor  y.  Caryl,  20  How.  583;  The  Two  Fricaxds, 
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Bee,  433;  Th3  Oliver  Jordan,  2  Curt  414;  The  Robert 
Fulton,  1  Paine,  620;  The  Gazelle,  1  Sprague,  378;  Tne 
Orpheus,  3  Ware,  143;  The  Plymouth,  2  Int.  Rev.  Rec. 
109;  Keating  v.  Spink,  3  Ohio  St  105),  unless  the  attach- 
ment is  Cx>llu8ive  and  is  prosecuted  to  djfeat  the  jurisdic- 
tion of  the  distri't  court  (  Fhe  Reindeer,  2  Ware,  383;  The 
Roslyn,  23  Int  Rev.  Rec.  176),  or  the  sherifif  acquiesces  in 
it   (The  Julia  Ann,  1  Sprague,  382.)    But  when  the  ves- 
sel has  been  sold  under  the  State  court  process,  it  may  be 
served  by  the  marshal,  as  the  proceedings  of  a  State  court 
cannot  cuvest  the  maritime  lien  (The  Pilot,  Kewb.  Adm. 
215;  The  Henrietta,  Newb.  Adm.  284;  The  Golden  Gate, 
Newb.  Adm.  296;  S.  C,  6  Am.  Law.  Reg.  273;  The  Ga- 
zelle, 1   sprague,  378;  The  Julia  Ann,  1  Sprague,  382; 
The  Havaua.  1  Sprague,  402;  The  Spartan,  1  Ware,  134; 
O'Callahan  v.  Riggs,  5  Am.  Law.  Reg.  139;  McGinnis  v. 
The  Grand  Turk,  1  Paine,  13);  but  if  a  vessel  is  fraudu- 
lently taken  from  the  possession  of  the  marshal,  its  res- 
toration may  be  ordered  by  the  admiralty  court     (The 
Joseph  Gorham,  7  Law  Rep.  135;  see  generally  The  John 
Richards,  Newb.  Adm.  73;  The  Royal  Saxon,  1  WadL  Jr. 
311;  The  Royal  Saxon,  2  Am.  Law.  Reg.  324.) 

Employment  of  vessel. — So  the  employment  ot  the 
vessel  is  not  material,  li  she  appertains  to  travel  or  trade 
(u.  public  navigable  waters  it  is  sufficient  (The General 
Cass,  1  Brown  Adm.  334);  or  going  from  place  to  place  in 
the  United  States  (The  Farmer,  Gilp.  524);  or  in  the 
neighboihood  of  a  city,  carrying  proiduce.  (Reppert  v. 
Riibmson,  Taney,  492;  The  Elmira  Shepherd,  SBatchf. 
341.)  It  depends  on  the  character  of  the  vessel,  and  not 
the  character  of  her  employmeut  (Reppert  v.  Robinson, 
Taney,  492.)  So  a  dismantled  8teamb<»at  used  as  a  hoteL 
is  wit '.in  the  admiralty  jurisdiction  (The  Hendrick  Hud- 
son, 3  Bcu.  419),  and  it  is  not  necessary  that  she  be  en-. 
gaged  in  commerce  or  trade.  (The  Canton,  1  Sprague> 
437;  but  see  The  Farmer,  Gilp.  524.) 

Possessory  and  petitory  actions. — Admiralty  has 
jurisdiction  of  an  action  t  j  recover  possession  of  a  vessel 
(The  Fannie,  8  Ben.  429;  The  North  Cape,  6  Biss.  505) 
when  a  party  has  the  legal  title.   (The  Amelia,  6  Ben.  475; 
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The  Perseverance,  Blatchf.  &  H.  385;  Kellum  v.  Emerson, 
2  Cart.  79;  Kynoch  v.  Ives,  Newb.  2u5;  Ihe  VVm.  D. 
Bice,  3  \V'are,  134.)  When  the  possession  of  movable 
property  has  been  changed  either  by  tort  or  by  contract, 
the  owner  may  assert  his  title  in  admiralty,  and  although 
the  cargo  was  converted  on  shore.  (Pieces  of  Mahogany, 
2  Low.  323.)  So  where  logs  are  cut  from  the  land  and 
made  into  a  raft  (Gastrel  v.  A  Cypress  Raft,  2  Woods, 
213);  but  the  pending  of  an  action  in  replevin  is  a  bar  to 
the  suit  in  admiralty.  (The  Koyal  Saxon,  1  Wall.  Jr. 
311.)  Admiralty  has  jurisdiction  over  petitory  actions  as 
to  vessels.  (Ward  v.  Peck,  18  How.  267;  Ihe  Friend- 
ship, 2  Curt  426;  The  Clarissa  Ann,  2  Hughes,  89;  The 
Tiitun,  5  Mason,  465;  but  see  The  John  Jay,  3  Blatchf. 
ai.)  Although  a  court  of  admiralty  has  not  the  jurisdic- 
tic»n  of  a  court  of  equity  to  enforce  direct  trusts,  yet  where 
the  agent  of  the  real  owner  of  a  vessel  has  by  fraud  or 
mistake  procured  his  name  to  be  placed  in  the  bill  of  sale 
of  the  vessel,  a  suit  in  admiralty  will  lie,  at  the  instance 
of  the  real  owner,  for  possession.  (The  Uaisy,  29  Fed. 
Rep.  300.) 

Jurisdiction  exclusive. — The  district  court,  except 
in  particular  cases  where  jurisdiction  is  given  to  the  cir- 
cuit courts,  is  exclusive  in  all  civil  causes  in  admiralty. 
(The  B.  F.  WooUey,  18  Blatchf.  347;  The  Vrow  Christini 
MagdaJena,  Bee,  11.)  It  is  exclusive  in  the  United  States 
courts  (atewart  v.  Potomac  Ferry  Co.,  12  Fed.  Rep.  296), 
but  not  as  exclasive  as  that  exercised  under  the  civil  law. 
(The  Belfast,  7  Wall.  624;  Bags  of  Linseed,  1  Black,  108.) 
When  courts  of  admiralty  have  jurisdiction,  whether  in 
rem  or  in  personam,  the  jurisdiction  is  exclusive,  saving 
the  common-law  remedy.  (The  Caroline  Reed,  42  Cal. 
469;  Biookman  v.  Hammill,  43  N.  Y.  554;  Pool  v.  Ker- 
mit,  69  N.  Y.  654,)  The  admiralty  has  jurisdiction  of  an 
action  for  general  average.  (Mut.  Ins.  Co.  v.  Cargo,  01- 
c<»tt,  89;  The  St.  Joseph,  6  McLean,  573;  Dupont  v.  Vance, 
19  How.  162;  Cutler  v.  Rue,  7  Howard,  729.)  The  doc- 
trine of  avt:rage  is  known  only  to  the  maritime  law,  and 
cannot  be  eniorced  in  a  ^tate  court.  (Rossiter  v.  Ches  er, 
1  Doug.  Mich.  154.)  So  services  performed  by  average 
adjusters  are  maritime.     (Coast  Wrecking  Co.  v.  Phcenix 
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Ins.  Co.,  13  Fed.  Bep.  127.)  A  common -law  action  for 
trespass,  hj  the  owner  of  one  vessel  a^inst  the  owner  of 
anotiier  for  damages  by  iire^  is  not  within  the  exclnsive 
jurisdiction  of  admiralty.  (Chappell  v«  Bradshaw,  128 
U.  S.  132.) 

Authority  and  power  of  court.— As  a  court  of  ad- 
miralty, the  district  court  is  a  court  of  record.  (Ward  v. 
Chamberlain,  2  Bhick,  430;  Thomson  v.  Lyle,  3  Watts  &  & 
166.)  Jurisdiction  of  the  defendant  having  been  acquired, 
it  has  power  to  entertain  suits  in  personam  even  where  the 
parties  are  foreigners.  (Thommasen  v.  Whitwell,  9  Ben. 
13;  S.  C,  12  Fed.  Rep.  891.)  When  the  court  has  jurisdic- 
ticn  it  will  exercise  it  over  all  the  incidents  (The  Dove,  1 
Gall  585;  The  St.  Lawrence,  2  GaU.  19;  The  Siren,  7 
WaU.  152),  as  a  claim  for  tort.  (The  Siren,  7  WaU.  1 52. ) 
A  court  of  admiralty  in  one  dislaict  can  carry  into  ^ect 
the  decree  of  the  court  of  another  district  (Wilson  v.  Gra- 
ham, 4  Wash.  0.  C.  53;  The  Rio  Grande,  1  Woods,  279),  or 
of  another  nation  where  either  the  property  or  the  person 
is  within  its  jurisdiction.  (Penhallow  v.  Doane,  3  Dall. 
54;  The  Jerusalem,  2  Gall.  191;  The  Centurion,  1  Ware, 
477.  See  the  Joseph  Gorham,  7  Law  Bep.  135;  Bowler 
V.  Eldredge,  18  Conn.  1. )  It  may  enforce  a  decree  in  per- 
sonam  for  the  payment  of  costs  rendered  in  an  admiral^ 
court  of  another  district.  (Pennsylvania  R.  R.  Ca  v.  Gil- 
hooley ,  9  Fed.  Rep.  618. )  The  district  court  in  admiralty 
can  obtain  jurisdiction  in  peraonam  over  persons  residing 
without  >  the  district  by  attaching  their  property  lying 
within  the  district.  (Atkins  v.  Disintegrating  Co.,  18 
Wall.  272.) 

Equity  power. — ^The  admiralty  has  no  general  equity 
powers.  (Dean  V.  Bates,  2  Wood.  &  M.  87.)  It  has  no 
jurisdiction  over  trusts  (Davis  v.  Child,  2  Ware^  78);  nor 
over  a  specific  performance  (The  Ernest  and  Alice,  2 
Hughes,  44;  Kynoch  v.  Ives,  Kewb.  Adm.  205;  Davis  v. 
Child,  2  Ware,  78;  The  Wm.  D.  Rice,  3  Ware,  134),  nor 
to  decree  the  cancelation  of  an  incumbrance  (Dean  v. 
Bates,  2  Wood.  &  M.  87),  nor  to  chanse  a  writtea  agree- 
ment (The  Perseverance,  Blatchf.  &  H.  385);  nor  can  it 
try  an  equitable  title  and  grant  the  appropriate  relief. 
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(Kellum  V.  Emerson,  2  Curt.  79. )  It  is  not  every  suit 
which  ei][uity  can  entertain  that  is  cognizable  in  the  ad- 
miralty. (The  Norwich,  1  Ben.  89.)  The  adidiralty  may 
set  aside  a  sale  where  the  proceedings  were  collusive  and 
fraudulent  (The  Sparkle,  7  Ben.  528);  but  it  caunut  enter- 
tain a  case  to  apportion  a  common  fund.     (The  Norwich, 

1  Ben.  89. )  Its  jurisdiction  extends  to  controversies  con- 
cerning the  disposition  of  the  vessel  and  her  employment 
in  navigation  (Coyne  v.  Caples,  8  Fetl.  Hep.  p.  638;  The 
Seneca,  Gilp.  10;  Kevens  v.  Lewis,  2  Paine,  202) ;  but  not 
to  direct  a  sale  of  the  vessel  (Orleans  v.  The  Phoebus,  11 
Peters,  175;  The  Ocean  Bell,  6  Ben.  253;  see  the  Betsina, 
5  Am.  Law  Reg.  40(5;  The  Seneca,  Gilp.  10;  see  Lewis  v. 
Kinney,  5  Dil.  159);  except  in  case  of  wreck  (The  Til  ton, 
5  Mason,  465);  but  it  has  no  jarisdiction  over  partnership 
contracts  or  accounting.  (Ward  v.  Thompson,  22  How. 
330;  £.ellum  V.  Emerson,  2  Curt.  79;  Hazaid  v.  Howl,and 

2  Sprague,  68;  Turner  v.  Beacham,  Taney,  583;  The  Cru- 
sader, 1  Ware,  437.)  The  admiralty  has  no  jurisdiction 
over  matters  of  accounts  between  part  owners  (Orleans  v. 
llie  Phoebus,  11  Peters,  175;  Grant  v.  Poillon,  20  Bow. 
162;  Ward  v.  Thompson,  22  How.  330;  Daily  v.  Doe,  3 
Fed.  Rep.  903;  Martin  v.  Walker,  1  Abb.  Adm.  579;  The 
Ocean  Bell,  6  Ben.  253;  Kellum  v.  Emerson,  2  Curt.  79. 
The  Larch,  2  Curt.  427;  The  Marengo,  1  Low.  52;  Hall  v. 
Hudson,  2  Sprague,  65;  Hazard  v.  Hjwland,  2  Sprague, 
88),  although  they  relate  to  maritime  affairs  (Atkyns  v. 
Burrows,  1  Pet.  Adm.  244;  Kellum  v.  Emerson,  2  Cau- 
79);  but  when  the  taking  of  an  account  is  merely  an  in- 
cident, the  admiralty  may  take  an  account.  (The  Betsina. 
5  Am.  Law  Reg.  406;  Kellum  v.  Emerson,  2  Curt.  79.)  It 
can  marshal  the  proceeds  of  a  veiisel  in  its  registry  only 
between  lien-holders  and  owners.  (The  Edith,  94  U.  S.  518. 

No  chancery  jurisdiction.—A  court  of  admiralty 
has  no  chancery  powers.  It  cannot  entertain  a  libel  for  a 
specidc  p^rformauce  of  a  contract,  or  to  compel  the  exe- 
cution of  one.  (Paterson  v.  Dj.kin,  31  Fed.  Rep.  682; 
Andrews  v.  B^sex  F.  &  M.  Ins.  Co.,  3  Mason,  6);  or  de- 
clare or  enforce  a  trust  or  an  equitable  title  (Hill  v.  The 
Amelia,  6  Hen.  475);  or  exercise  jurisdiction  in  matters  of 
account  merely  (Miaturn  v.  Maynard,  17  How.  477);  or 

Fed  Peoo.— 18. 
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decree  the  sale  of  a  ship  for  an  unpaid  mortgage,  or  de- 
clare her  the  propei*ty  cf  the  mortgagees  and  direct  posses- 
sio  I  to  be  given  to  them.  (Bogart  v.  The  John  Jay,  17 
How.  399. )  A  court  uf  admiralty  has  no  t  the  characteristio 
powers  of  a  court  of  equity  in  a  case  to  wind  up  a  trust 
and  enforce  a  contract  of  sale  of  a  vesseL  (Rea  v.  The 
Eclipse,  135  U.  S.  699.) 

Maritime  liens. — The  maritime  lien  is  adopted  from 
the  civil  law,  aud  imports  a  tacit  hypothecation  of  the  sub- 
ject of  it.     (Vande water  v.  Mills,  19  How.  90;  The  Young 
Mechanic,  2  Curt.  404);  it  can  only  exist  on  movable  things 
eugaged  in  navigation,  or  things  subject  of  commerce  on 
the  high  seas,  or  on  navigable  waters.     (The  Rock  Island 
Bridge,  6  WalL  213.)    The  maritime  lien  is  &ju8  in  re  wi  th- 
ou t  possession  or  any  right  of  possession.     (The  Nestor,  1 
Sum.  73;  The  H.  D.  Bacon,  Newb.   Adm.  274;  Ex  parte 
Foster,  2  Story,  131;   The  Atlantic,  Crabbe,  447.)    They 
are  atricti  juris,  and  not  to  be  extended  by  implication  or 
construction.     (The  Joseph  Grant,  IBiss.  196;  Thomas  v. 
Oaborn,  19  How.  22;    Pratt  v.   Reed,  19  How.  359;  Thd 
Sultana,  19  How.  362.)    The  liability  of  the  ship  and  the 
responsibility  of  the  owners  are  convertible  terms.     (The 
Williams,  Brown  Adm.  224;  Freeman  v.  Buckingham,  18 
How.  180.)     As,  every  maritime  lien  imports  a  personal 
liability  and  attaches  whenever  the  owners  are  liable.  ( An- 
dre w^s  v.   Wall,  3  How.   563;   The  Richard  Busteed,   1 
Sprague,  422;  The  Edwin,   1  Cliff.   330;  The  Paragon,  1 
Ware,  322. )     It  attaches  for  towage  services  on  the  navi- 
gable waters  (The  JohnCottrell,  9  Fed.  liep.  777),  and  is 
not  divested  by  a  sale  of  the  vessel   (Hatch  v.  The  Boston, 
3  Fed.  Rep.  818;  1  he  Revenue  Cutter  No.  1,  Brown  Adm. 
76),  nor  by  a  forfeiture.     (The  Patapsco,  13  WalL  335; 
The  Grapeshot,  9  Wall.   130;   The  Ranier,  Deady,  441.) 
The  general  maritime  law  gives  no  lien  for  services  for 
raising  a  sunken  vessel  in  her  home  port.     (The  D.  S. 
Newcomb,  12  Fed.  Rep.  735.)    Such  services  should  rank 
with  lien  for  repairs  and  supplies.     (12  Fed.  Rep.  167.) 
A  shipwright  has  only  a  common-law  lien  on  the  vessel  for 
his  services.     (The  Two  Marys,  12  Fed.   Rep.  152;  The 
Two  Marys,  10  Fed.  Rep.  919;  The  B.  F.  Woolsey,  7  Fed. 
Rep.  137.)    A  shipwrig^ht  in  possession  under  a  common- 
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law  lien  has  a  right  to  appear  as  a  technical  **  claimant/' 
(The  Two  Marys,  12  Fed.  Rep.  152.)  So  a  watchman  has 
no  lien  unless  his  services  are  for  the  beneiit  of  all  on 
board.     (The  Erinah,  7  Fed.  Rep.  231. 

Enforcement  of  maritime  lien. — ^The  admiralty 
has  general  jurisdiction  to  enforce  maritime  lieu s.  (The 
America,  Newb.  Adm.  195;  The  Nestor,  1  Sum.  73;  The 
Spartan,  1  Ware,  149;  Davis  v.  Child,  2  Ware,  78;  Cutler 
V.  Rae,  7  How.  729. )  If  tlve  subject-matter  is  maritime, 
the  lien  may  be  enforced,  although  it  arises  under  a  State 
law  (The  Missouri,  9  Blatchf.  433),  or  by  common  or  lucal 
law.  (The  Island  City,  1  Low.  375;  The  Illinois,  6  Mc- 
Lean, 413;  The  Marion,  1  Story,  68.)  Its  jurisdiction  to 
enforce  a  maritime  lien  is  exclusive  (KUlam  v.  The  1  ri,  3 
Cliff.  456);  so  admiralty  will  enforce  a  lien  conferred  by  a 
foreign  law.  (The  Pawashick,  2  Low.  142;  The  Havana, 
1  Sprague,  402;  The  Wexford,  3  Fed.  Rep.  577;  The  En- 
terprise, 1  Low.  455. )  Where  the  lien  is  given  by  the  mar- 
itime law,  it  is  a  question  of  comity.  (The  Maggie  Ham- 
mond, 9  Wall.  435.)  'i'he  question  as  to  the  true  limits 
of  the  admiralty  jurisdiction  is  judicial,  and  no  statute  or 
act  o£  Congress  can  make  it  broader  than  the  judicial 
power  may  determine.  (The  Lotta wanna,  21  Wall.  558; 
The  St.  Lawrence,  1  Black,  625.)  It  is  not  every  case 
where  the  lien  exiats  by  local  law  that  the  admiralty  will 
enforce  it.  (A  Kew  Bris?,  1  Story,  244.)  htate  legislatures 
have  no  authority  to  create  maritime  liens  (Leon  v.  Gal- 
ceraoy  11  Wall.  185;  The  John  Richards,  Newb.  Adm.  73; 
Ths  Alaska,  3  Ben.  391;  Hobart  v.  Drogan,  10  Peters, 
lOS);  but  a  State  law  may  give  a  substantial  right  which 
may  be  enforced  by  the  appropriate  remedy  (Ex  parte  Mc- 
Neil, 13  WalL  236);  so,  if  it  gives  a  master  a  lien  for  his 
wages,  he  may  enforce  it  by  a  proceeding  in  r«m  in  ad- 
miralty. (The  Mary  Gratwick,  2  Sawy.  342.)  It  is  im- 
material whether  the  claim  could  be  enforced  in  rem,  for 
the  remedy  will  be  afforded  according  to  the  lex  foii, 
(The  Boston,  Blatchf.  &  H.  309;  The  Champion,  1  Brown 
Adm.  520;  The  Magsie  Hammond,  9  V\  alL  435.)  A  mar- 
itime lien  may  be  enforced  by  pnKjeediogs  in  personam  if 
the  property  has  passed  into  the  hands  of  third  parties, 
(Sheppard  v.  Taylor,  6  Peters,  675;  Cutler  v.  Rae,  7  How, 
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729. )  When  there  can  be  no  lien  until  there  is  a  seizure, 
it  cannot  be  enforced  in  admiralty.  (The  Samuel  Strong, 
6  McLean,  587.)  It  has  jurisdiction  to  enforce  a  lien 
against  third  persons  who  have  purchased  the  property 
subject  to  the  lien.  (Buckman  v.  Dunn,  16  Bank.  Keg. 
470.) 

liien  for  advances. — A  person  who  lends  money  for 
the  purpose  of  repairs  or  furnishing  supplies  is  entitled  to 
the  same  privilege  as  one  who  repairs  or  supplies  the  ves- 
sel (Tiie  Union  Express,  Brown  Adm.  539;  The  Horatio, 
Bee,  167;  The  Boston,  Blatchf .  &  H.  309;  The  Medora,  2 
Wood.  &  M .  92;  Duvis  v.  Child,  2  Ware,  78;  The  Lulu, 
10  Wall.  192);  so  one  who  advances  money  to  release  a 
vessel  from  an  attachment  may  sue  in  admiralty  to  recover 
it  (The  J.  R.  Hoyle,  4  Biss.  231);  or  who  releases  her  by 
means  of  a  stipulation.  (The  Hoyle,  4  Biss.  238;  The 
Romp,  2  Abb.  U.  S.  31;  The  Robertson,  10  Chic.  L.  N. 
220. )  The  shipwright  cannot  sue  in  a  port  where  there  is 
a  consignee  with  ample  funds  (The  Horatio,  Bee,  107; 
Emily  Souder,  17  WalL  606);  so  the  admiralty  has  no 
jurisdiction  over  an  action  by  a  broker  or  agent  to  recover 
a  balance  due  for  advances.  (Mintum  v.  Maynard,  17 
How.  477. )  If  a  party  loans  money  to  be  used  in  the  pur- 
chase of  a  vessel,  and  takes  a  power  of  attorney  to  sell  her 
as  security,  the  agreement  is  not  maritime.  (The  Perse- 
verance, Blatchf.  &  H.  385.)  A  party  stipulating  for  the 
release  of  a  vessel,  and  paying  the  amount  of  the  decree, 
does  not  thereby  become  subrogate  to  the  rights  of  the 
former  lien-holder.  (The  Robertaon,  8  Biss.  180.)  Money 
advanced  to  purchase  commodities  to  be  shipped  to  the 
officers  of  the  boat  creates  no  lien.  (The  Josephine 
Spangler,  9  Fed.  Rep.  773.)  A  lien  for  borrowed  money 
is  on  the  same  footing  as  that  for  which  it  was  borrowed. 
(The  Guiding  Star,  9  Fed.  Kep.  621.) 

For  materials  and  supplies. — Any  contract  made 
to  equip,  fit,  or  furnish  a  vessel  after  sho  is  launched  and 
afloat  IS  a  maritime  contract.  (1  he  Eliza  Ladd,  3  Sawy. 
519.)  The  admiralty  has  jurisdiction  over  actions  for  sup- 
plies and  materials  furnished  to  foreign  vessels.  (The 
Jerusalem,  2  GalL  349;  The  Sandwich,  1  Pet.  Adm.  233; 


2C9  DISTRICT  COURTS — JURISDICTION.  §   53 

The  Nestor,  1  Sum.  73;  The  Ida  Stockdale,  22  Pittsb.  L. 
J.  9.)  So  supplies  furnishi;d  in  one  State  to  a  vessel  be- 
longing to  another  are  furnished  to  a  foreign  vessel  (The 
'I  haks,  20  How.  Pr.  147;  The  Charlea  Meares,  Newb. 
Adm.  197;  The  Chusan,  2  Story,  4">5;  'Ihe  Nestor,  1 
Sum.  73;  The  Superior,  Newb.  Adm.  176;  The  Henrietta, 
Newb.  Adm.  2S4:  The  Hilarity,  Blatchf.  &  H.  93;  Ihe 
Stephen  Alien,  Blatchf.  &  H.  175;  The  Medora,  2  Wood 
&  M.  92).  The  lien  attaches  for  provi-'ions,  although  the 
creditor  knows  that  the  master  took  the  vessel  on  shares, 
and  that  he  is  to  victual  and  man  her  if  furnished  on  the 
credit  of  the  vessel.  (The  Monsoon,  1  Sprague,  37;  The 
Sara  Starr,  1  Sprague,  453;  The  Pliebe,  1  Ware,  263; 
Webb  V.  Pi^roe,  1  Curt  104;  freeman  v.  Buckingham, 
18  How.  182;  Thomas  v.  Odbom,  19  How.  22;  Pratt  v. 
Reed,  19  How.  3o9  )  A  maritime  lien  d(.»es  not  attach  to 
a  c:inn]-boat  for  family  supplies.  (The  T.  L.  Wads  worth, 
13  1-  ed.  llep.  46.)  A  contract  to  furnish  nets  to  a  fishing- 
vessel  is  a  maritime  contract.  (Lord  v.  The  Hiram  R. 
Dixon,  33  Fed.  Rep.  297.)  A  contract  for  supplies  and 
fuel,  and  for  services  performed,  U  a  maritime  contract. 
(Jutte  V.  Davis,  21  Pitts.  L.  J.  N.  S.  94  ) 

Over  bottomry  bonds. — ^Admiralty  jurisdiction  ex- 
tend i  over  bottomry  bonds  by  whomsoever  executed  (The 
Jerusalem,  2  Gall.  191;  The  Mary,  1  Paine,  671;  The 
Draco,  2  >um.  157),  and  irrespective  of  the  c  impletion  or 
non-completion  of  the  voyage  (The  Draco,  2  Sura.  157); 
but  the  instrument  must  have  the  essentials  of  a  bottomry 
bond  (The  Medora,  2  Wood.  &  M.  92),  as  the  jurisdiction 
depends  on  the  subject-matter  of  the  ctmtract  (The 
Mary,  1  Paine,  671);  the  test  being  the  subject-mntter 
for  which  the  thing  is  pledged  (The  Medora,  2  Wood.  & 
M.  92),  and  maritime  risks  must  be  incurred.  (The 
Atlantic,  Newb.  Adm.  514.)  The  bond  may  be  given  by 
the  owner  at  the  home  port,  where  there  is  an  express 
pledge  as  security  (The  Draco,  2  Sum.  157),  ond  although 
the  money  was  not  borrowed  for  the  purpose  of  tiie  voy- 
acre.  (The  Draco,  2  Sum.  157;  but  see  'J  he  Allitta, 
Crabbe,  326.)  If  the  hypothecation  is  to  procure  mate- 
rials and  supplies  in  a  foreign  port  without  assuming 
maritime  risks,  it  is  not  cognizable  in  admiralty  (The  At- 
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lautic,  Newb.  Adm.  514);  and  if  a  Hll  is  drawn  it  must 
share  the  fate  of  the  bond.  (The  Atlantic,  Newb.  Adm. 
514.) 

TBLortgekgeB.  A  mortgage  on  a  vessel  is  not  a  mari- 
time contract  (The  John  Jay,  17  How.  399;  The  Ange- 
lique,  19  How.  2.S9;  The  Ernest  and  Alice,  2  Hughes,  70; 
The  Medor.i,  2  Wood.  &  M.  22),  and  admiralty  cannot 
enforce  the  lien.  (People's  Ferry  Co.  v.  Beers,  20  How. 
293;  The  John  Jay,  3  Blatchf.  67;  The  John  and  Alice,  1 
Wash.  C.  C.  295;  Peshon  v.  The  Medora,  3  Wood.  &  M. 
118.  See  The  Hilarity,  Blatchf.  &  H.  90.)  The  admi- 
ralty has  no  jarisdictionof  a  possessory  action  brought  by 
a  mortgagee.  (Morgan  v.  Tapscott,  5  Ben.  252;  The  W. 
D.  Rice,  3  Ware,  134;  The  Martha  Washington,  3  Ware, 
245.) 

Liens  conferred  by  State  statutes.    A  state  law 
may  give  a  lien  not  already  cognizable  in  admiralty,  and 
authorize  its  enforcement  in  rein,     ( I'he  America,  34  Cal, 
676;  The  John  Shallcro^s,  35  Ind.  19;  Edwards  v.  Elliott, 
21  Wall.  332;  The  Alabama  Belle,  20  La.  An.  432;  The 
R.  R.  Roberts,  46  Ind.  476;  W>att  v.  Stuckley,  20  Ind. 
279;  TheMollieDoster,24Iowa,  192;  The  Richard  Buoteed, 
100  Mass.  400;  Ti.e  Fanny  Barker,  40  M  ..  23r>,  253;  'J  ho 
Magnolia,  44  Mo.  67;  The  Magnolia,  45  M.>.  60;  Hnssen 
V.  Hasaam,  45  Miss.  133;  Fisher  v.  Luling,  33  N.  Y.  Sup. 
337;  Murphy  v.  Salein,  8  N.    Y.  Sup.   140;  Sheppard  v. 
Steele,  43  M.  Y.  52;  Fralick  v.  Betts,  20  N.  Y.  Sup.  632; 
The  M.  Tuttle  v.  Buck,  23  Ohio  St  535.    See  the  City  of 
Eriev.  Caufield,  27  Mich.  479;  Kicholsonv.  State,  3  Har. 
&  McH.  109. )    A  State  law  may  give  a  lien  for  repairs  in 
the  hojie  p-^rt,  and  confer  jurisdiction  on  a  State  court  to 
enforce  it  by  a  personal  action  and  attachment  against  the 
vessel  (The  Hyatt  v.  Reitz,  4  Bush,  395;  The  ^tarli-ht, 
103  Mass.  227,)  or  writ  of  sequestration.     (Leon  v.  Ga'- 
ceran,  1 1  WaiL  185. )    And  a  State  court  may  issue  such 
attachment  in  an  action  brought  to  enforce  a  maritime 
contract.     (Albany  City  Ins.  Co.  v.  Whitney,  70  Pa.  St 
248;  Switzerv.  Heinn,  27  La.  An.  25.)    So  the  proceed- 
ing by  attachment  may  be  against  an  owner,  and  his  inter- 
est bo  subjected  to  sale  i:i  a  State  court  (Iline  v.  The  Tre- 
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vor,  4  W&H  555;  Corwin  v.  Foy,  4  W.  Va.  721;  Merritt 
V.  Peabody,  40  Ga.  177);  but  it  must  be  in  a  suit  in  per- 
8onam  (Habaerle  v.  Bamnger,  29  La.  An.  140);  and  un- 
der tlie  State  process,  whatever  its  name,  the  vessel  may 
bo  held  to  answer  the  final  judgment  (Southern  Dry  Dock 
Co.  V.  The  J.  D.  Perry,  23  La.  An.  39);  bub  a  State  law 
canniit  create  a  maritime  lien  and  confer  jurisdiction  in 
the  admiralty  m  rem  (The  Sylvan  Grove,  9  Fed.  Rep.  335), 
as  on  a  contract  not  maritime  (The  Pacific,  9  Fed.  Hep. 
120);  nor  for  negligently  causing  the  death  of  a  person. 
(The  Sylvan  Grove,  9  Fed.  Rep.  335.)  State  legislatures 
may  create  liens  on  domestic  vessels,  founded  on  mari- 
time contracts  (The  Belfast,  7  Wall.  624;  The  Harrison, 
1  Sawy.  355;  The  Edith,  10  Blatchf.  466;  The  New  Brig, 
Gilp.  521);  but  it  cannot  provide  for  the  enforcement  in 
rewi  (The  Edirh,  10  Blatchf.  466;  The  Kalorama,  10  WaU. 
204;  The  Belfast,  7  WalL  625);  nor  give  any  other  than  a 
common-law  remedy.  (Leon  v.  Galceran,  11  Wall.  185; 
The  Circassian,  12  Am.  Law.  Reg.  291;  The  Edith,  10 
Blatchf.  466. )  A  lien  given  by  State  la  w  for  materials  and 
repairs  furnished  to  a  vessel  in  a  home  port  may  be  en- 
forced in  admiralty.  (Aitcheson  v.  The  Endless  Chain 
Dredge,  40  Fed.  Bep.  253.)  A  state  statute  cannot  effect 
the  admiralty  or  maritime  jurisdiction,  or  the  operation 
of  the  maritime  law  in  maritime  cases.  (Butler  v.  Boston 
ft  S.  Steamship  Co.,  130  U.  S.  527.)  Courts  of  admiralty 
cannot  be  controlled  by  State  legislation  in  the  distribu- 
tion of  the  proceeds  of  vessels  sold  nuder  admiralty  proc- 
ess, but  will  recognize  liens  created  by  State  statute  and 
assign  them  to  the  class  to  which  they  be.ong  under  the 
maritime  law  of  priority,  where  they  will  share  equally 
with  other  liens  of  the  same  class.  (The  Menominie,  36 
Fed.  Rep.  197.)  A  lien  on  a  ship  given  by  State  statute 
may  be  enforced  in  admiralty.     Id. 

Enforcement  of  liens  given  by  State  law.— Liens 
given  by  the  State  law  at  the  home  port  of  a  vessel  will 
be  recognized  (The  General  Tompkins,  9  Fed.  Rep. 
620;  The  Guiding  Star,  9  Fed.  Rep.  621);  and  enforced  m 
admiralty  in  a  suittA  rem  (The  City  of  Salem,  10  Fed. 
Kep.  84^), )  subject  to  the  qualification  of  the  State  law. 
(The  Alida,  Abb.  Adm.  165;  The  Barges,  6  Penn.  L.  J. 
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473.)  Where  a  lien  is  created  by  the  lex  loci  contractus  ifc 
will  generally  be  enforced  by  the  lex  fori.  (The  Mapgia 
Hammond,  9  Wall.  435;  The  Boston,  Blatchf.  &  H.  309; 
The  Champion,  1  Brown  Adm.  620.)  A  person  cannot 
enforce  a  lien  ia  rem  in  the  State  court,  although  he  makes 
the  owner  a  party  (The  B.  F.  Woolsey,  3  Fed.  Rep.  457; 
Southern  Dry  Dock  Co.  v.  The  J.  D.  Perry,  23  La.  An. 
39;  Weston  v.  Morse,  40  Wis.  455);  and  a  bond  given  to 
release  a  vessel  from  seizuie  under  process  issue  I  from  a 
State  court  in  a  proceeding  in  rem  is  void  (Ford  v.  Fuget, 
29  Indiana,  62;  Brookman  v.  Hamil,  43  N.  Y.  654;  Voce 
V.  Cockroft,  44  N.  Y.  415;  Poole  v.  Kermit,  59  N.  Y. 
554;  Dowell  v.  Melnotte,  1  Cin.  Rep.  60);  and  the  pur- 
chaser is  entitled  to  have  the  money  refunded  (Dowell  v. 
Melnotte,  1  Cin.  Rep.  60),  and  an  action  for  damages  lies 
for  the  illegal  seizure  (Campbell  v.  Sherman,  35  Wis.  103); 
but  a  State  court  may  proceed  against  a  vessel  in  rem 
which  is  not  subject  to  admiralty  jurisdiction.  (The  Trial, 
22  Wis.  629.) 

Maritime  torts. — Jurisdiction  over  maritime  torts 
depends  on  locality,  and  is  limited  to  the  sea  or  to  navi- 
gable waters  (U.  S.  v.  Coombs,  12  Pet.  72;  The  Commerce, 

1  Black.  574;  the  Plymouth,  3  Wall.  20;  Thomas  v.  Lane, 

2  Sum.  1),  although  thev  lie  within  the  limits  of  arother 
sovereignty.  (The  Eas/fe,  8  Wall.  15;  Thomas  v.  Lane,  2 
Sum.  1. )  The  jurisdiction  does  not  depend  on  the  fact  of 
the  tort,  but  upon  the  locality.  (The  Plymouth,  3  WalL 
20;  Lake  Shore  R.  R.  Co.  v.  Cochran,  15  Int.  Rev.  Rec. 
114.)  Torts  are  only  local  in  the  sense  that  they  must 
be  committed  on  some  navigable  water  within  admiralty 
cognizance.  (CJheeseman  v.  Two  Ferryboats,  2  Bond, 
363.)  The  jurisdiction  over  torts  extends  to  the  high 
seas,  without  reference  to  the  nationality  of  the  ves- 
sel or  to  that  of  the  parties  (The  Jupiter,  1  Ben.  636; 
The  Russia,  3  Ben.  471;  Bernhard  v.  Greene,  3  Sawy. 
230);  and  if  committed  in  navigable  waters  it  is  within 
the  jurisdiction,  although  the  vessel  is  not  engaged  in  for- 
eign commerce  or  commerce  between  the  States.  (The 
Commerce,  1  Black,  574;  The  Belfast,  7  Wall.  624.)  It 
extends  to  a  tort  committed  on  a  canal  connecting  two 
navi^^able  rivers  affected  by  the  tides.      (The  Avon,    1 
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Brown,  170;  The  Oler,  2  Hughes,  12.)  Every  species  of 
toit,  however  occuiTiug  a  ad  whether -on  board  vessel  or 
not,  if  oa  the  high  seas  or  on  navigahle  waters,  is  of  adnii» 
ralty  cognizance.  (The  Plymouth,  3  Wall.  20.)  Torts 
are  not  confined  to  wrongs  or  injuries  committed  by 
direct  force,  but  embrace  all  wrongs  suffered  in  con- 
se'^ucnce  of  neg'igence  or  malfeasance  (The  I'hiladelphia 
W.  &  B.  R.  R.  Co.  V.  Towbuat  Co.,  23  How.  209),  with- 
out distinction  as  to  property  or  person  (Chamberlain  v. 
Clian<ller,  3  Mar  on,  242),  or  whether  a  direct  or  consequen- 
tial wrong,  as  assault  and  imprisonment,  denial  of  com- 
forts and  necessaries,  brutal  insult  and  maltreatment. 
(Chamberlain  v.  Chandler,  3  Mason,  242.)  The  diatrict 
courts  have  cognizance  of  torts  committed  on  the  high 
seas,  when  the  parties  of  the  vessel  are  found  v.ithin  their 
jurisdiction,  without  reference  to  the  nationality  of  either. 
(The  Noddloburn,  30  Fed.  Rep.  142.  And  see  the  Belgen- 
liind,  114  U.  S.  3oo.)  Locality  is  the  te^t,  in  cases  of 
tort,  b/  which  to  determine  the  questicn  whether  the 
wrongful  act  id  one  of  acimaalty  cog.iizaucj.  (Commnir- 
cial  Trans.  Co.  v.  Ficzhugh,  1  Black,  574.)  Marine  torts 
may  be  prosecuted  in  ptr-iunam  ia  any  district  where  the 
o»fending  party  resides,  or  in  rem  whenever  the  oflfending 
thfng  is  found  to  be  within  the  jurisdiction  of  the  court 
issuing  the  process.  (Commercial  Trans.  Co.  v.  Fitzhugh, 
1  Black,  574.) 

Personal  injuries. — Courts  of  admiralty  have  juris- 
dittion  of  an  action  of  damages  for  personal  injuries 
caused  by  negligence  of  the  officers  and  crew  of  the  vessel 
(The  Mary  Stewart,  10  Fed.  Rep.  137;  The  Helios,  12 
Fed.  Rep.  732;  Ex  parte  Gordon,  12  Fed.  Rep.  223,  note; 
The  Henry  P.  Dewey,  12  Fed.  R^p.  15.^);  such  injury  is  a 
maritime  tort  (Leathers  v.  Wessiii^s,  4  Morr.  Trans.  777; 
S.  C.  13  Fed.  Rep.  43,  note);  so  an  action  lies  by  a  passen- 
ger for  bein^  put  on  short  allowance  on  the  voya;^e  (The 
Creole,  1  P^la.  19D),  or  for  personal  injuri  s  caused  by  an 
explosion.  (In  re  Long  Island  Co.  5  Fed.  Re*).  599  )  An 
injury  to  a  person  of  one  vessel  caused  by  the  negligence 
of  those  charged  with  the  naviaation  of  another  vessel  is 
a  maritime  to^t.  (Tha  Sea  Gu'l,  Chase,  145;  The  Sea 
Gull,  lOPittsb.  L.  J.  1J4.)     An  i.ij  iry  on  bo.vrd  a  vessel 
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caused  \>j  explosion  is  a  maritime  tort.  (The  Highland 
Light,  Chase,  150;  TheNew  Wcfrld  y.  King,  16  How.  469.) 
A  workman  employed  to  make  repairs  may  recover  dam- 
ages for  injuries  from  negligence  in  moving  a  vessel  (The 
Tulchen,  2  Fed.  Rep.  600);  so  a  person  employed  hj  char- 
terers to  trim  a  vessel  if  injured  by  dunnage  negligently 
stowed  may  maintain  an  action  for  damages.  (The  Kate 
Cann,  2  Fed.  Rep.  241.)  The  admiralty  may  maintain  an 
action  by  a  passenger  for  ill-treatment  and  injury  to  him 
during  the  voyage,  (Chamberlain  v.  Chandler,  3  Mason, 
242.)  So  a  husband  may  maintain  an  action  for  damages 
for  injury  to  his  wife,  causing  her  death.  (The  Sea  Gull, 
Cha&e,  145.)  The  admiralty  has  jurisdiction  of  an  action 
for  transporting  libelant  to  a  foreign  shore  against  his  con- 
sent (Yankee  v.  Gallagher,  1  McAll.  467),  or  of  an  action 
by  a  parent  for  shipping  his  minor  son  and  transporting 
him  beyond  seas  (Steele  v.  Thacher,  1  Ware,  91),  or  for  ab- 
duction of  his  son  and  taking  him  on  a  voyage.  (Plum- 
mer  v.  Webb,  4  Mason,  380.) 

Death  caused  by  negligence. — The  court  of  admi- 
ralty has  jurisdiction  of  an  aciion  of  damages  for  the  death 
of  a  person  caused  by  negligence  (Holmes  v.  0.  &  C.  K. 
Co.,  6  Fed.  Rep.  65;  Ex  parte  Detroit  Riv.  Ferry  Co.  12 
Fed.  Rep.  224,  note;  The  Sylvan  Grove,  9  Fed.  Rep.  335; 
The  Highland  Light,  1  Chase,  150;  The  Towando,  34  Leg. 
Int.  394;  The  Gariand,  5  Fed.  Rep.  924);  and  the  admin- 
istrator  may  bring  his  suit  in  rem  against  the  vesseL  (The 
City  of  Brussels,  6  Ben.  370.)  But  in  the  absence  of  an 
act  of  Congress  or  a  fctate  statute  giving  the  right  of  ac- 
tion therefor,  a  suit  in  admiralty  cannot  be  maintained  in 
the  courts  of  the  United  States  to  recover  damages  for  the 
death  of  a  human  being  on  the  high  seas  or  the  waters 
navigable  from  the  sea,  which  is  caused  by  negligence. 
(The  Wydale,  37  Fed.  Rep.  716;  The  Harrisburgv.  Riek- 
ards,  119  U.  S.  199;  Metcalfe  v.  The  Alaska,  130  U. 
S.  201;  Van  Pelt  v.  The  Alaska,  33  Fed.  Rep.  1C7; 
Welsh  V.  The  North  Cambria,  39  Fed.  Rep.  615.)  The 
United  States  district  court  has  no  jnrisdiction  of  a  libel 
filed  by  an  administratrix  for  the  death  of  her  intestate 
from  a  marine  tort,  under  a  State  statute  giving  a  right  of 
action  to  the  personal  representatives  of  one  whose  death 
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is  caused  Yy-  a  wrongful  act.  (Oleson  v.  The  Ida  Camp- 
bell, 34  Fed.  Rep.  432.)  Any  defense  that  will  bar  recov- 
ery in  the  State  courts  in  an  action  for  negligence  causing 
the  death  of  a  person  must  be  held  equally  good  in  ad- 
miralty.    ( Ihe  A.  W.  Thompson,  39  Fed.  Kep.  115.) 

Torts — ^Injuries  to  property. — Torts  are  not  cog- 
nizable in  admiralty,  unless  committed  on  waters  within 
the  admiralty  jurisdiction.  (The  Belfast,  7  Wall.  624; 
The  Clatsop  Chief,  8  Fed.  Rep.  163;  Holmes  vs.  Ohio  & 
C.  R.  R.  Co.,  5  Fed.  Rep.  375.)  An  action  may  be  main- 
tained to  recover  money  lost  by  an  agent  in  gambling  with 
the  cognizance  of  the  master  or  an  officer  (Smith  v.  Wil- 
son, 31  How.  Pr.  272) ;  or  an  action  to  recover  goods 
placed  by  the  master  in  the  hands  of  a  salvor  on  a  fraurlu- 
lent  claim  (Houseman  v.  The  North  Carolina,  15  Peters, 
40) ;  or  an  action  against  a  wrong-doer,  who  detains  on 
land  property  taken  at  sea  (Amer.  Ins.  Co.  v.  Johnson, 
Blatchf .  &  H.  9) ;  or  rescuing  goods  from  a  pirate  ( Davison 
V.  SeaJskins,  2  Paine,  324;  The  North  Carolina,  15  Peters, 
40) ;  or  for  unlawful  seizure  of  property.  (M;inro  v.  The 
Almeida,  10  Wheat.  473;  Martins  v.  Ballard,  B.  e,  61;  Mc- 
Grath  v.  Candaler,  Bee,  64 ;  The  Martha  Anne,  Olcott, 
18  ;  The  Magdalena,  Bee,  11 ;  Johnson  v.  City,  8  Chic.  L. 
N.  121.)  So  where  a  lighter  is  tortiously  taken  by  the 
master  of  a  vessel  and  used  for  her  benefit.  (The  Florence, 
4  Cent.  L.  J.  249.)  So  where  property  has  been  illegally 
and  piratically  taken  on  public  waters.  (Martin  v.  Bal- 
lard, Bee  51.  A  party  deprived  of  his  property  on  the 
high  seas,  whether  it  heflotsanif  jrisam,  or  ligan,  has  his 
remedy  in  admiralty.  (Amer.  Ins.  Co.  v.  Joh  son,  Blatchf. 
&  H.  9.)  So  the  admiralty  may  entertain  an  original  suit 
for  the  restitution  of  property  unlawfully  seized  for  an  al- 
leged violation  of  the  revenue  laws.  (Burke  v.  Trevitt,  1 
Mason,  96.)  So  the  admiralty  has  jurisdiction  over  an  ac- 
tion to  recover  the  value  of  lost  baggage.  (The  H.  M. 
Wright,  Newb.  Adm.  494) ;  or  of  the  maritime  tort,  where 
a  master  refuses  to  give  a  bill  of  lading  to  the  vendor,  the 
vender  having  absconded.  (The  Herreri,  9  Fed.  Rep. 
408.)  The  court  of  admiralty  protects  only  substantial 
rights,  but  nominal  claims  may  be  connected  with  sub- 
stantial rights  so  as  to  confer  jurisd.ction.     (Barnett  v. 
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Lnther,  1  Curt.  4.34.)  Tortions  acts  of  the  master'to  pre- 
vent a  shipper  from  recovering  possession  of  his  goods, 
committed  in  port,  do  not  fall  within  the  jurisdiction  of 
the  court.  (The  Zenobia,  1  Abb.  Adm.  80.)  Torts  com- 
mitted on  land  are  not  cognizable  in  the  admiralty,  and 
State  le;;i9lation  cannot  confer  the  jurisdiction.  (The  Mary 
Stewart,  10  Fed.  Kep.  137.)  So  the  owner  of  a  derrick 
which  rests  upon  the  bottom  of  navigable  water  cannot 
maintain  a  libel  for  injury  to  it,  though  it  is  entirely  sur- 
rounded by  water.  (The  Maud  Webster,  8  Ben.  547.) 
For  redress  in  matters  of  tort,  courts  of  admiralty  may 
proceed  in  personam,  and  in  rem  when  the  injury  is  subject 
of  a  maritime  lien.  (The  Commerce,  1  Black.  574 ;  The 
Bock  Island  Bridge,  6  Wall.  212;  Manro  v.  Almeida,  10 
Wheat.  473 ;  The  Martha  Ann,  Olcott,  18.)  Locality  is 
the  test  in  cases  of  tort,  by  which  to  determine  the  wrong- 
ful act  is  one  of  admiralty  cognizances.  (John  Spry  Lum- 
ber Co.  v.  TheC.  H.  Green,  77  Mich.  199.)  Where  the 
liability  of  the  owners  of  a  steamboat  arose  out  of  a  mari- 
time tort  committed  on  water  which  was  a  navigable 
h'ghwayff  commerce,  the  district  court  had  jurisdiction 
of  it  in  admiralty.  (The  Tolchester,  42  Fed.  Rep.  180.) 
Damage  to  an  elevator  on  a  river  bank,  from  being  struck 
by  a  schooner  through  negligent  towing,  does  not  consti- 
tute a  maritime  tort  within  admiralty  jurisdiction.  (John- 
son V.  Chicago  &  Pac.  Elevator  Co.,  119  U.  S.  388.) 

Cases  of  collision. — District  courts  have  jurisdiction 
of  cases  of  collision  on  the  great  public  navigab'e  rivers, 
although  within  the  body  of  a  county  or  above  the  tide. 
(Jackson  v.  The  Magnolia,  20  How.  296;  or  of  collisions  oc- 
curring en  the  high  seas,  between  vessels  owned  by  for- 
eign^rs  of  different  nationalities.  (The  Belgenland  v. 
Jensen,  1 14  U.  S.  355. )  The  liability  of  a  passing  steamer 
for  injuries  from  her  swell  and  suction  has  often  been  en- 
forced in  aJmiralty.  (The  New  York,  34  Fed.  Rep.  757.) 
1  he  owner  of  a  vessel  libeled  in  rem  for  a  collision  may, 
by  pi-ocess  in  personanit  bring  into  the  suit  other  parties 
not  her  owners,  aho  liable  for  the  same  collision.  (Joice 
V.  Canal  Boats,  32  Fed.  Rep.  533.)  A  li  1^1  in  rem  will 
lie  against  a  raft  for  collision  on  navigable  wa'-ers.  (.^ea- 
brook  V.    Raft  of  Railroad  Crobs-Ties.      (40  Fed.  Rtp. 
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696.)  The  test  is  the  locality  of  the  thing  injured,  and 
nut  of  the  thing  inflicting  the  injury.  (Boston  v.  Crowley 
[C.  O.  D.  Mass.]  38  Fed.  Rep.  202;  see  Ex  parte  Gordon, 
104  U.  S.  616.) 

Damages  for  injuries  to  prox>erty. — ^The  admiral- 
ty has  jurisdiction  over  actions  for  damages  arising  from  a 
collision  on  navigable  waters  (Warring  v.  Clarke,  6  How. 
411;  The  Pennsylvania,  9  Blatchf.  461;  The  Lotty,  Olcott, 
329;  The  Grand  Republic,  10  Fed.  Rep.  398);  in  such  cases 
the  jurisdiction  rests  on  the  maritime  tort.  (The  Grand 
Republic,  10  Fed.  Rep.  398. )  They  have  jurisdiction  in 
case  of  collision^on  the  hiffh  sea^i,  between  foreign  vessels. 
(The  Bel^nknd,  9  Fed.  Ksp.  676;  Thomniasen  v.  Whit- 
well,  12  Fed.  Rep.  891);  and  a  foreign  consul  may  main- 
tain suit  for  damages,  caused  by  an  American  vesseL  (The 
Sapphire,  1 1  Wall.  164. )  Over  suits  in  personam  for  dam- 
ages growing  out  of  a  collision  its  jurisdiction  is  not  exclu- 
sive of  tho  StatJ  courts  (Schoonmaker  v.  Davidson,  1  Morr. 
Trans.  46);  but  courts  of  the  United  States  have  exclusive 
jurisdiction  over  collisions  on  the  Ohio  river  (Schoonmaker 
V.  Gilmore,  102  U.  S.  118),  and  they  have  jurisdiction  in 
r^m  in  that  part  of  the  St.  Lawrence  which  is  within  the 
district  (The  Propeller,  East,  9  Ben.  76);  or  over  a  collis- 
ion between  a  tug  and  a  canal -boat  eagaged  in  harbor  serv- 
ice (The  Volunteer,  Brown  Adm.  169);  or  on  navigable 
waters  within  the  body  of  a  county.  (The  Lamar,  8  The 
Reporter,  276. )  Negligence  is  no  defense  to  an  action  for 
collision.  (The  James  M.  Thompson,  12  Fed.  Rep.  189.) 
Admiralty  entertains  jurisdiction  on  proceedings  arising 
ex  contractu  or  quasi  ex  contractu,  or  delicto  or  quasi  delicto 
(Rantav.  McNeil,  6  Ben.  74);  but  not  of  torts  or  irju- 
ries  in  rem  or  in  personam  i  i  foreign  countries,  nor  of  con- 
tracts made  there  which  were  not  of  a  maritime  nature. 
(De  Lovio  v.  Boit,  2  GalL  393.)  The  admiralty  has  juris- 
diction of  an  action  for  negligence  in  towing  a  vessel,  al- 
though the  voyaee  w.n  between  two  ports  in  the  same 
State  (The  Brooklyn,  2  Bea.  647);  or  of  an  action  for  in- 
jury to  a  pier  by  negligen  e  in  discharging  cargo,  unless 
the  pier  w \3  a  pirt  of  the  land  (Mayor  v.  Hichland,  6  Ben. 
289;  Northwest ern  U.  Packet  Co.  v.  Atlee,  2  Dill  479); 
or  for  damages  to  a  floating  dry  dock,  although  moored  to 
Fed.  Proc— If. 
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the  land.  (The  Ceres,  36  Le^.  Int.  339;  see  Hagan  v. 
Brockie,  11  Fed.  Rep.  795.)  Where  the  substance  of  the 
tort  was  committed  on  the  high  seas,  if  ib  be  all  a  continu- 
ous act,  jurisdiction  attaches,  though  part  of  the  transac- 
tion took  place  on  land  and  within  the  body  of  a  county. 
(Steele  v,  Thacher,  1  Ware,  91;  Plummer  v.  Webb,  1 
Ware,  91.)  It  has  jurisdiction  of  an  action  for  damages 
occasioned  by  negligence  in  leaving  obstructions  to  impe<le 
navigation  (i*hiladelphia  W.  &  B.  R.  R.  Co.  v.  Towboat 
Co.,  23  How,  209),  or  by  obstructions  in  a  navigable  river. 
( Vorth western  U.  P,  Co.,  2  Dill.  479.)  It  has  no  juris  "ic- 
tion  of  an  action  for  damai^es  caused  to  a  bridge  by  negli- 
gence of  a  vessel  (The  Neil  Cochran,  1  Brown  Adm.  162); 
nor  to  a  wharf  (The  Ottowa,  1  Browm  Adm.  356);  nor  for 
injury  t^  buildiags  on  land  by  fire  through  negligence  of 
those  in  charaje  of  the  vessel.  (The  Plymouth,  3  Wall. 
20.)  Jurisdiction  attaches  only  to  tortious  acts  on  board 
the  vessel.  (The  Plymouth,  3  Wall.  20.)  So  no  action 
can  be  maintained  for  damages  from  negligence  in  hauling 
a  vessel  up  to  be  placed  in  the  yard  for  repairs.  (Ransom 
V.  Mayo,  3  Blatchf.  70.)  The  district  court  has  jurisdic- 
tion of  an  action  in  rem  agfainst  a  vessel  for  damaging  a 
raft  of  logs  while  in  navigable  waters.  (Cartier  v.  The  F. 
&  P.  M.  No,  2,  Dist.  Ct.  Wis.,  33  Fed.  Rep.  611.) 

liixnited  liability  act. — Courts  of  admiralty  have 
jnrisdiction  of  cases  arising  under  the  limited  liability  act. 
(Norwich  Co.  v.  Wright,  J  3  Wall.  104;  In  re  Long  Island 
Trans.  Co.,  5  Fed.  Rep.  699:  Ex  parte  Slayton,  4  Morr. 
Trans.  207. )  Although  a  court  of  admiralty  takes  posses- 
sion of  a  vessel  under  this  act,  yet  it  cannot  enjoin  a 
pending  action  against  the  owner  in  a  state  court.  (Bill 
Manufacturing  Co.  v.  Providence  &  N.  Y.  S.  Co.,  113 
Mass.  495.)  The  law  of  limited  liability  of  ship-owners 
is  a  part  of  our  maritime  code,  co-extensivo  with  the  gen- 
eral admiralty  and  maritime  jurisdiction,  on  the  sea  and 
the  great  inland  lakes  and  the  navigable  waters  connect- 
ing therewith.  ( Waring  V.  Clarke,  6  How.  441;  Jackson 
V.  The  Magnolia,  20  How.  293;  Commercial  Transp.  Co. 
V.  Fitzhugh,  1  Black,  574;  Ex  parte  Gamett,  141  If.  S.  1.) 
Jurisdiction  of  the  district  court,  when  once  acquired,  of 
an  action  for  loss  or  damages  to  persons  or  goods,  is  ezclu- 
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sive;  and  it  is  the  duty  of  all  other  courts  to  suspend  pro- 
ceedings, dismiss  the  suit,  and  refer  the  whole  matter  to 
the  district  court.  (Black  v.  Southern  P.  R.  Co.,  39  Fed. 
Hep.  565.)  The  circuit  courts  have  no  jurisdiction  of  pro- 
ceedings to  limit  a  ship-owner's  liability,  under  U.  S.  Rev. 
Stats.,  sees.  4282-4285);  such  proceedings  are  enforceable 
in  district  courts.  (Elwell  v.  Geibel,  33  Fed.  Rep.  71.) 
The  powder  of  Congress  to  prescribe  the  procedure  in  ad- 
miralty is  not  necessarily  referable  to  the  commercial  clause 
of  the  Constitution,  the.  ef ore  the  fact  that  the  vessel  was 
customarily  employed  not  in  foreign  or  interstate  commerce 
was  immaterial.  (The  Tolchestar,  42  Fed.  Rep.  18D.) 
Federal  courts  may  appoint  receivers  to  control  suitj 
against  owners.  (Providence etc.  Co.  v.  Hill  Mfg.  Co.,  109 
U.  S.  578.)  'J  he  fact  that  owners  claiming  the  benefit  of 
limited  liability  succeed  on  th.it  issue,  aud  are  therefore  so 
far  entitled  to  costs,  will  not  relieve  them  from  costs  of  the 
main  issue,  which  was  raised  by  a  danial  of  negligence,  if 
they  are  defeated  on  that  point.  (The  Leonard  Richards, 
41  Fed.  Rep.  818.) 

Proceeding^. — The  court  may  proceed  either  i7i  rem 
or  ia  personam,  (Amer.  Ins.  Co.  v.  Johnson,  Blatchf.  & 
H.  9;  The  Merchant,  Abb.  Adm.  1.)  If  the  admiralty 
ha?  jurisdiction  over  the  matter  in  a  proceeding  in  renif  it 
h^s  jurisdiction  ia  personam.  (Oavis  v.  Child,  2  Ware, 
78.)  Over  maritime  contracts  it  has  jurisdiction  iw /jg/*- 
80/iam  as  well  as  in  rem^  (Andrews  v.  Wall,  3  How.  5G8; 
The  Jerusalem,  2  GalL  349;  The  Volunteer,  1  Sum.  5^1; 
Th3  Draco,  2  Sum.  157;  contra.  The  James  &  Catherine, 
B^id.  544;  see  National  Steam  Nav.  Co.  v.  Dyer,  105 
U.  6.  24. )  The  owner  of  a  vessel  may  institute  proceed- 
ings to  obtain  the  benefit  of  the  limitation  of  liability  pro- 
vided for  by  sees.  4284,  4235  of  the  Revised  Statutes, 
without  waiting  for  a  suit  to  be  begun  against  him  or  his 
vessel  for  the  loss  out  of  which  the  liability  arises.  (Ex 
parte  Sla3'^ton,  105  U.  S.  451.)  Proceedings  to  limit  the 
liability  of  ship-owners  for  loss  or  damage  to  goods  super- 
sede ail  other  actions  for  the  same  loss  or  damages,  upon 
the  matter  being  properly  pleaded  therein.  No  injunc- 
tion from  the  district  court  is  necessary  to  give  them  such 
effect     (Providence  &  N.  Y.  S.  S.  Co.  v.  Hill  Mfg.  Co., 
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109  U.  S.  678.)  A  petition  nnder  the  54th  admiralty  rule 
may  be  filed  after  a  trial  of  the  cause  of  collision  npon  its 
merits,  and  a  final  decree  thereon.  (N.  Y.  &  Wilnungton 
S.  S.  Co.  V.  Mount,  103  U.  S.  239.) 

Procedure  in  rem. — A  proceeding  in  rem  is  to  give 
effect  to  a  maritime  lien  arising  either  ex  contractu  or  ex 
delictOi  and  such  a  lien  must  exist  to  form  a  basis  for  the 

Sroceeding.  (The  Kock  Island  Bridge,  6  Wall.  213;  The 
reaeral  Smith,  4  Wheat.  438;  The  Perseverance,  Blatchf. 
&  H.  385;  The  Pacitic,  1  Blatchf.  569;  The  Kate  Tremaine, 
6  Ben.  60;  The  Hornet,  Crabbe,  426;  The  Mazurka,  2 
Curt.  72;  The  Draco,  3  Sump.  157;  The  Maggie  Hammond, 
9  Wall.  435;  A  New  Brig,  1  Story,  244.)  In  proceedmgs 
in  rem,  the  thing  in  litigation  must  be  in  the  custody  of 
the  law,  and  jurisdiction  depends  upon  a  valid  seizure  and 
control  of  the  res  by  the  marshal.  (Taylor  v.  Caryl,  20 
How.  683;  The  Commerce,  1  Black,  574;  The  Robert 
Fulton,  1  Paine,  62 J;  The  Gazelle,  1  Sprague,  378.)  The 
locus  sitce  necessarily  gives  jurisdiction  (The  Bee,  1  Ware, 
332;  The  Ada,  2  Ware,  403;  The  Commerce,  1  Black,  574; 
The  Western  Metropolis,  28  How.  Pr.  283;  The  Erie,  3 
CliflF.  456;  The  E.  McChesney,  8  Ben.  150;  and  it  is  of  no 
importance  to  whom  the  property  belongs.  (Clarke  v. 
Navigation  C  >.,  1  Story,  531.)  So,  if  property  is  brought 
within  control  of  the  court,  jurisdiction  is  complete.  (The 
Rio  Grande,  23  WaU.  458;  The  Little  Charles,  1  Brock. 
347.)  A  proceeding  in  rem  is  not  a  common-law  remedy, 
but  a  proceediug  under  the  civil  law,  and  cannot  be  used 
in  common-law  courts  unless  given  by  statute  (The  Moses 
Taylor,  4  Wall.  411;  Hine  v.  Trevor,  4  Wall.  655;  Tne 
John  Richards,  Newb.  Adm.  73;  The  Golden  Gate,  Newb. 
Adm.  296),  and  no  form  of  action  at  common  law  can  be 
regarded  as  a  current  remedy  with  the  admiralty  proceed- 
in^  in  rem  (The  Belfast,  7  Wall.  624);  nor  can  a  State  law 
confer  jurisdiction  on  a  State  court  to  entertain  a  proceed- 
ing in  rem  to  enforce  maritime  lien  in  a  maritime  cause  of 
action  (The  Moses  Taylor,  4  Wall.  411;  Hine  v.  The 
Trevor,  4  Wall.  555;  The  Belfast,  8  Wall.  624;  The  Mist 
V.  Martin,  41  Ala.  712;  The  Rio  Grande  v.  Rawson,  42 
Ala.  133;  Murphy  v.  Mobile  0  rade  Co.,  49  Ala.  436;  Bal- 
lard V.  Wiltshire,  23  InX  341;    The  MoLie  Poster,  24 
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Iowa,  192;  Haeberle  v.  Barrin^er,  29  La.  An.  410?  THo 
Matanzaa,  19  La.  An.  384;  The  Otter,  12  Minn.  465;  THb 
David  Tatum,  33  Mo.  461;  The  Bee,  40  Mo.  263;  Bnwk. 
man  V.  Hamill,  43  N.  Y.  554;  The  General  Buell  v.  Loogi 
18  Ohio  St.  621;  Dowell  v.  Goode,  25  Ohio  St.  390;  Cam];- 
bell  V.  Sherman,  35  Wis.  103;  held  otherwise  in  The  Isa- 
bella, 1  Brown  Adm.  96;  The  Farmer  v.  McCraw,  31  Ala^ 
659;  The  Columbia,  4  Cal.  263;  The  Uncle  Sam,  9  CaL 
697;  The  Norway  v.  Jensen,  52  III.  373;  The  Favorite,  10> 
Minn.  242;  The  F.  Sigel,  10  Minn.  250;  Luther  v.  Fowler,^ 
1  Grant  Cas.  176;  The  Portland  v.  Lewis,  2  8erg.  &  K. 
197;  The  Julius  D.  Morton,  2  OhioSt  26;  The  John  Owen 
V.  Johnson,  2  Ohio  St.  142;  Keating  v.  Spink,  3  Ohio  St, 
105;  The  Trial,  22  Wis,  529);  and  although  a  State  law 
attaches  a  lien  to  a  maritime  cause  of  action  against  a  do- 
mestic vessel  in  her  home  port,  yet  it  cannot  confer  juris- 
diction to  enforce  it  in  rem.  (The  Edith,  11  Blatchf.  451; 
The  Harrison,  I  Sawy.  353;  Murphy  v.  The  Mobile  Trade 
Co.,  49  Ala.  433;  The  Caroline  Reed,  42  Cal.  469;  Mar- 
shall  V.  Curtis,  5  Bush,  607;  Ferran  v.  Hosford,  54  Barb. 
200;  Ballard  v.  Wiltshire,  28  lud.  341;  The  Hope,  42 
Miss.  715;  Murphy  v.  Salem,  8  N.  Y.  Sup.  140;  The 
Josephine,  39  N.  Y.  19;  Vose  v.  Cockroft,  44  N.  Y.  415; 
Poole  v.  Kermit,  63  N.  Y.  554;  The  Petrel  v.  Dumont,  28 
Ohio  St.  602;  held  otherwiae  in  Eichardson  v.  Cleaveland, 
6  Port.  251;  Flint  Eiv.  Co.  v.  Foster,  5  Ga.  194;  The 
Montauk  v.  Walker,  47  HI.  335;  Williams  v.  Hogan,  46 
IlL  604;  The  E.  P.  Dorr  v.  Waldron,  62  111.  221;  The 
Hilton  v.  Miller,  62  III.  230;  Southern  Dry  Dock  Co.  v. 
Gibson,  22  La.  An.  623;  The  Starlight,  103  Mass.  227; 
The  Victory,  40  Mo.  244;  The  Fanny  Barker,  40  Mo.  253  ) 
Its  sentence  in  proceediugs  in  rem  is  concluMive.  (Gelston 
V.  Hoyt,  3  Wheat.  246.)  If  it  has  jurisdiction  in  personam 
while  proceeding  in  rem,  its  decree  cannot  be  collaterally 
impeached.  (Case  v.  Wooley,  6  Dana,  37.)  So  its  decis- 
ion as  1 1  whether  a  vessel  is  domestic  or  foreign  is  con- 
clusive (T.'ie  Rio  Grande,  23  Wall.  458);  and  although  a 
libel  is  aijtmissed  for  want  of  ju  isdiction,  libelant  is  not 
liable  in  trespass  for  taking  the  vsssel.  (Thompson  v. 
Lyle,  3  Watts  &  S.  166.)  A  lien  of  a  ship's  agents  in  a 
fo  eign  port,  for  advance?  for  general  average  arising  out 
of  the  jettison  of  a  part  of  the  cargo,  is  enforceable  by  suit 
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in  rem  in  admiralty.  (The  Dora,  34  Fed.  R?p.  S43.)  It 
is  essential  to  a  suit  in  rem  in  admiralty  agaiuot  the  vessel 
that  an  actual  seizure  be  made,  and  ths  vessel  besubjectevl 
primarily  to  the  satisfactioa  of  the  judgment.  (Gindele 
V.  Corrigan»  12 J  lil.  582.) 

Libels  in  rem.  may  be  prosecuted  in  any  district  where 
the  property  is  fouud.  (Coggsliall  v.  United  ^ta,te9 
('*The  Slaver  Reiudeer"),  2  Wall  333.)  The  district 
court  of  the  district  where  the  seizure  was  made,  and  iiot 
of  that  where  tne  offense  was  committed,  has  juiisdictioii 
of  proceedings  in  rem  for  au  alleged  forfeiture.  (The 
Marino,  9  Wheat.  391.)  A  vessel  sailing  on  a  foreign 
voyage  is  to  be  tried  forsailia^  under  a  coasting?  licen-e  iu 
the  judicial  district  in  whic'i  the  seizure  is  made,  without 
re^jtrd  to  the  district  where  the  forfeiture  accrued. 
(Keene  v.  United  States,  5  Ci'anch,  304  )  A  valid  seizure 
and  actual  control  of  the  res  gives  jurisdiction  of  the 
subject-matter.  (The  Rio  Grande  v.  Otis,  23  Wall.)  If 
the  seizure  is  made  on  the  high  seas  or  within  the  terri- 
tory of  a  foreign  power,  the  jurisdiction  is  conferred  on 
the  court  of  the  district  where  the  property  is  carried 
and  proceeded  against.     (The  Merino,  9  Wheat.  391.) 

Suits  in.  personam. — ^The  United  States  district  court 
has  jurisdiction  generally  of  suits  in  personam  upon  mari- 
time contracts.  (Jutte  v.  Davis,  21  Pitts.  L.  J.  N.  S.  94.) 
A  libel  may  be  maintained  for  ony  cause  within  their 
jurisdiction  wherever  a  monition  can  be  served  upon  the 
libelee,  or  an  attachment  made  of  any  personal  property 
or  credits  of  his.  (Re  Louisville  Underwriters,  134  U. 
S.  48S. )  They  have  jurisdiction  of  a  libel  in  personam  against 
a  corporation.  (New  England  M.  Ins.  Co.  v.  Dunham, 
11  Wall.  Ij  Ex  parte  Louisville  Under  «irriters,  134  U.  S. 
488.) 

Saving  of  common -law  remedy. — This  clause  was 
inserted  t)  indicate  that  the  common-law  remedy  was  not 
taken  away.  (New  Jersey  Co.  v.  Merchants  B.  R.,  6 
How.  344.)  It  is  a  full  recognition  of  a  concurrent  juris- 
diction in  common-law  courts  and  courts  of  admiralty 
(Wave  V.  Hyer,  Blatchf.  &  H.  236),  and  it  does  not  render 
the  jurisdiction  of  either  court  exclusive.     (Waring  v. 
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Clark,  5  How.  441  )  The  intention  is  to  save  the  remedy 
in  those  courts  which  proceed  according  to  the  course  of 
the  c«  'mmon  law,  as  distinguished  from  the  course  of  ad- 
miralty (Steamboat  Co.  v.  Chase,  16  Wall.  522);  and  the 
43uitor  has  the  right  of  seeking  redress  in  either  court  when 
it  can  be  so  obtained  (Dougan  v.  Champlain  Transp.  Co. 
56  N.  Y.  1);  he  can  maintain  his  action  in  the  State  court, 
«lth  »ugh  the  liability  of  the  owner  of  the  vessel  is  limited 
by  Con^reis  (Dougan  v.  Champlain  Transp.  Co.  53  N.  Y. 
1  ;  B  lird  v.  Daly,  57  N.  Y.  237;  contra^  Chisholm  v. 
^Northern  Trans.  Co.  61  Barb.  363);  as  an  action  to  recover 
damages  for  a  collision.  (Stewart  v.  Hartz,  3  Bush,  433  ; 
Digby  V.  Kenton  Iron  Co.,  8Ba  h,  166;  Sawyer  v.  Eastern 
Steamboat  Co.,  46  Me.  4t)0.)  Courts  of  common  law  deal 
"with  ships  as  personal  pr<^perty,  liable  to  their  remedial 
process  of  attaclmient  and  Execution  (Taylor  v.  Carry,  20 
How.  533;  The  B.  F.  Woolsey,  3  Fed.  Rep.  457);  and 
such  personal  actions  may  be  maintained  against  their 
owners  as  the  common  law  gives  (Hine  v.  Trevor,  17  Iowa, 
249;  Leo  a  V.  Galceran,  11  Wall.  185);  so  a  creditor  may 
sue  the  owner  in  a  State  court  to  recover  for  supplies  fur- 
nished at  the  home  port  of  the  vessel  or  elsewhere.  (Craw- 
ford V.  lioberts,  ^'d  Cal.  235 ;  Southern  Diy  Dock  Co.  v. 
The  J.  D.  Perry,  23  La.  An.  39.)  A  State  court  has  juris- 
diction of  an  action  for  damages  for  loss  of  g»ods  throuch 
negligence  of  the  c;irrier  (Rake  v.  The  Owners,  6  Bush, 
25;  Parisot  v.  Helen,  52  Miss.  617) ;  or  for  damages  for 
breach  of  contract  of  atfreightment  (Bohannan  v.  Ham- 
mond, 42  CaL  223;  Home  Ins.  ('o.  v.  Northwestern  P.  Co. 
52  Iowa,  223;  Baird  v.  Daly,  57  N.  Y.  237) ;  or  of  an  ac- 
tion for  damages  for  deathcaused  by  negligence  (Steamboat 
Co.  V.  Cha^e,  13  Wall.  522;  Dougan  v.  Champlain  Transp. 
Co.,  66  N.  Y.  1) ;  or  for  a  marine  tort  (Stewart  v.  Hartz, 
3  Bush,  433;  1  ercival  v.  Hickey,  18  Johns,  257) ;  as  an 
action  for  tire  occasioned  by  negligence  (Chisholm  v.  North- 
ern Trans.  Co.,  61  Barb.  363),  or  an  action  of  replevin,  al- 
though defendant  claims  title  under  a  marshal's  sale  (Daily 
V.  Doe,  3  Fed.  Rep.  903) ;  or  on  a  stipulation  taken  in  ad- 
miralty (Licazev.  State,  1  Addis,  59) ;  or  an  action  for  a 
penalty  imposed  by  a  city  ordinance.  (Ogdensburg  v. 
Lyvnis,  7  Laus.  215.)  A  State  court  may  maintain  a  bill 
in  equity,  as  to  redeem  good4  from  a  lien  claimed  for  sal- 
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va  e  services  (Cashmere  v.  De  Wolfed  2  Sand.  37 9^;  or  aa 
action  for  compensation  for  salvage  8  ^rvices  where  ihera 
has  been  an  express  contract.     (Albany  Citjr  ins*  Co.  y, 
Whitney,  70  i'a.  St.  248. )     The  State  court  may  caterta:ii 
a  bin  in  equity  filed  by  one  of  several  owners'  of  a  vessel 
for  a  sale  thereof  and  a  division  of  the  proceeds  (Andrews 
V.  Betts,  15  N.  Y.  Sup.  322);  but  equitable  lemetiiciS  are 
not  saved  where  suit  is  brought  for  the  enforcement  of  Sk 
maritime  contract.     (TheR  ¥.  WooUey,  3  Fed.  Rep^  457.) 
The  common  law  is  not  competent  to  atTord  a  resotedy,  as 
between  suitors  having  maritime  claims  against  a  ressel. 
(Stewart  v.  The  Potomac  Ferry  Co.,  5  Hughes,  672. )    Tha 
4X)ncurrent  jurisdiction  of  common- law  courts  does  not  de* 
pri  ve  admiralty  courts  of  jurisdiction.     ( Warring  v»  Clark, 
5  How.  441;  De  Lovio  v,  fioit^  2GalU  398. 

Over   seizures  and  forfeitures. —Obagress  distin' 

gnishes  between  seizures  <m  navigable water;» and  those  notr 
navigable,  or  seizures  Oii  land,  the  former  being  within  tlio 
admiralty  jurisdiction.     (The  Eagle,  8  WalL  15;  U.  &  v. 
Wiucheatcr,  99  U.  S.  372;  U.  S.  r.  La*  Vengeance,  3  BalL 
237;  The  Sally,  2  Cranch,  406;    The  Betsey,  4  Crauch, 
413;    Whelan  v.    U.   S.  7  Cranch,  112;  The  Samuel,  1 
W  heat,  9;  The  Margaret,  9  Wliuat.  <^i;Tbe  little  Ann, 
1  1  aiae,  40;  Clark  v.  U.  S.,  2  Wash.  C.  C.  619;  The 
Queen,  4  Bea.  237;  The  Ii ma,  12  Int.  Rev.  Rec.  42;  Four- 
%.ca.  Packa.es,  Gilpu  23.');  One  Hundred  and  Thirty  Bar- 
rels, 1  Bond,  587. )    It  does  not  ext^ad  to  seizures  on  lamL 
{[].  S.  V.  Winchester,  99  U.  S.  372.)    In  the  tacial  of  all  • 
c.iuses  of  seizure  on  land,  the  district  court  sits  aa  a  court 
ot  common  law.      (The  Sarah,  S  Wheat.  391.)     Before 
judicial  cognizance  can  attach  npon  a  forfeiture  8» r«/n,, 
thore  must  be  a  seizure  (The  Merino,  9  Wbeatr  391;  Thd 
Washington,  4  Blatchf.   101;  The  Ann,  9  Cnineh,  2b9; 
The  May,  6  Biss.  242;  Ninety-two  Barrels,  S  BUtchL460j 
The  Oronto,  5  biss.  460;  The  Fideliter,  1  Sawy.  Id3;  An 
Open  Biiat,  5  Mason,  232);  and  the  seizure  must  be  fP^ 
and  subsisting  when  the  libel  or  information  is  filed  (The 
Ann,  9  Cranch,  269;  The  Little  Charles,   I  Brock.  347); 
but  if  there  is  an  au;reement  to  that  effect,  it  continues 
subsisting  although  the  vessel  is  being  navigated.     (The 
Abby,  1  Mason,  360.)    Tne  beizurj  must  be  made  TriUun 
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the  district  to  vest  jurisdiction  in  rem  (The  Little  Ann,  1 
Puine,  4 J;  see  The  Merin  \  9  Wheat.  391);  unless  made  on 
the  high  seas,  when  juriBdiction  attaches  to  the  court  iuto 
ic  hose  district  the  property  is  carried.  (The  Merino,  9 
AVheat.  301;  The  Abby,  1  Mason,  360;  The  Little  Ann,  1 
Paine,  40.)  In  order  to  institute  and  perfect  proceedings 
in  rem  the  thing  must  be  actually  or  conatructively  within 
the  reach  of  iho  court.  (Keene  v.  U.  S.,  6  Crauch,  301; 
The  Reinileer,  2  WalL  3S3;  The  Ann,  9  Cranch,  fey;  The 
Octavi-A,  1  GilL  4J8;  The  Abby,  1  Mason,  36D;  Three 
Hundred  und  Ninety -six  Barrels),  3  Int.  Kcv.  Roc.  111.) 
An  iuformaiion  in  rem  to  enforce  a  forfeiture  is  a  civil 
action,  and  in  no  degree  touches  the  person  of  the  offend- 
er. <LJ.  S.  V.  La  Vengeance,  3  Dal.  297;  The  Palmyra, 
12  Wheat.  1.)  The  court  directs  the  sale  of  the  vessel 
upon  condemnation,  and  decrees  a  distribution  of  the  pro- 
ceeds  according  to  law.  (McLane  v.  U.  S.,  6  Peter?,  404.) 
In  an  information  in  rem  on  seizure  for  undervaluation,  if 
the  decree  is  in  favor  of  the  claimant,  the  court  cannot 
make  restitution  conclitioual  upon  payment  of  duties  or 
£jiiig  a  ro-exportation  bond.  [if.  S.  v.  Three  Hundred  and 
Pifty  Chests,  12  Wheat.  48G:  U.  S.  v.  Five  Hundred 
Boxoa,  2  Abb.  U.  S.  500.) 


Juriadictioii. — The  district  court  has  jurisdic- 
tion oviiT  ifuestionj  of  prize  or  no  prize.  (The  Betsey,  3 
I>alL  6;  Penhallow  v.  Doane,  3  Dall.  54;  The  Amiable 
yancy,  3  Wheat.  546;  Jecker  v.  Montgomery,  13  How. 
433;  Jennings  v.  Carson,  4  Cranch,  2;  The  Admiral,  1 
WalL  6..3;  The  Emulous,  1  GalL  563;  The  Anna,  Blatchf. 
I'rize,  337;  The  Mngdalena,  Bee,  11;  The  Amy  Warw-ck, 
2  Sj'ra^ne,  123.)  It  embraces  the  whole  question,  unre- 
fltraineiil  by  locality  of  the  capture  as  prize  (Johnson  v. 
I'xdcuner,  Van  Ness  1;  The  Emulous,  1  Gall.  663;  Two 
Hundred  and  Eighty-two  Bales,  Blatchf.  Prize,  302;  U. 
S.  v.  Bales,  1  Woolw.  236;)  as  on  inland  navigable  waters 
<U.  S.  V.  Bales,  1  Woolw.  236;)  or  on  a  whaif  (Pieces  of 
Merchandise,  2  Spra^e,  233;)  or  in  a  port  (The  Emulous, 
1  GalL  663;  see  Cook  v.  The  U.  S.,  9  Ct.  of  01.  288);  and 
whether  tlie  capture  is  made  by  a  naval  force  or  con- 
jointly with  Lmd  forces  (Bales,  Blatchf.  Prize,  302);  but 
it  has  no  juriadiction  of  captures  on  land,  unless  the  el8- 
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ment  of  force  operated  from  or  on  the  water.     (U.  S.  v. 
Winchester,  99  U.  S.  372;  U.  S.  v.  Bales,  1  Woolw.  2.06; 
Cook  V.  U.  S.,  9  Ct.  of  01.  288.)     The  district  court  has 
jurisdiction  of  all  matters  to  be  determined  by  the  jus 
belli.     (Sasportas  v.  Jennings,  1  Bay,  470;  see  Percival  v. 
Hickey,   18  Johns.  257.)     iSo  of  all  matters  incident  to 
captures.     (Sasportas  v.  Jennings,  1  Bay,  470.)    The  com- 
mon-law courts  have  no  jurisdiction  of  actions  arising  out 
of  a  capture  as  prize,  the  jurisdiction  in  admiralty  is  ex- 
clusive.    (Doane  v.  PenhaJlow,  1  D.ill.  218;  S.  C.  3  D.ilL 
54;  Ross  v.  Rittenhouse,  2  Dall.  160;  Kovion  v.  Hallett, 
16  Johns.  327;  Sasportas  v.  Jenniugs,  1  Bay,  470;  Simp- 
s  >n  V.  Nadeau,  1  Conn.  115;  Chenot  v.  Foussat,  3  Biua. 
220;  Maisonnaire  v.  Keating,  2  Gall.  325;  Hallett  v.  La- 
mothe,  3  Murph.    279;  but  see  Taxier  v.  Sweet,  2  Dalh 
81. )     If  the  capture  is  made  on  navigable  waters  the  court 
hai  jurisdiction,  although  it  was  made  outside  the  terri- 
torial jurisdiction  of  the  court  (The  Tropic  Wind,  Biatchf. 
Prize,  64;  The  Hiawatha,  Biatchf .  Prize,  1;  Bales,  Biat-chf. 
Prize,  3j2);  and  the  jurisdiction  attaches  in  any  court  to 
which  the  prize  may  be  brought  (The  Peterhoff,  Biatchf. 
Prize,  463);  it  has  jurisd'ction  although  the  vessel  was  de- 
stroyed because  untit   to  send  into  port  (The  Zavalla, 
Biatchf.  Prize,  173);  and  although  it  lies  in  a  foreign  neu- 
tral port.     (The  Arabella,  2  Gall.  368.)    Whenever  the 
prize  or  its  proceeds  can  ha  traced  to  the  hands  of  any 
person  whatever,  jurisdiction  attaches  (Jecker  v.  Mont- 
gomery,  13  How.   498.)    So  if  government  appropriates 
the  captured  vessel  to  its  own  use  jurisdiction  attaches, 
although  it  is  nob  brought  into  the  district  (The  Advocate*, 
Batchf.  Prize,  142;  The  A.  J.  Vi'-w,  Biatchf.  Prize,  133; 
The  Osceola,    Biatchf.   Prize,   150;  The  Ohve,   Biatchf. 
Prize,  185);  and  the  court  will  proceed  to  adjudge  and 
cojdemii  or  award  restitution,  although  not  actually  with- 
in its  possession  or  control.     (Jecker  v.  Montgomery,  13 
How.  498;  The  Za valla,  Biatchf.  Piize,  173;  The  Kd ward 
Birnard,  Biatchf.    Prize,    122;    The  Joseph   H.    Toone, 
BUtchf.  Prize,  223;  The  Pevensey,  B  ato^if.   Prize,  623; 
The  A.  J.  View,  Biatchf.  Prize,  143.     District  courts  have 
exclusive  jurisdiction  over  ransom  bills  (Maisonnaire  v. 
Keating,  2  Gall.  325);  and  captors  may  chani^e  the  forum 
and  apply  for  redress  in  any  country  where  the  i  ropcrty 
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is  found.  (Maisonnaire  v.  Keating,  2  Gall.  325.)  The 
district  court  is  but  one  court,  with  different  branches  of 
admiralty  jurisdiction  as  well  as  other  and  distinct  sub- 
jects. (U.  S.  V.  Weed,  6  Wall.  62;  The  Siren,  7  Wall. 
152.)  A  libel  on  the  instance  side  of  the  court  cannot  be 
filed  to  enforce  a  claim  or  lien  after  the  vessel  has  been 
taken  as  prize;  but  all  claims  can  be  adjusted  on  the 
prize  proceedings.     (The  Napan,  4  Wall.  634. ) 

Prize — Captures  by  foreign  vessels. — Acts  done 
under  the  authority  of  a  sovereign  cannot  be  redressed  by 
the  tribunals  of  another  sovereign  (L' Invincible,  1  Wheat 
238);  so  if  a  foreign  vessel  brings  its  prize  into  this  country 
the  district  court  cannot  detain  her  to  inquire  into  the 
circumstances  of  the  capture  (Talbot  v.  Jansen,  3  Dall. 
133;  The  Divina  Pastoria,  4  Wheat.  62;  Castello  v.  Bou- 
teille,  Bee,  29;  The  Friendship,  Bee,  40;  Nostra  Signora 
Del  Camino,  Bee,  43;  Marun  v.  Ballard,  Bee,  51;  The 
Wi  liam,  1  Pet.  Adm.  12;  The  Fanny,  1  Pet.  Adm.  309); 
as  a  neutral  tribunal  has  no  jurisdiction  over  a  belligerent 
cruiser  (L' Invincible,  1  Wheat.  238;  U.  S.  v.  Peters,  3 
Dall.  121;  Del  Col  v.  Arnold,  3  DalL  333;  Glass  v.  Qhe 
Betsey,  3  DalL  6);  but  neutral  courts  may  entertain  juris- 
d  ction  to  inquire  whether  the  capture  was  made  un- 
der a  lawful  commission,  or  whether  fraudulently  or 
J  iratically,  or  in  violation  of  its  territorial  rights  (L'ln- 
vincible,  1  \Vheat.  238;  Talbot  v.  Jansen,  3  Dall.  133); 
but  not  over  a  claim  for  damages  for  a  tortious  capture. 
(Stoughton  V.  Taylor,  2  Paine,  652.)  If  the  capture  is 
made  within  the  territorial  limits  of  this  country  by  a 
foreign  belligerent  (The  Alerta,  9  Cranch,  359;  Talbot  v. 
Jansen,  3  Dall.  133);  .or  if  the  foreign  captor  has  violated 
the  neutrality  laws  of  this  country  (The  Estrella,  4  Wheat. 
298),  or  if  the  foreign  privateer  has  been  illega^y  equipped 
in  this  country  (Talbot  v.  Jansen,  3  Dall.  133;  U.  S.  v. 
Peters,  3  Dall.  121;  The  Alerta,  9  Cranch,  359;  L'lnvin- 
cible,  1  Wheat.  238),  or  if  the  force  of  the  foreign  vessel  is 
illegally  augmented  in  this  country  (The  Alerta,  9  Cranch, 
So.');  The  Estrella,  4  Wheat.  298;  The  Sau t is iima  Trinidad, 
7  Wheat.  283),  the  district  court  will  award  restitution  al- 
though she  did  not  make  the  capture  until  she  liad  ob- 
tained her  commission  at  the  lelligerent  port  (The  Gran 
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Para,  7  Wheat.  471),  and  a  vessel  sent  to  a  foreign  coantry 
f or  sale  is  a  foreign  vessel.     (The  Santissima  Trinidad,  7 
Wheat.  2S3.)     If  the  prize  tribunal  of  the  captor  awards 
restitution  for  an  ilie^'al  capture,  the  district  court  may 
entertain  jurisdiction  of  a  suit  for  damages.     (The  Cauda* 
Icro,  Bee,  GO;  see  Stonghton  v.  Taylor,  2  Paine,  652.)    A 
]  rizo  court  of  one  nation  may  carry  into  effe^^t  a  decree  of 
a  prize  court  in  another  nation.     (Penhallow  v.  Doane,  3 
D  11.  54;  Jennings  v.  Carson,  4  Cranch,  2;  The  Candalero, 
B"e,  60.)     In  caae  of  recaptu-e,  escape,  or  voluntary  dis- 
charge, the  rights  of  the  courts  of  the  l>elligerent  are  gone 
(JL  invincible,  1  Wheat.  238;)  ao,  where  an  abandoned  prize 
i  <  brought  in  by  a  neutral,  the  district  court,  after  deduct* 
ing  from  the  proceeds  compensation  for  the  salvage  service, 
iliB  residue  wiJl  be  awarded  to  the  last  possessor.     (Mc- 
Doanou-h  v.  Dannerv,  3  Dall.  183;  L'lnvincible,  1  Wheats 
L33;  Del  Col  v.  Arnold,  3  Dail.  333.) 

It"  the  ourt  enters  a  decree  for  condemnation  under  the 
couiisc  ition  laws  without  previous  seizure  the  decree  will 
be  deemed  voi.l,  even  in  a  collateral  action.  (U.  S.  v. 
Winchester,  90  U.  S.  372. )  So  if  property  is  not  a  lawful 
prize  of  war  a  judgment  of  condemnation  is  no  protection 
ta  the  cai)tors.  (Slocum  v.  Wheeler,  1  Conn.  429.)  A 
court  of  common  law  ha3  jurisdiction  of  an  action  for  the 
value  of  a  vessel  and  cargo  taken  on  the  high  seas  and  ad- 
judged no  prize.  (Taxier  v.  Sweet  [Sup.  Ct.  Pa.]  2  DalL 
tl.) 

Clause  15  — Suits  by  and  against  national 
banking  associations. — A  national  bank  may  sue  in 
tlie  district  court  (Kennedy  v.  Gibson,  8  Wall.  498);  or  it 
may  file  a  bill  to  obtain  the  appointment  of  a  receiver  for 
a  a  inoolveut  corporation.  (Fifth  Kat.  Bank  v.  P.  &C. 
R.  R.  Co.,  26  Int.  Rev.  Rec.  78.)  So  it  may  be  sued  in 
the  district  court.  (Cadle  v.  Tracy,  11  Blatchf.  101 .)  It 
can  be  sued  only  in  the  courts  designated  by  con- 
gressional acts.  (Cadle  v.  Tracy,  11  Blatchf.  101);  and 
may  sue  and  be  sued  in  the  United  States  courts.  (Ken- 
nedy V.  Gibson,  8  Wall.  606.)  Section  5 198  of  the  Revised 
Statutes,  title  National  Banks,  ^ves  the  right  to  recover 
back  twice  the  amount  of  the  interest  illegally  received 
by  a  national  bank.  (First  Nat.  Bank  of  Charlotte  v. 
Morgan,  132  U.  S.  141.) 
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Clause  17— Over  constds.— Of  asnit  bronehtbyan 
alien  against  the  consul  of  his  nation  to  recover  official 
fees  improperly  exacted  ^Lorway  v.  Lusada,  1  Low.  77); 
but  if  sued  jointly,  if  he  is  not  liable,  no  judgment  can 
be  entered.  (Bixby  v.  Janssen,  6  Blatchi.  315.)  The 
district  court  of  the  United  States  has  jurisdiction  of  a 
suit  for  libel  against  a  consul  general,  who  is  not  the 
diplomatic  representative  of  a  government.  (Re  Baiz,  135 
U.  S.  403.)  The  district  court  of  the  United  States  has 
jurisdiction  of  a  suit  aeainst  a  citizen  of  the  Uuited  States 
who  is  a  consul  ffeneral  of  a  foreign  government,  for  libel. 
{He  B.iiz,  135  IL  S.  403.)  A  state  court  cannot  obtain 
jurisdiction  of  civil  suits  ajainst  foreign  consuls.  (Davis 
y.  Packard,  7  Peters,  276.)  A  suit  on  a  recognizance  is  an 
origiual  proceeding,  under  the  Judiciary  Act  of  1789, 
giving  exclusive  jurisdiction  to  courts  of  the  United  States 
over  feuits  against  a  foreign  consul.  (Davis  v.  Packard,  7 
Peters,  276.) 

Clause  18— Orig^lnal  jurisdiction  in  bankruptcy 

cases. — The  jurisdiction  of  the  district  court  is  derived 
from  the  Constitution  and  laws  of  the  United  States  (Na- 
tional Bank  v.  Lebanon,  5  Dill.  414);  and  it  has  no  powers 
except  those  conferred  expressly  or  by  imp  ication.  (In 
re  Morns,  Crabbe,  70;  Clark  v.  Binninger,  3  Bank.  Reg. 
518;  S.  C.  38  How.  Pr.  341.)  They  cannot  summ.  n 
parties  before  them  from  without  their  districts.  (In 
re  Hir^ch,  2  Bank.  Keg.  3;  Markson  v.  Heaney,  4  Bank. 
Reg.  510;  Paine  v.  Caldwell,  6  Bank.  Reg.  558).  So 
a  debtor  must  reside  within  the  jurisdiction  of  the 
United  States  where  the  petition  in  bankruptcy  is  filed, 
to  give  the  court  jurisdiction.  (Burton's  Case,  9  Ben. 
324.)  Each  court  within  its  own  district  may  exercise  the 
powers  conferred,  and  these  powers  extend  to  all  matters 
of  bankruptcy  without  limitation  (Lathrop  v.  Drake,  91 
U.  S.  516;  13  Bank.  Reg.  182;  Burbank  v.  Biglow,  92 
U.  S.  179;  14  Bank.  Reg.  445;  Dutcher  v.  Wright,  94 
U.  S.  553);  and  it  is  not'alfected  by  the  fact  tiiat  an 
assignment  for  the  benefit  of  creditors  was  made  previous 
to  adjudication.  (Poole  v.  McDonald,  15  Bank.  Regr. 
560.)  Full  and  complete  jurisdiction  is  given  to  the  dis- 
trict court  (In  re  California  Pac.  R.  Co.  3  Sawy.  240), 
Fed.  Peoc.— J80. 
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and  its  jndgment  in  bankruptcy  cases  is  conclusive  (In 
r3  Ives,  5  Dill.  146);  and  the  fact  of  jurisdiction  will  bo 
presumed.  (Chemung  Bk.  v.  Judson,  8  N,  Y.  254;  Wright 
V.  Watkins,  2  Greene,  647.)  Its  power  and  jurisdiction 
in  bankruptcy  are  as  separate  and  distinct  f '*om  its  power 
as  a  district  court,  as  if  it  were  a  separate  and  distinct 
organization.     (In  re  Norris,  1  Abb.  U.  2S.  514. 

Ezclusiveuess  of  its  jurisdiction.— The  property 
of  the  bankrupt,  though  situate  in  another  State,  and 
mortgaged  before  institution  of  the  proceedings,  is  within 
the  jurisdiction  of  the  bankrupt  court.  (Marlcson  v. 
Heaney,  1  Dill.  497.)  The  adjudication  in  bankruptcy 
does  not  give  the  bankrupt  court  such  exclusive  jurisdic- 
tion over  property  as  to  prevent  a  decree  of  foreclosurw 
on  a  bill  filed  prior  to  adjudication.  (Jerome  v.  McCarter, 
15  Bank.  Keg.  546.)  A  State  court  is  not  ousted  of  its 
jurisdiction  in  attachment  by  proceedings  in  bankruptcy 
unless  such  proceedings  are  pleaded  (Hebor  v.  Klanberg, 
15  Bank.  Reg.  377);  but  when  the  district  court  has  first 
taken  jurisdiction  by  ordering  a  sale  of  mortgaged  prerai^es 
discharged  of  liens,  it  thereby  ousts  the  State  court  of 
jurisdiction  to  foreclose  the  mortgage.  (In  re  Devore,  16 
iBank.  Reg.  56.)  As  a  court  of  bankruptcy,  a  State  court 
may  inquire  into  its  jurisdiction  (Chemung  Co.  Bk.  vs.  Jud- 
son,  9  N.  Y.  254);  which  may  be  impeached  collaterally 
(Poillon  V.  Lawrence,  77  N.  Y.  207),  where  judgment  was 
rendered  without  authority  of  law  (Wells  v.  Brackett,  30 
Me.  61);  but  it  cannot  be  impeached  in  a  collateral  action 
if  its  record  shows  it  has  jurisdiction  (Michaels  v.  Poit, 
12  Bank.  Reg.  152;  21  Wall.  398;  Bissell  v.  Pos^,  4  Day, 
79;  Sloan  v.  Lewis,  12  Bank.  Reg.  173;  22  Wall.  150; 
68  N.  C.  657);  or  on  the  ground  of  fraud  (Michaels  v.  Post, 
21  Wall.  398;  12  Bank.  Reg.  152);  unless  it  appears  that 
the  decree  is  void  in  form,  or  that  due  notice  of  the  peti- 
tion was  not  given.  (New  Lamp  Chimney  Co.  v.  Ansonia 
B.  &C.  Co.,  91  U.  S.  650;  53  N.  Y.  123;  13  Bank.  Keg. 
385. )  So  it  has  no  jurisdiction  when  the  policy-holders 
are  not  notified  of  the  meeting  held  to  authorize  proceed- 
ings in  bankruptcy.  (Atlantic  Mut.  Ins.  Co.'s  Case,  9 
Ben.  270).  Where  involuntary  proceedings  are  dismissed 
and  then  reinstated,  without  notice  or  appearance  of  the 
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debtor,  the  adjudication  is  void.     (Gage  v.  Gates,  62  Mo. 
412;  15  Bank.  Reg.  145.) 

§  53.  Injury  to  person  or  property  or 
depriiration  ot  rlg^l&t  under  ciirll  rlgrhts 
acts* — Equal  rlg^l&ts  in  inns. — That  all  per- 
sons within  the  jurisdiction  of  the  United  States 
shall  be  entitled  to  the  full  and  equal  enjoyment 
of  the  accommodations,  advantages,  facilities  and 
privileges  of  inns,  public  conveyances  on  land  or 
water,  theaters,  and  other  places  of  public  amuse- 
ment; subject  only  to  the  conditions  and  limita- 
tions established  by  law,  and  applicable  alike  to  citi- 
zens of  every  race  and  color,  regardless  of  any  pre- 
vious condition  of  servitude.  (18  U.  S.  Stats. 
336;  1  Sup.  Rev.  Stats.  148;  sec.  1.) 

Sections  1  and  2  are  nnconstitutional  as  applied  to  the 
several  States.     (U.  S.  v.  Stanley,  28  Alb.  L.  J.  406.) 

Penalty  for  violation. — That  any  person  who  shall 
violate  the  foregoing  sectioa  by  denying  to  any  citizen,  ex- 
c  jpt  for  reasons  by  law  applicable  to  citizens  of  every  race 
and  color,  and  regardless  of  any  previous  condition  of 
servitude,  the  full  enjoyment  of  any  of  the  accommoda-. 
tions,  advantages,  facilities  or  privileges  in  said  section 
enumerated,  or  by  aiding  or  inciting  such  denial,  shall, 
for  every  such  offense,  forfeit  and  pay  the  sum  of  live 
hundred  dollars  to  the  person  aggrieved  thereby,  to  be  re- 
covered in  an  action  of  debt,  with  full  costs;  and  shall 
also,  for  every  such  offense,  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof,  shall  be  fined  not 
less  than  five  hundred  nor  more  than  one  thousand  dollars, 
or  shall  be  i  nprisoned  not  less  than  thirty  days  nor  more 
than  one  year;  provided^  that  all  persons  may  elect  to  sue 
for  the  penalty  aforesaid  or  to  proceed  under  their  rights 
at  common  law  and  by  State  statutes;  and  having  so  elect- 
ed to  proceed  in  the  one  mode  or  the  other,  their  right  to 
proceed  in  the  other  jurisdiction  shall  be  barred.     But 
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this  proviso  shall  not  apply  to  criminal  proceedings,  either 
under  this  act  or  the  criminal  law  of  any  State;  and  pro- 
vided further,  that  a  judgment  for  the  penalty  in  favor  of 
the  party  aggrieved,  or  a  judgment  upon  an  indictment, 
shall  be  a  bar  to  either  prosecution  respectively.  (Id.  sec.  2. ) 

Jurisdiction.  — That  the  district  and  circuit  courts  of 
the  Un;ted  States  shall  have,  exc-usively  of  the  courts  of 
the  several  States,  cognizance  of  all  crimes  and  oti'enses 
against,  and  violations  of,  the  provisions  of  this  act;  and 
actions  for  the  penalty  given  by  the  preceding  section  may 
be  prosecuted  in  the  territorial,  district,  or  circuit  courts 
of  the  United  States  wherever  the  defendant  may  be  found, 
without  regard  to  the  other  pa^ty;  the  district  attorneys, 
marshals,  and  deputy  marbhals  of  the  United  States,  and 
commissioners  appointed  by  the  circuit  and  territorial 
courts  of  the  United  States,  with  powers  of  arresting  and 
imprisoning  or  baUinff  offenders  against  the  laws  of  the 
United  States,  are  hereby  specially  authorized  and  re- 
quired to  institute  proceeding's  against  every  person  who 
shall  violate  the  provisions  of  this  act,  and  cause  him  to 
be  arrested  and  imprisoned  or  bailed,  as  the  case  may  be, 
for  trial  before  such  court  of  the  United  States,  or  te.  ri- 
torial  court,  as  by  law  bas  cognizance  of  the  offe  se,  ex- 
cept in  respect  of  the  right  of  action  accruing  to  the  per- 
son aggrieved;  and  such  district  attorneys  shall  cause  such 
proceedings  to  be  prosecuted  to  their  termination  as  in  other 
courts;  provided,  tnat  nothing  contained  in  this  section  shall 
be  construed  to  deny  or  defeat  any  right  of  civil  action  ac- 
cruing to  any  person,  whether  by  reason  of  this  act  or 
otherwise;  and  any  district  attorney  who  shall  willfully 
fail  to  institute  and  prosecute  the  proceer^ings  herein  re- 
quired shall,  for  every  such  offense,  forfeit  and  pay  the 
sum  of  five  hundred  dollars  to  the  person  aggrieved  there- 
by, to  be  recovered  by  an  action  of  debt,  with  full  costs, 
and  shall,  on  conviction  thereof,  be  deemed  guilty  of  a 
misdemeanor,  and  be  tiued  not  less  than  one  thousand  nor 
more  than  five  thousand  dollars;  and  provided  further, 
that  a  judgment  for  the  penaltjr  in  favor  of  the  party  ag- 
grieved against  any  such  district  attorney,  or  a  jud;rment 
upon  an  indictment  against  any  such  a. strict  attorney, 
shall  be  a  bar  to  either  prosecution  respectively.     (Id.) 
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§  54.      Jurisdiction      concurrent     i^ritli 

court  of  claims — The  district  courts  of  the 
United  States  shall  have  concurrent  jurisdiction 
with  tbe  court  of  claims  as  to  all  matters  named  in 
the  preceding  section,  where  the  amount  of  the 
claim  does  not  exceed  one  thousand  dollars.  (24 
U.  S.  Stats.  505,  sec.  2.) 

§55.  IHnndanius  to  .compel  perform* 
ance  of  duty  l>y  carrier. — District  courts 
shall  have  jurisdiction  upon  the  relation  of  any  per- 
son, firm  or  corporation  to  issue  a  writ  of  manda- 
mus against  a  common  carrier  to  compel  him  to  move 
and  transport  traffic,  or  to  furnish  facilities  for  the 
ti-ansportation,  under  the  Act  of  March  2,  1889, 
Amendatory  to  the  Act  to  Regulate  Commerce,  ap- 
proved February  4,  1887. 

Procedure  in  bankruptcy  cases.— The  Federal 
court  has  exclusive  jurisdiction  over  actions  brought  by 
assignees  to  recover  property  claimed  to  have  been  in  vio- 
lation of  law,  where  the  value  exceeds  five  hundred  dollars. 
(Olcott  V.  McLean,  16  Bank.  Reg.  79.)  Its  jurisdiction  is 
of  two  kinds  ;  first,  as  a  court  of  bankruptcy,  and  second, 
of  an  ordinary  court  over  suits  at  law  or  inequity,  brought 
by  or  against  the  assignee.  (Lathrop  v.  Drake,  91  U.  S. 
616.)  It  h:is  jurisdiction  to  enforce  a  lien  upon  the  prop- 
erty of  the  bankrupt  against  third  persons  who  have  pur- 
ehaped  the  prr»perty  (Buckman  v.  Dunn,  16  Bank.  Keg. 
470),  or  to  entertain  an  application  to  vacate  a  certificate 
of  ciacharge.  (Allen  v.  Thompson,  10  Fed.  Rep.  116.)  It 
may  order  the  sale  of  mortgaged  real  estate,  but  notice 
must  be  first  given  to  the  mortgagee  to  show  why  the  sale 
should  not  have  the  effect  of  discharging  his  lien  (Ray  v. 
Norseworthy,  23  Wall.  128) ;  and  personal  service  on  one 
member  of  a  firm  is  not  sufficient.  (Isett  v.  Stuart,  16 
Bank.  Reg.  191.)  A  petition  against  a  bankrupt  and  his 
sureties  on  a  bond  for  goods  seized  may  bo  proceeded  in 
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on  the  equity  side  of  the  court.  (Lisburger  v.  Gamett,  1 
Hugh. -8,  620.)  Federal  courts  have  exclusive  jurisdiction 
to  recover  the  value  of  goods  fraudulently  transferred  by 
the  bankrupt,  (Bramley  v.  Goodrich,  15  Bank.  Reg.  280. ) 
They  have  jurisdiction  of  controversies  as  to  funds  in  the 
hands  of  an  assignee,  without  regard  to  citizenship  (In  re 
Sabine,  18  Bank.  Reg.  151);  and  petitioning  creditors  of 
one  district  may  apply  to  the  distnct  court  of  another  dis- 
trict to  restrain  interference  with  debtor's  property.  *  (In 
re  Martin,  5  Law  Rep.  158.)  So  the  assignee  may  recover 
moneys  paid  residents  of 'another  district  in  violation  of 
the  bankrupt  act  in  the  district  court  of  that  district 
(S'learman  v.  Bingham,  3  Cliff.  552);  but  he  cannot  pro- 
cee>l  by  attachment  against  a  party  in  a  district  where  the 
latter  neither  resides  nor  is  found.  (Nazro  v.  Cragin,  3 
Dill.  474. )  An  assignee  elected  in  one  district  may  insti- 
tute proceeding?  in  another  district.  (Shearman  v.  Bing- 
ham, 5  Bank.  Reg.  34 ;  7  Bank.  Reg.  490 ;  Goodali  v. 
Tuttle,  7  Bank.  Reg.  193;  Moore  v.  Jones,  23  Vt.  739); 
but  see  In  re  Richardson,  2  Bank.  Reg.  202 ;  Marksrm  v. 
Heaney,  4  Bank.  Reg,  510;  Jobbing  v.  Moutague,  6  Bank. 
Reg.  509.)  An  assignee  in  bankruptcy,  if  made  a  party, 
must  come  in  and  assert  his  rights,  or  he  will  be  barred  by 
decree  on  default.  (Turnery.  T.  B.  &  W.  R.  Co.,  8  Bias. 
381.) 

§  6 6  (564).  Seizures  for  rorTeiture. — Pro- 
ceedings on  seizures  for  forfeiture  of  any  vessel  or 
cargo  entering  any  port  of  entry  which  has  been 
closed  by  the  President  in  pursuance  of  law,  or  of 
goods  and  chattels  coming  from  a  State  or  section 
declared  by  proclamation  of  the  President  to  be  in 
insurrection,  into  other  parls  of  the  United  States, 
or  of  any  vessel  or  vehicle  conveying  such  property, 
or  conveying  persons  to  or  from  such  State  or  sec- 
tion; or  of  any  vessel  belonging,  in  whole  or  in  part, 
to  any  inhabitant  of  such  State  or  section,  may  be 
prosecuted  in  any  district  court  into  which  the 
property  so  seized  may  be  taken,  and  proceedings 
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instituted  ;  and  the  district  court  thereof  shall  have 
as  full  jurisdiction  over  such  proceedings  as  if  the 
8e<zure  was  made  in  that  district.  (Rev.  Stats,  sec. 
564.     See  sees.  5301,  5317.) 

Original  jurisdiction. — Its  jurisdiction  over  such 
pr«)ceeviing8  is  original  (Lathrop  v.  Drake,  91  U.  S.  516; 
Bachnian  v.  Packanl,  2  Sawy.  264),  in  the  district  where 
seizure  is  made  (Shearman  v.  Bingham,  1  Low.  575),  and 
isuoc  ousted  by  decreti  of  the  State  court.  (In  re  Inde- 
pendent Ins.  Co.,  2  Low,  97.) 

§  57  (565).     Prize  causes  after  appeal* — 

Any  district  court  may,  notwithstanding  an  appeal 
to  the  Supreme  Court,  in  any  prize  cause,  make  and 
execute  all  necessary  orders  for  the  custody  and 
disposal  of  the  prize  property,  anr],  in  case  of  an 
af>pertl  from  a  decree  of  condemnation,  may  pro- 
ceed to  make  a  decree  of  distribution,  fo  fur  as  to 
determine  what  share  of  the  prize  shall  go  to  the 
captors,  and  what  vessels  are  entitled  to  participate 
therein,    (Rev.  Stats.,  sec.  565.    See  sec.  4637.) 

§  58  (566).  Trial  of  issues  of  ract.~The 
trial  of  issues  of  fact  in  the  district  courts,  in  all 
causes  except  cases  in  equity  and  cases  of  admiralty 
and  maritime  jurisdiction,  and  except  as  otherwise 
provided  in  proceeding  in  bankruptcy,  shall  be  by 
jury.  In  causes  of  admiralty  and  maritime  juris- 
diction relating  to  any  matter  of  contract  or  tort 
arising  upon  or  concerning  any  vessel  of  twenty 
tons  burden  or  upwards,  enrolled  and  licensed  for 
the  coa Siting  trade,  and  at  the  time  employed  in 
the  business  of  commerce  and  navigation  between 
places  in  different  States  and  Territories  upon  the 
lakes  and  navigable  waters  connecting  the  lakes, 
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the  trial  of  issues  of  fact  shall  be  by  jury  "when 
either  party  requires  it.     (Rev.  Stats,  sec.  666.) 

Trial  of  issues  of  fact. — Sections  649  and  670,  pofit, 
relating  to  the  trial  of  issues  of  fact,  apply  only  to  the 
trials  in  the  circuit  court.  (Howard  v.  Crompton,  14 
Blatchf.  333.)  This  clause  excluded  prize  causes  (The 
Eagle,  8  Wall.  15),  and  does  not  apply  to  vessels  engaged 
in  the  domestic  commerce  of  a  State  (The  Genesee  Chief 
V.  Fitzhugh,  12  How.  441;  Hiue  v.  Trevor,  4  WaU.  555; 
The  Coal  Barge,  3  Wall.  Jr.  63);  hut  is  confined  to  cases 
aritiing  upon  the  lakes  and  navigable  waters  connecting 
them  (Hine  v.  Trevor,  4  Wall.  555;  The  Backus,  Newb. 
Adm.  1);  and  it  embraces  artificial  communications,  such 
as  canals.  (The  Young  America,  Newb.  ^dm.  101.  See 
generally  The  Flora,  1  Biss.  29;  The  Globe,  2  Blatchf. 
427;  The  Revenue  Cutter,  Brown  Adm.  76;  The  Volunteer, 
Brown  Adm.  159;  The  General  Cass,  Brown  Adm.  334; 
Allen  V.  Newberry,  21  How.  244.) 

Trial  by  jury. — Trial  by  jury  is  rather  a  mode  of 
exercising  jurisdiction  than  a  substantial  part  of  it  (The 
Eagle  8  WalL  15);  and  although  the  court  has  no  power 
to  try  an  admiralty  case  by  jury  except  as  allowed  by 
statute,  yet  it  may  submit  a  question  oi  fact  to  commis- 
sioners or  referees.  (Lee  v.  Thompson,  3  Wood,  167.) 
So  the  trial  by  jury  may  by  waived  by  the  parties. 
(Henderson  v.  Distilled  Spirits,  14  WaU.  44  )  The  de- 
mand for  a  jury  trial  must  show  that  the  case  falls  within 
this  section.     (Gillet  v.  Pierce,  Brown  Adm.  553.) 

§  59  (569).  Jurisdiction  in  cases  trans* 
ferred  from  territorial  courts. — Whea  any 
territory  is  admitted  as  a  State,  and  a  district  court 
is  established  therein,  the  said  district  court  shall 
take  cognizance  of  all  cases  which  were  pending 
and  undetermined  in  the  superior  court  of  such 
Territory,  from  the  judgments  or  decrees  to  be  ren- 
dered in  which  wi'its  of  error  could  have  been  sued 
out  or  appeals  taken  to  the  Supreme  Court,  and 
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shall  proceed  to  bear  and   determine  the  same. 
(Kev.  titats.  sec.  569.) 

This  section  includes  civil  and  criminal  cases,  and  under 
it  this  court  can  revise  a  judgment  of  the  superior  court 
which  was  transferred  to  the  district  court  of  the  northern 
district  of  FJorida.  (P'orsyth  v.  U.  S.,  9  How.  671.)  The 
supplementary  act  of  1848  (9  Stats.  212)  applies  only  to 
cases  that  were  pendini;  in  the  territorial  courts  of  Wis- 
consin, and  not  those  pending  in  the  Supreme  Court  at  the 
time  of  iis  admission  as  a  State.  (McNulty  v.  Batty,  10 
How.  72. )  If  the  case  pending  is  not  of  a  Federal  charac- 
ter it  cannot  be  transferred  to  the  district  court.  (Mc- 
Nulty  V.  Batty,  10  How.  72;  Ames  v.  Colorado  Central 
IL.fL  Co.,  4  DiU.  251;  Gaflfney  v.  Gillette,  4  DiU.  264.) 

§  60.  (570).  Commissioners  to  a^Aninis* 
ter  oaths  to  appraisers. — Any  district  judge 
may  appoint  commissioners,  before  whom  appraisers 
of  vessels,  or  goods  and  merchandise  seized  for  breach- 
es of  any  law  of  the  United  States,  may  be  swornf 
and  such  oaths,  so  taken,  shall  be  as  effectual  as  if 
taken  before  the  judge  in  open  court.  (See  sec. 
938;  Rev.  Stats,  sec.  570.) 

§  61.  Circuit  court  po-vrers  ot  certain 
district  courts  aholislied*  —  Circuit  court 
powers  conferred  on  certain  district  courts  by  the 
Rev.  Stats.,  sec.  655,  were  abolished  by  act  of 
Congress  approved  February  6,  1889.  (25  U.  S. 
Stats.  655.) 
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CHAPTER  V. 
JUDICIAL  ciEctrrrs. 

§62.    Circuits. 

§  62  (604).  Circuits.— The  judicial  districts 
of  the  United  States  are  divided  into  nine  circuita, 
as  follows: — 

First.  The  first  circuit  includes  the  districts  of 
Rhode  Island,  Massachusetts,  New  Hampshire,  and 
Maine. 

Second.  The  second  circuit  includes  the  districts 
of  Vermont,  Connecticut,  and  New  York. 

Third.  The  third  circuit  includes  the  districts  of 
Pennsylvania,  New  Jersey,  and  Delaware. 

Fourth.  The  fourth  circuit  includes  the  dis- 
tricts of  Maryland,  Virginia,  West  Virginia,  North 
Carolina,  and  South  Carolina. 

Fifth.  The  fifth  circuit  includes  the  districts  of 
Georgia,  Florida,  Alabama,  Mississippi,  Louisiana, 
and  Texas. 

Sixth.  The  sixth  circuit  includes  the  districts 
of  Ohio,  Michigan,  Kentucky,  and  Tennessee. 

Seventh.  The  seventh  circuit  includes  the  dis- 
tricts of  Indiana,  Illinois,  and  Wisconsin. 

Eighth.  The  eighth  circuit  includes  th^  districts 
of  Colorado,  Nebraska,  Minnesota,  Iowa,  Missouri, 
Kansas,  Arkansas,  North  Dakota,^  South  Dakota,* 
and  Wyoming.' 

1  Added  by  25  U.  S.  Stats.  682. 

2  Added  by  25  U.  S.  Stota.  682. 

3  Added  by  26  U.  S.  Stats.  225. 
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Ninth.  The  ninth  circuit  includes  the  districts 
of  California,  Oregon,  Nevada,  Idaho,*  Washing- 
ton,^ and  Montana. «  (19  U.  S.  Stats.  61;  21  U. 
S.  Stats.  10;  Rev.  Stats,  sec.  604.) 

4  Added  by  26  IT.  S.  Stats.  217. 

5  Added  by  25  U.  S.  Stats.  682. 

6  AdvLed  by  25  U.  S.  Stats.  632,  sec.  21. 

Territories  assigned. — Ordered  that  under 
section  15  of  the  act  approved  March  3,  1891,  en- 
titled, "  An  act  to  establish  circuit  courts  of  ap- 
peals, and  to  define  and  regulate  in  certain  cases 
the  jurisdiction  of  the  courts  of  the  United  States, 
and  for  other  purposes,"  the  territories  of  Alaska 
and  Arizona  are  assigned  to  the  ninth  judicial  cir- 
cuit, and  the  territories  of  New  Mexico,  Oklahoma 
and  Utah  are  assigned  to  the  eighth  judicial  cir- 
cuit.    (139  U,  S.,  Appendix.) 
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CHAPTER  VI. 

CIROUIT  COURTS.-OROANIZATION. 

8  63.    Jostloes  allotted  to  oiroults.  how  designated. 
§    64.    Allotment  of  the  Justioes  to  the  circuits. 

§  65.  Circuit  judges. 

§  66.  Additional  oironit  judge. 

§  67.  Circuit  courts,  where  established. 

§  68.  Circuit  courts,  by  whom  to  be  held. 

§  69.  Judges  may  be  directed  to  sit  together 

§  70.  Justices  of  Supreme  Court  to  attend  once  in  every  two  yean. 

9  71.  Judges  of  circuit  courts  mi^  sit  apart. 

§  72.  Circuit  courts  held  at  same  time  in  different  districts. 

§  73.  Criminal  terms  in  the  southern  district  of  New  York,  how  held. 

§  74.  When  district  judges  may  sit  in  cases  of  appeal  or  error  to  their 

own  decisions. 

§  75.  When  suits  transferred  f^om  one  circuit  to  another. 

5  76.  Causes  certified  back.                                '' 

§  77.  Justices  may  hold  courts  of  other  circuits  on  request. 

§  78.  When  no  justice  is  allotted  to  a  circuit. 

9  79.  Clerks. 

9  80.  Deputy  derks. 

§  81.  Compensation  of  deputy  derks. 

9  82.  Commissioners. 

9  83.  Marshals  not  to  be  commissionen. 

§  63  (605).    Justices  allotted  to  circuits* 

Iftoi^  deslg:nated« — ^The  words  "  circuit  justice  " 
and  "justice  of  a  circuit/'  when  used  in  this  title, 
shall  be  understood  to  designate  the  justice  of  the 
Supreme  Court  who  is  allotted  to  any  circuit;  biit 
the  word  **  judge,"  when  applied  generally  to  any 
circuit,  shall  be  understood  to  include  such  justice. 
(Rev.  Stats,  sec.  605.) 

§  64  (606).    Allotment  ot  tlte  Justices  to 
the    circuits. — The  chief  justice  and  associate 
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justices  of  the  Supreme  Court  shall  be  allotted 
among  the  circuits  by  an  order  of  the  court,  and  a 
new  allotment  shall  be  made  whenever  it  becomes 
necessary  or  convenient  by  reason  of  the  alteration 
of  any  circuit,  or  of  the  new  appointment  of  a 
chief  justice  or  associate  justice,  or  otherwise.  If 
a  new  allotment  becomes  necessary  at  any  other 
time  than  during  a  term,  it  shall  be  made  by  the 
chief  justice,  and  shall  be  binding  until  the  next 
term  and  until  a  new  allotment  by  the  court. 
(Rev.  Stats,  sec.  606.) 

Note. — ^No  commission  is  necessary  to  authorize  the 
justice  of  the  Supreme  Court  to  sit  as  circuit  justice. 
(Stuart  y.  Laird,  1  Cranch,  299.)  The  justices  of  tiie 
Supreme  Court  are  members  of  the  circuit  courts  of  the 
United  States,  and  while  travelinj^  to  attend  such  courts 
are  in  the  discharge  of  a  duty  imposed  by  law.  (Cun- 
ningham y.  Neagle,  135  U.  S.  1.)  They  haye  the  right  to 
protection,  while  in  discharge  of  their  ofhcial  duties,  if 
threatened  with  personal  violence  or  death.  (Cunning- 
ham V.  Neagle,  135  U.  S.  1.) 

§  65  (607).  Circuit  Judgrea.— For  each  cir- 
cuit there  shall  be  appointed  a  circuit  judge,  who 
shall  have  the  same  power  and  jurisdiction  therein 
as  the  justice  of  the  Supreme  Court,  allotted  to  the 
circuit,  and  shall  be  entitled  to  receive  a  salary  at 
the  rate  of  six  thousand  dollars  a  year,  payable 
quarterly  on  the  first  days  of  January,  April,  July, 
and  October.  Every  circuit  judge  shall  reside 
within  his  circuit.     (Rev.  Stats,  sec.  607.) 

§  66.  Additional  circuit  Judgre.— That 
there  shall  be  appointed  for  the  second  circuit,  by 
the  President  of  the  United  States,  by  and  ■  with 
the  advice  and  consent  of  the  Senate,  in  addition 
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to  the  present  circuit  judge,  another  circuit  judge, 
who  shall  have  the  same  qualifications  and  shall 
liave  the  same  power  and  jurisdiction  therein  that 
the  present  circuit  judge  has  under  €fxisting  laws, 
and  who  shall  be  entitled  to  the  same  compensa- 
tion as  the  present  circuit  judge;  provided,  that 
the  applications  and  proceedings  therein  provided 
for  by  section^  two  thousand  and  eleven,  two  thousand 
and  twelve,  two  thousand  and  thirteen,  and  two 
thousand  and  fourteen  of  the  Revised  Statutes 
shall  be  mside  and  taken  before  the  senior  circuit 
judge  of  the  second  circuit;  but  in  his  absence  or 
inability  to  act  under  said  sections,  or  any  of  them, 
such  applications  and  proceedings  may  be  made 
and  had  before  the  junior  circuit  jud^e  in  said  cir- 
cuit. (Approved  March  3,  1887;  24  U.  S. 
Stats.  492.) 

§  67  (608).  Circuit  courts,  -wltere  estab- 
lished.— Circuit  courts  are  established  as  follows : 
One  for  the  three  districts  of  Alabama,  one  for  the 
eastern  district  of  Arkansas,  one  for  the  southern 
district  of  Mississippi,  and  one  for  each  district  in 
the  States  not  herein  named;  and  shall  be  called 
the  circuit  courts  for  the  districts  for  which  they 
are  established.     (Rev.  Stats,  sec.  608.) 

Alabama. — ^There  shall  be,  and  is  hereby,  estab- 
lished a  circuit  court  of  the  United  States  for  the 
middle  district  of  Alabama,  as  said  district  is  now- 
constituted  by  law,  to  be  held  in  the  city  of  Mont- 
gomery, and  a  like  court  for  the  northern  district 
of  Alabama,  as  said  district  is  now  constituted  by 
law,  to  be  held  in  the  c  ty  of  Huntsville.  (18  U. 
S.  Stats.  195.)     The  circuit  court  of  the  United 
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States  held  at  Mobile,  Alabama,  shall  be  designated 
and  known  as  the  circuit  court  of  the  United 
btates  for  the  southern  district  of  Alabama.  (18 
U.  S.  Stats.  195.) 

Arkansas,  western  district. — ^There  shall  be, 
and  is  hereby,  established  a  circuit  court  of  the 
United  States  in  and  for  the  westeia  district  of 
Arkansas.     (25  U.  S.  Stats.  655.) 

Mississippi,  northern  district. — There  shall 
be,  and  is  hereby,  established  a  circuit  court  of  the 
United  States  in  and  for  the  northern  district  of 
Mississippi.     (26  U.  S.  Stats.  655.) 

South  Carolina,  western  district. — There  shall 
be,  and  is  hereby,  established  a  circuit  court  of  the 
United  States  in  and  for  the  western  district  of 
South  Carolina.     (25  U.  S.  Stats.  655.) 

§  68  (609).     Circuit  courts,  by  wltom  to 

be  beld.— Circuit  courts  shall  bo  held  by  the  circuit 
justice,  or  by  the  circuit  judge  of  the  circuit,  or  by 
the  district  judge  of  the  district  sitting  alone,  or 
by  any  two  of  the  said  judges  sitting  together. 
(Ilev.  Stats.,  sec.  609.) 

The  district  jadse  alone  may  hold  the  circuit  court  (Ex 
parte  Kaine,  10  K  Y.  Leg.  Obs.  257);  and  although  the 
allotted  circuit  justice  be  dead,  and  other  allotment  not 
yet  made  (Pollaid  v.  D wight,  4  Cranch,  421),  and  his 
authority  is  coextensive  with  that  of  any  other  judge  of 
ths  same  court  (Robinson  v.  Satterlee,  3  Sawy.  134;  In 
re  Circuit  Court,  1  Dill.  1);  yet  he  will  not  set  aside  a 
preliminary  injunction  granted  by  the  circuit  justice,  ex- 
cept  in  particular  cases.  (Hussey  v.  Whitely,  2  Fish. 
Pat.  Cas.  120.)  When  a  district  judge  in  one  ^district  is 
Bent  to  hold  court  in  another  district  he  is  pro  hoc  vice 
district  jud^ie  of  Bi;ich  district  (£x  parte  Nicolas,  8 
Blatchf.  102.) 
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§  69«     Jndgfes  may  be  directed   to  sit 

toipetlier.— That  the  circuit  judge  of  the  eighth 
judicial  circuit  may,  by  order,  direct  the  judges  of 
the  said  northern  and  southern  districts  of  Iowa 
to  sit  together  in  holding  the  circuit  court  in  either 
of  said  districts;  and  when  so  sitting  the  judge 
oldest  in  commission  shall  preside,  and  in  case  of 
disagreement  between  them  his  opinion  shall  pre- 
vail for  the  time  being;  provided,  however,  that  a 
certificate  of  division  may  be  signed  by  them  with 
like  effect  as  in  cases  provided  by  law  for  certifi- 
cates of  division  between  a  drouit  and  district 
judge.     (22  U.  S.  Stats.  172.) 

§70   (610).    Justices  ot  Supreme  Co«rt 
to  attend  once  in  every  tivo  years* — It 

shall  be  the  duty  of  the  chief  justice,  and  of  each 
justice  of  the  Supreme  Court,  to  attend  at  least  one 
term  of  the  circuit  court  in  each  district  of  the 
circuit  to  which  he  is  allotted  during  every  period 
of  two  years.     (Rev.  Stats,  sec.  610.) 

Note. — Althon^h  this  section  does  not  require  the 
justice  to  go  to  his  circuit  more  than  once  in  two  yearsy 
yet  the  number  of  districts  in  the  circuit  may  render  it 
necessary  for  him  to  go  to  the  circuit  every  year  in  per- 
forming his  duties.    (Cunningham  v.  Neagle,  135  U.  S.  1.) 

§  71  (611).      •fudg^es   of   circuit    courts 

may  sit  apart* — Cases  may  be  heard  and  tried 
by  each  of  the  judges  holding  a  circuit  court  sit- 
ting apart  by  direction  of  the  presiding  justice  or 
judge,  who  shall  designate  the  business  to  be  done 
by  each.     (Rev.  Stats,  sec.  611.) 
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§  72  (612).    Circuit  courts  field  at  same 

time  in  different  districts.— Circuit  courts 
may  be  held  at  the  same  time  in  the  different  dis- 
trict of  the  same  circuit.     (Rev.  Stats,  sec.  612.) 

g  73  (613).  Criminal  terms  in  the 
sontliern  district  of  New  York*  tkOTr 
held. — The  terms  of  the  circuit  court  for  the 
southern  district  of  New  York,  appointed  exclu- 
sively for  the  trial  and  disposal  of  criminal  busi- 
ness, may  be  held  by  the  circuit  judge  of  the  sec- 
ond judicial  circuit  and  the  district  judges  for  the 
southern  and  eastern  districts  of  New  York,  or 
any  one  of  said  three  judges;  and  at  every  such 
term  held  by  said  judge  of  said  eastern  district  he 
shall  receive  the  sum  of  three  hundred  dollars,  the 
same  to  bo  paid  in  the  manner  now  prescribed  by 
law  for  the  payment  of  the  expenses  of  another 
district  judge  while  holding  court  in  said  district. 
(Rev.  Stats,  sec.  613.) 

Note. — A  circuit  court  may  be  held  under  this  section 
by  three  judges  for  the  trial  and  disposal  of  criminal 
cases.     (Ke  Claasen,  140  U.  S.  200.) 

§  74  (614).  Wlien  district  Judges  may 
sit  in  cases  of  appeal  or  error  to  tlieir 
oifv-n  decisions* — ^A  district  judge  sitting  in  a 
circuit  court  shall  not  give  a  vote  in  any  case  of 
appeal  or  error  from  his  own  decision,  but  may  as- 
sign the  reasons  for  such  decision;  provided,  that 
such  a  cause  may,  by  consent  of  parties,  be  heard 
and  disposed  of  by  him  when  holding  a  circuit 
court  sitting  alone.  "When  he  holds  a  circuit  court 
with  either  of  the  other  judges,  the  judgment  or 
decree  in  such  cases  shall  be  rendered  in  conformity 
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with  the  opinion  of  the  presiding  justice  or  judge. 
(Rev.  Stats,  sec.  614.) 

Note. — Although  the  district  jndge  may  assign  his 
reasons  for  his  decision  appealed  from,  he  is  prohibited 
from  voting  or  taking  part  in  the  judgment  of  the  circuit 
court.  (U.  S.  V.  Emholt,  4  Morr.  Trans.  452.)  He  is 
absent  in  contemplation  of  law  if  he  does  not  act  in  the 
cause,  though  he  be  present  on  the  bench.  (Bingham  v. 
Cabbot,  3  WalL  19.)  A  decree  rendered  by  a  district 
judge  in  a  circuit  court,  in  a  case  when  he  has  no  vote,  is 
the  decree  of  the  court,  good  until  vacated,  and  from  BU'^h 
decree  an  appeal  may  be  taken.  (Baker  v.  Power,  124  U. 
S.  167.) 

§  75  (CI 5).  l¥heii  suits  transrerred 
from  one  circuit  to  anotlier. — When  it  ap- 
pears in  any  civil  suit  in  any  circuit  court  that  all 
of  the  judges  thereof  who  are  competent  by  law  to 
try  said  case  are  in  any  way  interested  therein,  or 
have  been  of  counsel  for  either  party,  or  are  so  re- 
lated or  connected  with  either  party  as  to  render 
it,  in  the  opinion  of  the  court,  improper  for  them 
to  sit  in  such  trial,  it  shall  be  the  duty  of  the 
court,  on  the  application  of  either  party,  to  cause 
the  fact  to  be  entered  on  the  records,  and  to  make 
an  order  that  an  authenticated  copy  thereof,  with, 
all  the  proceedings  in  the  case,  shall  be  forthwith 
certified  to  the  most  convenient  circuit  court  in  the 
next  adjoining  State  or  in  the  next  adjoining  cir- 
cuit; and  said  court  shall,  upon  the  filing  of  such 
record  and  order  with  its  clerk,  take  cognizance  of 
and  proceed  to  hear  and  determine  the  case,  in  the 
same  manner  as  if  it  had  been  rightfully  and 
originally  commenced  therein;  and  the  proper  proc- 
ess for  the  due  execution  cf  the  judgment  or  de- 
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cree  rendered  in  the  cause  shall  run  into  and  may 
be  executed  in  the  district  where  such  judgment 
or  decree  was  rendered,  and  also  into  the  district 
from  which  the  cause  was  removed.  (Rev.  Stats. 
sec.  615.) 

Note.  -  This  section  is  express  and  mandatory  (Super- 
visors V.  Rogers,  7  Wall.  179),  ai^d  the  statute  should  be 
construed  so  as  to  give  the  judge  no  more  discretion  than 
is  necessary.  (Richardson  v.  Boston,  1  Curt.  250.)  The 
cause  is  to  he  transferred  to  the  circuit  court  which  is 
most  convenient  to  parties  and  witnesses  (Richardson  v. 
Boston,  1  Curt.  250);  and  when  the  parties  do  not  agree 
the  cause  will  be  removed  of  course  to  the  nearest  circuit 
court  (Richardson  v.  Boston,  1  Curt.  250);  and  it  is  the 
cause  which  is  removed,  and  not  the  court.  (Sawyer  v. 
Oakman,  11  Blatchf.  66.)  The  circuit  court  in  which  the 
judgment  is  rendered  may  issue  mandamus  to  persons  out 
of  the  State  to  compel  its  enforcemeut.  (Ex  parte  Hol- 
man,  28  Iowa,  88. )  Any  component  part  of  the  proceed- 
ings, as  a  forthcoming  bond,  is  transferred  with  the  case. 
(Stuart  V.  Laird,  1  Cranch,  299.) 

§  76  (616).  Causes  certified  back.— The 
circuit  justice,  or  the  circuit  judge  of  any  circuit, 
may  order  any  civil  cause,  which  is  certified  into 
a'ly  court  of  the  circuit  under  the  ] provisions  of 
the  preceding  section,  to  be  certified  back  to  the 
court  whence  it  came;  and  then  the  latter  shall 
proceed  therein  as  if  the  cause  had  not  been  cer- 
tified from  it;  provided,  that  if,  for  any  reason,  it 
shall  be  improper  for  the  judges  of  such  court  to 
try  the  cause  so  certified  back,  it  shall  be  tried  by 
some  other  judge  holding  such  court,  pursuant  to 
the  provisions  of  the  next  section.  (See  Super- 
visors V,  Rogers,  7  Wall.  179;  Rev.  Stats,  sec. 
616.) 
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§  77  (617).    .Tiistices  may  hold  courts  of 

other  circuits  on  request-— Whenever  a 
circuit  justice  deems  it  advisable,  on  account  of 
his  disability  or  absence,  or  of  his  having  been  of 
counsel,  or  being  interested  in  any  case  pending  in 
the  circuit  court  for  any  district  in  his  circuit,  or 
of  the  accumulation  of  business  therein,  or  for  any 
other  cause,  that  said  court  shall  be  held  by  the 
justice  of  any  other  circuit,  he  may,  in  writing,  re- 
quest the  justice  of  any  oiher  circuit  to  hold  the 
same,  during  a  time  to  be  named  in  the  request; 
and  such  request  shall  be  entered  upon  the  journal 
of  the  circuit  court  so  to  be  holden.  Thei-eupon 
it  shall  be  lawful  for  the  justice  so  requested  to 
hold  such  court,  and  to  exercise  within  and  for 
said  district,  during  the  time  named  in  said  request, 
all  the  powers  of  the  justice  of  such  circuit.  (Rev. 
Stats,  sec.  617) 

Note. — This  section  does  not  repeal  the  act  of  February 
28,  1839,  sec.  38  (5  Stats.  322),  ante,  sec  615,  providing 
for  the  transfer  of  suits  to  the  circuit  courts.  (Super- 
visors V.  Rogers,  7  Wall  179.) 

§  78  (618).— irhen  no  Justice  is  aUotted 
to  a  circuit. — Whenever,  by  reason  of  death  or 
resignation,  no  justice  is  allotted  to  a  circuit,  the 
chief  justice  of  the  Supreme  Court  may  make  a 
request  as  provided  in  the  preceding  section,  which 
shall  have  effect  in  like  manner  until  a  justice  is 
allotted  to  such  circuit.     (Rev.  Stats,  sec.  618.) 

§  79  (916.)  Clerics.— All  the  circuit  courts  of 
the  United  states  shall  have  the  appointment  of 
their  own  clerks,  tLe  circuit  and  district  judges 
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concurring;  and  in  case  of  a  disagreement  between 
thd  judges,  the  appointment  shall  be  made  by  the 
associate  justice  of  the  Supreme  Court  allotted  to 
such  circuity  except  in  cases  otherwise  specially 
provided  for  by  law.  (Rev.  Stats,  sec.  619;  20  XJ. 
S.  Stats.  204.) 

Alabama. — ^That  there  shall  be  appointed  for 
each  of  such  circuit  coui-ts  for  said  middle  and 
northern  districts  [of  Alabama,]  by  the  circuit 
judge  of  the  circuit,  a  clerk,  who  shall  take  the 
oath  and  give  the  bond  required  by  law  of  clerks 
of  circuit  courts,  and  who  shall  discharge  all  the 
duties  and  be  entitled  to  all  the  fees  and  emolu- 
ments prescribed  by  law  for  clerks  of  circuit  courts. 
(18  U.  8.  Stats.  195.) 

Caxifornia. — ^The  circuit  judge  of  the  southern 
district  to  appoint  a  clerk,  to  reside  and  keep  his 
office  at  Los  Angeles,  who  shall  receive  fees  and 
compensation  as  now  fixed  by  law.  (24  TJ.  S. 
Stats.  30».) 

Idaho. — ^A  clerk  shall  be  appointed  whose 
office  shall  be  kept  at  the  capital  of  the  State.  (26 
U.  S.  Stats.  217.) 

Illinois. — ^The  clerk  of  the  northern  district 
shall  be  clerk  of  both  divisions  of  said  district. 
(24  TJ.  S.  Stats.  442.) 

lo^A. — ^The  clerk  of  the  district  court  shall  be 
the  clerk  of  the  circuit  court  at  all  the  places 
where  the  same  is  held  in  said  district  except  at 
Dea  Moines.     (21  U.  S.  Stats.  155.) 

Kentucky. — ^In  the  district  of  Kentucky,  a 
clerk  of  the  circuit  court  shall  be  appointed  at  each 
place  of  holding  the  court,  in  the  &ame  manner 
and  subject  to  the  same  duties  and  responsibilities 


§  80  CIBCUIT  COUBTS— OBGAKIZATIOir,  2S0 

which  are  or  may  be  provided  for  clerks  in  isda- 
pendent  districts.     (Rev.  Stats,  sec.  620.) 

North  Carolina. — ^In  the  western  district  of 
Noi-th  Carolina  the  circuit  and  Strict  judges  shall 
appoint  three  clerks,  each  of  whom  shall  be  clerks 
both  of  the  circuit  and  district  courts  for  said 
western  district  of  North  Carolina.  One  shall  re- 
side and  keep  his  office  at  Statesville,  one  shall  re- 
side and  keep  his  office  at  Asheville,  and  the  thiid 
shall  reside  and  keep  his  office  at  Greensborough. 
(Rev.  Stats,  sec.  621.) 

Western  district  of  Yirginia. — In  the  west- 
em  district  of  Virginia  the  circuit  and  district 
judges  shall  appoint  lour  clerks,  each  of  whom 
shall  be  clerks  both  of  the  circuit  and  district 
courts  of  said  district.  One  of  these  clerks  shall 
reside  and  keep  his  office  at  Lynchburgh,  another 
shall  reside  and  keep  his  office  at  Abingdon,  an- 
other shall  reside  and  keep  his  office  at  Danville, 
and  the  fourth  shall  reside  and  keep  his  office  at 
Harrisonburgh,  in  said  district,  (Rev.  Stats, 
sec.  622.) 

Western  district  of  Wisconsik. — ^In  the  west- 
em  district  of  Wisconsin  the  circuit  and  district 
judges  shall  appoint  two  clerks,  each  of  whom 
shall  be  clerks  both  of  the  circuit  and  district 
courts  for  said  district.  One  shall  reside  and  keep 
his  office  at  Madison,  and  the  other  shall  reside 
and  keep  his  office  at  La  Crosse.  (Rev.  Stats, 
sec.  623.) 

§  80  (624).  I>epiity  clerks*— One  or  more 
deputies  of  any  clerk  of  a  circuit  court  may  be  ap- 
pointed by  such  court,  on  the  application  of  tka 
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clerk,  and  may  be  removed  at  the  pleasure  of 
judges  authorized  to  make  the  appointment.  In 
case  of  the  death  of  the  clerk,  his  deputy  or 
deputies  shall,  unless  removed,  continue  in  office, 
and  perform  the  duties  of  the  clerk  in  his  name 
until  a  clerk  is  appointed  and  qualified;  and  for 
the  defaults  and  misfeasances  in  office  of  any  such 
deputy,  whether  in  the  life-time  of  the  clerk  or 
after  his  death,  the  clerk,  and  his  estate,  and  the 
sureties  in  his  official  bond,  shall  be  liable;  and  his 
executor  or  administrator  shall  have  such  remedy 
for  any  such  defaults  or  misfeasances  committed  after 
his  death  as  the  clerk  would  be  entitled  to  if  the 
same  had  occurred  in  his  life-time.  (Eev.  Stats. 
sec.  624.) 

Deputy  clerk  of  circuit  court  in  Indiana. — 
In  the  district  of  Indiana  a  deputy  clerk  of  the 
circuit  court  must  be  appointed  for  said  court  held 
at  New  Albany,  and  a  deputy  clerk  for  said  court 
held  at  Evansville,  who  shall  reside  and  keep,  their 
offices  at  said  places  respectively.  Each  deputy 
shall  keep  in  his  office  full  records  of  all  actions 
and  proceedings  in  the  circuit  court  held  at  tbe 
same  place,  and  shall  have  the  same  power  to  issue 
all  process  from  the  said  court  that  is  or  may  be 
given  to  the  clerks  of  other  circuit  courts  in  like 
cases.  (See  sees.  669,  660  and  supplemental  sec- 
tions; Rev.  Stats,  sec.  626.) 

North  Dakota. — ^The  clerk  of  the  circuit  court 
shall  reside  and  have  his  principal  office  at  Sioux 
Falls,  and  may  appoint  a  deputy  to  reside  and  have 
an  office  at  Pierre  and  Dead  wood.  (26  U.  S.  Stats. 
16.)  The  clerk  of  the  circuit  court  shall  appoint 
a  deputy  clerk  at  the  place  where  the  court  is  re- 
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quired  to  be  held  in  the  division  of  the  district  in 
which  such  clerk  shall  not  himself  reside,  the  ap- 
pointment to  be  subject  to  judicial  approvaL  (26 
U.  S.  Stats.  68.) 

South  Carolina. — ^The  office  of  the  clerk  of 
said  court  shall  be  kept  in  the  cities  of  Charleston 
and  of  Greenville,  and  the  clerk  shall  reside  in  one 
of  the  said  cities  and  shall  have  a  deputy  in  the 
other.     (26  U.  S.  Stats.  71.) 

South  Dakota. — ^The  clerk  of  the  circuit  court 
shall  reside  at  Sioux  Falls,  and  he  may  appoint  a 
deputy  to  reside  and  have  an  office  at  Pierre  and 
Deadwood.     (26  U.  S.  Stats.  15.) 

§    81   (626).     Compensation    of  deputy 

clerks* — ^The  compensations  of  deputies  of  clerks 
of  the  circuit  courts  shall  be  paid  by  the  clerks, 
respectively,  and  allowed  in  the  same  manner  that 
other  expenses  of  the  clerks'  offices  are  paid  and 
allowed     (Rev.  Stats,  sea  626.) 

§  82  (627).  Commissioners. — ^Each  circuit 
court  may  appoint,  in  different  parts  of  the  dis- 
trict for  which  it  is  held,  so  many  discreet  persons 
as  it  may  deem  necessary,  who  shall  be  called 
'<  commissioners  of  the  circuit  courts,"  and  shall 
exercise  the  powers  which  are  or  may  be  expressly 
conferred  by  law  upon  commissioners  of  circuit 
courts.  (Eev.  Stats,  sec.  627;  see  sees.  2025, 
2026.) 

A  commiBsioner  is  in  no  sense  a  magistrate  inferior  to 
the  coart.  The  court  cannot  issue  a  certiorari  to  revietv' 
proceedings  before  him.  (Ex  parte  Van  Orden,  3  Blatchf. 
166.)    Although  a  court  of  record  can  act  oidy  through 
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its  orders  made  of  record,  yet  when  it  in  by  law  author- 
ized to  appoint  an  agent,  it  is  not  necessary  that  all  the 
acts  of  the  agent  shordl  appear  of  record.  (Bullitt  County 
V.  Washer,  130  U.  S.  142.)  As  to  the  powers  of  court 
commissioners  under  the  provision?  of  chap.  7  of  the 
title  Crimes,  see  United  States  v.  Jones,  134  U.  S.  483; 
see  Rev.  Stats,  sees.  1982-1985. 

§  83  (628).  marshals  not  to  he  commis- 
sioners.— No  marshal,  or  deputy  marshal,  of  any 
of  the  courts  of  the  TJnited  States  shall  hold  or 
exercise  the  duties  of  commissioner  ol  any  of  the 
said  courts.     (Rev.  Stats,  sec.  628. 

Fid.  Pboc.— 2S. 
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CHAPTER  VII. 

CIRCTJIT  COURTS-JUBISDICTION. 

S    84.  Jnrifldiction.  original  and  concurrent 

i    85.  Citizens  claiming  lauds  under  different   State  grants— Foreign 

dtizsns,  etc. 

§    86.  Exclusive  cognizance  of  crimes. 

§    87.  Suits,  in  wliat  district  brought. 

§    83.  Suits  by  assi^ecs. 

§    89.  Clbizsnship  of  national  banking  associations. 

§    90.  Not  to  ac3opt  certain  cases. 

§    91.  No  appellate  jurisdiction. 

§    92.  Coao-urrsnt  with  cjurt  of  claims. 

§    93.  Jurisdiction  of  cases  translrrred  from  district  courts  on  aocount 

of  disability,  etc. 

§    91.  Courts  always  open  for  certain  purposes, 

§    93.  In  bankruptcy. 

§    81*       Circuit      court —  Jurisdiction, 
original  and  concurrent.— The  circuit  courts 
of  the  United  States  shall  have  original  cognizance, 
concuirent  with  the  courts  of  the  several  States, 
of  all  suits  of  a  civil  nature,  at  common  law  or  in 
equity,  where  the  matter  in  dispute  exceeds,  ex- 
clusive of  interest  and  costs,  the  sum  or  value  of 
two  thousand  dollars,  and  arising  under  the  Con- 
stitution or  laws  of  the  United  States,  or  treaties 
made,  or  which  shall  be  made,  under  their  authority, 
or   in   which   controversy   the  United  States  are 
plaintiffs  or  petitioners,  or  in  which  there  shall  be 
a  controversy  between  citizens  of  different  States, 
in  which  the  matter  in  dispute  exceeds,  exclusive 
of  interest  and  costs,  the  sum  or  value  aforesaid. 
(Act  of  March,  1875,  Rev.  Stats,  sec.  629;  clause 
1,  as   amended   March    3,    1887,    and     corrected 
August  13,  1888,  2j  U.  S.  Stats.  433.) 
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Power  01  the  judiciary. — Judicial  power  means  tho 
power  wit  I  which  cour&d  ai  e  clothed,  the  power  to  render 
a  judgment  or  decree.  (U.  S.  v.  Arredondo,  6  Peters,. 
691;  Khodi  Island  v.  Massachusetts,  12  Peters,.  657  )  The 
judicial  po^er  is  unavoidably,  in  some  cases,  exclusive  of 
all  Stjkte  auchority,  and  in  others  may  be  made  so  by 
legislation.  (Martin  v.  Hunter,  1  Wheat.  304;  The  Moses  - 
Taylor,  4  Wall.  411.  Tae  jurisdiction  of  the  Federal 
courts  d'  pends  exclusively  on  the  Constitution  and  statutes 
passed  iu  pursuance  thereof.  (Mossman  v.  Higginson,  4- 
DalL  12;  Hodgson  v.  Bowerbank,  5  Cranch,  303;  Bank  v, 
Devatux,  5  Cranch,  61;  Amer.  Ins.  Co.  v.  Carter,  1  Peters, 
5ll;  Livingston  v.  Jeiferson,  1  Brock.  203;  U.  S.  v.  Dren- 
uen,  Hemp.  320;  U.  IS.  v.  Alberty,  Hemp.  444.)  The 
Constitution  defines  the  limits,  and  Congress  prescribes 
liow  much  of  it  is  to  be  exercised.  (Turner  v.  Bank,  4 
DalL  20;  Mclntyre  v.  Wood,  7  (.ranch,  504;  Kendall  v. 
U.  S.,  12  Peters,  616;  Cary  v.  Curtis,  3  How.  245;  Clarke 
V.  Jmesville,  4  Am.  Law  Reg.  693.)  In  the  first thrte 
classes  of  cases  named  in  this  section — first,  cases  arising 
under  the  Constitution  and  laws  of  the  United  tStates,  or 
treaties  made  under  its  authority;  second,  all  cases  affect- 
in  ^  ambassadors,  foreign  ministers,  and  consuls;  and  third, 
all  cases  of  admiralty  and  marine  jurisdiction; — the  juris- 
diction U  exclusive  (State  v.  McBiide,  Rice,  400);  and  in 
the  lattt  r  class  as  to  controversies.  Congress  may  qualify 
the  jurisdiction  as  either  original  or  appellate.  (Martin 
v.  Hunter,  1  Wheat.  304;  The  Moses  Taylor,  4  Wall. 
411.)  Tne  Federal  lourts  are  of  limited  jurisdiction,  but 
inferior  in  the  sense  of  the  Constitution  only  in  that  judg- 
ments may  be  reviewed  on  appeal.  (Turner  v.  Bank,  4 
D.dl.  9;  U.  S.  V.  Ta-wan-ga-ca,  Hemp.  304;  U.  S.  v. 
Hudson,  7  Cranch,  32;  Matt,  of  Meador,  1  Abb.  U.  S. 
321;  Griswold  V.  Sedgwick,  1  Wend.  126;  Byerov.  Fowler, 
12  Ark.  218;  Erwin  v.  Lowry,  7  How.  172;  Nugent  v. 
State,  13  A  a.  52.  They  can  exercise  only  the  jurisdic- 
tion conferred  o:i  them  by  Congress  (Ex  parte  Cabrera,  1 
Wash.  C  C.  235;  Magill  v.  Parsons,  4  Bonn.  317),  or  by 
treaty.  (The  British  Prisonc,  1  Wood.  &  M.  66;  U.  IS. 
v.  JNew  Bedford  Bridge,  1  Wood.  &  M.  437;  Smith  v. 
Jacktton,  1  Puine,  453.) 
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Circuit  court. — ^The  jarisdiction  of  the  circuit  court 
depeudd  excluttively  on  the  Constitution  and  laws  of  the 
United  States  {Gary  v.  Curtis,  3  How.  236;  Sheldon  v. 
Sill,  8  How.  44;  Scott  v.  Sanford,  19  How.  393;  Hubbard  v. 
Northern  R.  R.  Co.,  3  Biatchf.  S4;  Bennett  v.  Bennett, 
Deady,  300;  Karahow  v.  Adams,  1   Dill.  344;  Wisconsin 
V.  Duluth,   2  Dill.  406;  Harrison   v.  Hadley,  2  DilL  22a; 
Smith  V.  Allyn,  1  Paine,  486;  Livingston  v.  Van  Ingen,  1 
I'aine,  45;  U.  8.  v.  Terrel,  Hemp.  411;  U.  S.  v.  Aiberty, 
Hemp.   444;  White  v.  Fenner,   1    Mason,  520;  Ex  parte 
Cabrera,   1  Wash.  C.  C.  232;  Livingston  v.   Jefferson,  1 
Brock.  203);  and  it  cannot  be  affected  by  State  legislation. 
(Persons  v.  Lyman,  5  Biatchf.  170;  Livingston  v.  Jefferson, 
1  Brock.  203.)    The  j  aisdiction  of  the  circuit  court  is 
limited,  and  where  it  does  not  obtain,  it  is  an  inflexible 
rule  that  it  cannot  be  exercised,  even  if  both  parties  de- 
sire to  have  it  exerted.     (Railroad  Co.  v.  Swan,  111  U.  3. 
379;   Vannersou  v.  Leverett,  Cir.  Ct.  Ga.,  31  Fed.  Rep. 
376. )    The  presumption  is  that  a  cause  is  without  its  juris- 
diction unless  the  contrary  affirmatively  appears.     (Grace 
V.  Am.  Cent.  lus.  Co.,  109  U.  S.  278;  Pe^er  v.  Fordyoe, 
119  U.  S.  469;  Turner  v.  Bank,  4  Dall.  8;  Livingston  v. 
Van  Ingen,  1  Paine,  45. )     It  is  not  irrespective  of  citizen- 
ship unless  the  subject:matter  arises  under  the  Constitu- 
tion, laws,  or  treaties  of  the  United  States.     (Dowell  ▼. 
GriswolJ,  5  Sawy.  39.)    A  proceeding  by  way  of  attach- 
ment to  enforce  a  judgment  is  a  suit,  and  jurisdiction  at- 
taches if  the  creditor  and  garnishee  are  not  citizens  of  the 
same  State  (Tunstall  v.  WorUiington,  Hemp.  6J2);  but 
attachment  cannot  be  sued  out  in  an  action  where  court 
has  not  jurisdiction  of  persons.     (Exp.  Ry.  Co.,  103  U.  S. 
795.)    The  circuit  court  may  by  hjibeaa  corpus  hria^  up 
the  body  of  a  person  imprisoned  by  a  judgment  of  a  court- 
jinartiaL     (Barrett  v.  Hopkins,  2  McCrary,  129.)    An  a]>- 
plication  for  mandamus  cannot  be  made  to  the  circuit 
court  as  an  exercise  of  original  jurisdiction,  although  the 
parties  are  citizens  of    different  States.     (Mclntyre  v. 
Woods,  7  Cranch,  604;  McClung  v.  Silliman,  6  Wheat 
693;  Bath  Co.  v.  Amv,  13  Wall.  244;  Graham  v.  Norton, 
15  Wall.  427;  Wheeling  v.  Mayor,  1  Hughes,  90;  U.  S.  v. 
Small  wood,   1  Chic.  L.  N.  321.)    In  a  suit  to  cancel  a 
purely  personal  contract  (notIi«.n),  circait  con.  t  cannot  ac- 
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quire  jurisdiction  of  a  defendant  unless  he  appear  or  there 
bj  pergonal  service  of  process  on  him  in  the  district;  and 
if  an  infant,  decree  is  void  on  its  face.  (Ins.  Co.  v.  Bangs, 
133  U.  S.  435.)  The  circuit  court  has  jurisdiction  of  an 
action  in  the  name  of  a  nominal  plaintiff  for  the  use  of  an 
alien  (Brown  v.  Strode,  6  Cranch,  303);  or  the  payee  of  a 
note  for  t!ie  use  of  a  holder  (Irvine  v.  Lowry,  14  Peters 
Adm.  293);  or  on  a  bond  in  the  name  of  the  marshal  to 
the  use  of  a  citizen  of  another  State  (HuflF  v.  Hutchinson, 
14  How.  586);  or  on  an  official  bond  taken  in  the  name  of 
the  governor  to  the  use  of  a  citizen  injured  by  the 
officer's  violation  of  duty.  McNutt  v.  Bland,  2  How.  1.) 
The  circuit  court  cannot  reverse  or  set  aside  a  decree  of 
a  State  court  which  had  complete  jurisdiction  over  the 
parties  and  subject-matter.  (Nougu6  v.  Clapp,  101  U.  S. 
551.)  It  may  take  jurisdiction  of  causes  affecting  the 
property  of  a  State  in  the  hands  of  its  agents,  if  within 
it3  jurisdiction,  without  requiring  the  State  to  be  a  party 
(Swasey  v.  N.  C.  Railroad  Co.,  1  Hughes,  17);  but  has  no 
jariidiction  to  enjoin  the  enforcement  of  a  State  judgment 
against  a  bankrupt.  (In  re  Lodi  S.  &  L.  Co.,  5  iSawy. 
2S8.)  A  declaration  of  insolvency  will  not  prevent  the 
judgment  creditor  of  an  administrator  from  filing  a  bill  to 
obtain  payment  out  of  the  assets  which  remain.  (Union 
Bonk  V.  Tolly,  18  How.  503.)  So  a  distributee  may  file 
a  bill  to  obtain  his  share  of  the  estate  (Payne  v.  Hook,  7 
Wall.  425;  Chapman  v.  Borer,  1  Fed.  Rep.  274);  and  a 
creditor  may  maintain  an  action  to  have  the  amount  of 
thj  'i'ebt  judicially  ascertained  (Kittredge  v.  Race,  92 
U.  S.  116);  but  ho  cannot  institute  an  action  against  an 
administrator  for  a  devastavit  until  compliance  with  State 
laws  as  to  suc'i  action.  (McGill  v.  Armour,  11  How.  142.) 
A  Fe.leral  court  cannot  assume  j  urisdiction  when  the  in- 
solvent company  is  in  the  hands  of  a  receiver  of  a  State 
court.  (Hamilton  v.  Choteau,  2  McCrary,  500. )  A  plain- 
ti  J  may  on  motion  obtain  judgment  against  the  marshal 
f  »r  money  collected  and  not  pa^d  over  (Gwin  v.  Breedlove, 
2  How.  2d);  or  he  may  tile  a  bill  to  enjoin  the  marshal 
from  the  sale  of  his  property.  (Gibbs  v.  Usher,  1  Holmes, 
^C).  A  bill  seeking  an  injunction  to  restrain  proceedings 
at  law  may  bo  entertained  without  regard  to  citizenship 
of  the  parties  (St.  Luke's  Hospital  v.  Barclay,  3  Blatchf. 
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259);  or  the  court  may  dispense  with  unnecesaary  parties. 
(Simms  V.Guthrie,  9  Cranch,  19.)  Courts  of  equity  iu 
the  absence  of  remedy  provided  by  statute  may  enforce  a 
public  trust  by  railroads,  and  give  redress  by  injunction. 
(McCoy  v.  C.  I.  St.  L.  &  C.  R.  Co.,  131Vl.Kep.  3.)  The 
purchaser  at  a  judicial  sale  may  demand  a  good  title,  and 
equiry  will  relieve  him  from  his  bid  if  such  cannot  be 
given.  (Dunscombe  v.  Uolst,  13  Fed.  Rep.  11.)  Third 
j)arties  may  apply  to  the  circuit  court  for  relief  irrespect- 
ive of  citizenship.  (Con well  v.  White  W.  V.  C.  Co. ,  4  Biss. 
195;  Barth  v,  Makeever,  4  Biss.  206. )  So  if  the  marsh^ 
seize  the  property  of  a  third  party  (Gibbs  v.  Usher,  1 
Holmes,  348);  or  a  party  whose  notes  are  souijhfc  to  be 
reached  by  attachment  (Jones  v.  Andrews,  10  Wall.  327); 
but  a  party  who  claims  the  right  to  be  paid  out  of  the 
proceeds  of  the  notes  cannot  file  a  bill  against  a  citizen  of 
the  same  state.  (Christmas  v.  Russel,  14  Wall.  69.)  A 
'  bill  may  be  filed  to  vacate  a  decree  for  fraud,  even  though 
the  parties  are  citizens  of  the  same  State.  (Osborn  v. 
Michigan  Air  L.  R.  Co.,  11  Chic.  L.  N.  367;  O'Brien  Co. 
V.  Brown,  1  Dill.  588;  Dann  v.  Clarke,  8  Peters,  1.)  So 
of  a  bill  to  restrain  or  regulate  an  injunction  (Freeman  v. 
Howe,  24  How.  450);  or  if  a  party  seeks  to  obtain  an  un- 
just advantage  by  perversion  or  abuse  of  orders.  (Minne- 
sota Co.  V.  St.  Paul  Co.,  2  Wall.  609.)  The  circuit  court, 
if  it  has  jurisdiction,  may  settle  the  rights  of  the  parties 
(U.  S.  V.  Meyers,  2  Brock.  516);  and  having  once  risht- 
fally  acquired  jurisdiction  may  retain  it  till  com{3ete 
relief  is  afforded  within  the  general  scope  of  subject- 
matter  of  suit.     (Ward  v.  Todd,  103  U.  S.  327.) 

Gcncurrent  Jurisdictioii. — In  a  transitory  action,  a' 
right  arising  under  or  a  liability  imposed  by  either  the 
common  law  or  a  State  statute  may  be  asserted  and  en- 
forced in  the  Federal  court  (Dennick  v.  Railroad  Co.,  103 
U.  S.  11;  see  Bridges  v.  Sheldon,  18  Blatchf.  295,  507.) 
Where  the  State  statute  gives  a  right,  the  same  may  be 
asserted  or  enforced  in  the  Federal  courts  whenever  the 
citizenship  of  the  parties  or  the  nature  of  the  subject  will 
permit.  (Holmes  v.  O.  &  C.  R.  Co.,  6  Sawy.  262.)  The 
jurisdiction  of  a  United  States  court  is  not  affected  by  a 
bubssqueut  action  bruught  in  the  State  court.     (Uai'rii  v. 
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II ess,  23  Blatchf.  253.)  So  where  two  suits  are  brought 
on  different  facts,  seeking  different  relief,  they  may  be 
brought,  res'fjectively,  in  the  State  aud  Federal  court. 
(Dwighb  V.  Ceatr.  Vt.  R.  Co.,  20  Blatchf.  200.)  The  in- 
stitution of  a  fc>uit  to  foreclose  a  contract  relating  to  real 
estate,  in  a  State  court,  will  not  deprive  the  Federal  court 
of  jurisdictioii  to  foreclose  liens  against  parts  of  the  same 
real  estate  m  here  the  two  suits  involve  a  different  contro- 
■vers<y.  (tfubbard  v.  Bellew,  3  Fed.  Kep.  447.)  Where 
the  bubject-matter  and  the  parties  are  before  the  court  in 
a  foreclosure  for  default  in  some  of  the  installments,  it 
has  j  urisdiction  even  though  suit  is  pending  in  another 
court  on  Some  former  installment,  aud  its  acts  cannot  be 
«;oUaterall/  attacked.  (Marchand  v.  FrelUon,  4  Morr. 
Trani.  431.)  The  circuit  court  has  concurrent  jurisdic- 
tion with  the  probate  court  in  actions  against  a  county. 
(Cunningham  V.  Co.  of  Ralls,  1  McCrary,  117;  Paine  v. 
Hook,  7  Wail.  426.)  In  cases  of  a  dual  controversy  be- 
tween different  parties,  where  the  union  is  in  no  sense 
due  to  the  plaintiff,  the  Federal  court,   it  seems,  hi-s  no 

1'jripdiction.  (Iowa  Homestead  Co.  v.  Des  Moines  N.  & 
I.  Co.,  3  McCrary,  93.)  Where  two  suits,  involving  to  a 
great  extent  the  subject-matter,  are  brought,  respectively, 
in  a  State  i.nd  a  Federal  court,  that  court  whose  process  is 
first  served  obtains  juFisdiction  of  all  questions  which 
legitimately  flow  out  of  the  6ubjt.-ct-matter  of  the  case. 
(Union  Mut.  L.  lus.  Co.  v.  University  of  Chicago,  lOBiss. 
191.)  Between  courts  of  concurrent  jurisdiction,  the 
court  first  acquiring  jurisdiction  will  retain  it,  and  will 
not  be  interfered  with  by  another  court.  (Davis  v.  Life 
Association  of  America,  11  Fed.  Bep.  781.)  Such 
court  may  retain  the  case  until  complete  relief  is  af- 
forded. (Ward  V.  Todd,  103  U.  S.  327.)  So  where,  un- 
der a  State  act,  i^roceedincs  for  a  dissolution  and  adminis- 
tration of  the  property  of  a  corporation  are  commenced, 
tl.ey  must  be  finally  disposed  of  in  the  State  tribunal, 
though  a  valid  and  subsisting  judgment  was  obtained  in 
the  federal  court.  (Lovi  v.  Columbia  L.  Ins.  Co.,  1  Mc- 
Crary, 34.)  State  and  Federal  courts  cannot  lawfully 
interfere  w  ith  each  other  where  each  is  acting  within  legal 
limits.  (Walker  v.  Flint,  3  McCrary,  507.)  The  circuit 
court  has  uo  authority  to  control  the  proceedings  of  a 
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State  court,  or  to  stay  the  prosecution  therein.    (Harrison 
Wire  Co.  v.  Wheeler,  11  Fed.  Rep.  203;  Coffin  v.  Haggin, 
7  Sawy.  509.)     Circuit  court  may  enjoin  a  process  in  the 
State  court  after  removal  of  the  cause  tJiereto.     (Dietzsch 
V.  Hindekoper,  103  U.  S.  494.)    The  Federal  and  State 
courts  are  separate  and  independent  tribunals.     (Little  v. 
Alexander,  1  Hughes,  177.)     An  action  commenced  in  a 
State  court  and  transferred  to  another  State  court  i^  no 
bar  to  an  action  in  the  circuit  court.     (Hyde  v.  Stone,  20 
How.  170.)     So,  a  declaration  of  insolvency  by  a  State 
court  will  not  abate  an  action  against  an  administrator 
unless  the  plaintiff  was  a  voluntary  party  in  the  proceed- 
ings in  the  State  court.     (Suydain  v.  broadnax,  14  Peters, 
67;  Grear  v.  Creighton,  23  How.  90.)    A  suit  may  be  in- 
stituted to  set  aside  an  assignment  for  benefit  of  creditors, 
although  the  trustee  has  given  bond  under  the  State  laws 
(Ad.er  v.  Ecker,  2  Fed.  Kep.  12C);  but  the  trustee  ap- 
poi  "ted  by  a  State  court  cannot  be  sued  by  a  creditor  in 
the  circuit  court.     (Peale  v.  Phipps,   14  How.  368.)     A 
mort^a^ee  who  holds  a  mortgage  of  a  deceased  debtor  may 
pr<  "Ceed  in  the  circuit  court  to  f oreclo  e  it,  though  the  es- 
tate of  the  debtor  is  in  cou  be  of  admiuistraiion.     (Erwin 
V.  Lowry,  7  How.  172.)    A  citizen  of  one  State  may  en- 
join the  collection  of  a  tax  by  a  citizen  oi  another  State, 
although  the  State  law  provides  for  proceeding*  in  the 
State  court.     (Oliver  v.  Omaha,  3  lill.  368.)     The  court 
which  lirst  acquires  possession  of  the  fund  or  subject 
of  the  action  has  exclusive  jurisdiction.     (Burt  v.  Keyes, 
1  Flip  pen,  61.)    A  Fed'Tal  court  will  neither  interfere 
with  propcA'ty  in  the  lawful  custody  of  the  State  court, 
nor  tolerate  interference  by  a  State  court  with  property 
in  its  custody  (Walker  v.  Flint,  7  Fed.  Eep.  435);  nor 
can  a  State  court  reach  funds  which  have   be;.n  m  ide 
by  an  ( fficer  of  a  Federal  court  on  execution  (A'abama 
Gold   L.   Ins.   Co.  v.   Girardy,  9  Fed.    Kep.    142);    but 
that  property  is  being  administered  on  in  a  St  *te  court 
iinobirto  the  proceedings  in  the  circuit  c<  urt.     (Gris- 
wold  V.  Cent.  Vt.  R.  Co.,  20  Blatchf.  212.)    The  rule  of 
comity  toward  State  com  ts  should  not  operate  to  deprive 
the  Federal  cout t  of  its  rightful  jurisdiction  (Andrews  v. 
Smith,  6  Fed.  Rep.  833);  but  to  take  advantage '-f  the  rule 
in  favor  of  a  State  c  urt  cf  concurrent  jurisdiciiuu,  the 
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point  must  be  seasonably  urged;  after  trial  on  the  merits 
it  u  too  late.  (Oilman  v.  Perkins,  10  Biss.  430.)  The  rule 
of  comity  applies  to  ciiminal  as  well  as  to  civil  cases;  so 
where  the  marshal  took  a  prisoner  charged  with  the  same 
offense  from  the  custody  of  the  State  officer,  the  Federal 
court  sustained  the  indictment,  and  remanded  the  prisoner 
t  •  the  State  author  ities.  (U.  S.  v.  Wells,  11  Amu  Law 
Regr.  424;  Fox  v.  Ohio,  6  How.  410;  Jett's  Case,  18  Gratt. 
942;  U.  S.  V.  V^n  Fossen,  1  Dill.  411;  see  U.  S.  v.  French, 
1  1 1  all.  1;  Ex  parte  Forbes,  1  Dill.  383.)  As  where,  un- 
der an  act  of  Congress  admitting  a  State  or  organizing  a 
territory,  and  providing  for  an  Indin  reserve  (Langford 
V.  Mcntei  h,  102  U.  S.  15.'>);  but  the  Federd  court  has  no 
jurisdiction  over  an  indictment  of  a  white  man  for  the  mur- 
der of  a  white  man  on  such  a  reserve  within  the  limits  of 
a  State.  (U.  S.  v.  McBralney,  3Morr.  Trans.  706.)  With 
respect  io  land  owned  by  the  United  States  within  the 
limits  of  a  State,  over  which  the  State  has  not  parted  with 
Ids  jurisdiction,  the  United  States  stands  in  the  relation 
<if  a  proprietor  only,  and  State  officers  have  the  same  right 
t  J  enter  thereon  and  seize  personal  property  for  ncm-pay- 
ment  ot'  taxes,  if  the  right  is  exercised  so  as  not  to  inter- 
f.»re  wi  h  the  operations  of  th>  general  government.  (State 
Tax  Laws,  14  Op.  Att.-Gen.  199.)  The  circuit  courts  have 
not  exclu>ive  jurisdiction  of  suits  in  personam  growing  out 
ot  collisions  between  vessels  navigating  the  Ohio.  (Schoon- 
maker  V.  Gil  more,  102  U.  S.  118.)  So  they  have  only  con- 
current jurisdiction  with  the  district  courts  in  suits  in 
equity  by  the  assignee  of  a  bankrupt  in  one  State  against 
the  citizen  of  another  State  (Scoville  v.  Shaw,  4  Clitf.  549; 
Gindrat  v.  Dane,  4  Cliff.  260);  and  they  have  power  to  ap- 
point a  guard.an  for  an  infant  only  when  property  of  the 
mfan*'  is  involved  in  a  legal  proceeding  before  them,  in  or- 
der to  ]>reserve  it  from  destruction  or  waste.  (Insurance 
Co,  V.  Bang «,  2  Morr.  Trans.  791 .) 

Cases  at  law  or  in  equity.— A  case  consists  in  the 
ri^ht  of  a  party,  and  arises  when  a  correct  decision  depends 
on  the  Constitution  or  laws.  (U.  S.  v.  Williams,  4  Crauch 
C.  C.  332;  Cohens  v.  Virj^inia,  6  Wheat.  379;  Osborr  v. 
Bink,  7  Wheat.  738;  Mills  v.  Brown,  16  Peters,  625; 
Lawior  v.  Walker,  14  How.  149;  Railroad  Co.  v.  Hock,  4 
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Wall.  180;  Ex  parte  Milligan,  4  Wall.  114;  Fountain  v. 
Ravenel,  17  How.  369;  Loring  v.  Marsh,  2  Cliflf.  469; 
Baker  v.  Riddle,  Bald.  304;  Pierpont  v.  Fowle,  2  Wood. 

6  M.  23;  Jones  v.  Seward,  41  Barb.  272.)  Cases  at  law 
are  saoh  as  require  legal  rights  to  be  determined.  (Rob- 
inson V.  Campbell,  3  Wheat.  212:  Parsons  v.  Bedford,  3 
Peters,  433;  Fenn  v.  Holme,  21  How.  486;  Sheirbura  v. 
De  Cordwva,  24  How.  423;  Kohl  v.  U.  S.,  91  U.  S.  367.) 
Suits  in  which  relief  is  sought  according  to  the  ])rinciple3 
and  practice  in  equity  cases  are  ''cases in  equity."  (Rob- 
inson V.  Campbell,  3  Wheat.  212;  U.  S.  v.  Rowland,  4 
Wheat.  lOS;  Lorman  v.  Clarke,  2  McLean,  568;  Gordon 
V.  Hobart,  2  Sum.  401;  Pratt  v.  Nonham,  5  Mason,  95; 
Ooppv-r  V.  Coburn,  2  Curt.  405.)  The  jurisdiction  in 
equity  as  to  the  remedies  (Meade  v.  Be^le,  Taney,  339)  is 
coextensive  with  the  jurisdiction  in  chancery  as  exercised 
in  England,  and  is  not  affected  by  State  jurisprudence  as 
to  practice  and  procedure  (Wheeling  Bridge  Case,  13  How. 
421;  Dodge  V.  Woolsey,  18  How.  331;  Barbtr  v.  Barber, 
21  How.  582;  Payne  v.  Hook,  7  Wall.  425);  and  if  a  right 
exists  which  cannot  be  enforced  by  law,  relief  may  be 
sought,  though  it  exists  under  a  State  law  or  local  usage 
(dark  v.  Smith,  13  Peters,  195;  Fitch  v.  Creighton,  24 
How.  159;  Goshorn  v.  Alexander,  2  Bond,  158),  and  al- 
though the  State  law  gives  exclusive  jurisdiction  to  a  State 
court  (Parsons  v.  Lyman,  5  Blatchf.  170;  Payne  v.  Hook, 

7  Wall.  425);  and  even  if  no  remedy  exists  in  the  State 
court  (  letcher  V.  Korey,  2  Story,  555);  the  true  test  be- 
ing whether  there  is  a  plain,  speedy,  and  adequate  remedy 
at  Jaw.  ( Boy ce  V.  Goundy,  3  Peters,  215;  Games  v.  Chew, 
2  Uow.  619;  Williams  y.  Benedict,  8  How.  107.)  'Ihe 
jurisdiction  embraces  suits  in  which  legal  rights  are  to  be 
determined  (Kohl  v.  U.  S.,  91  U.  S.  31)7);  and  if  there- 
quired  citizenship  exists,  jurisdiction  extends  to  the  en- 
forcement of  remedies  given  by  State  statute.  (Goshorn 
V.  Alexander,  2  Bond,  1.58;  U.  S.  v.  Block,  3  Biss.  208; 
Kx  p  .rte  Biddle  2  Mason,  472;  Railway  Co.  v.  Whitton, 
13  Wall.  270;  Broderick's  Will,  21  Wall  603.)  An 
ai-.tion  against  a  town,  given  by  tl  e  ^tate  statute, 
fi»r  insuSioiency  of  a  highway  or  bridj^e,  is  an  ac- 
tion at  common  law  and  within  the  jurisdiction  (»f  the 
circuit  court.     (Kei  h  v.  Rockingham,   18  Blatchf.  246.) 
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111  common-law  actions  depositions  may  be  taken  pursuant 
to  Scute  law.  (Flint  v.  Crawford  County,  6  Dill.  481.) 
AVhen  a  new  right  is  granted  by  statute,  or  a  new  remedy, 
the  jurisdiction  as  between  the  law  and  equity  side  is  de- 
termined byr  the  character  of  the  case.  (Van  Norden  v. 
M  rton,  99  U.  S.  378.)  The  fact  of  having  a  right  of 
action  at  law  will  not  deprive  of  jurisdiction  in  equity. 
(St.  LoMis  A.  &  T.  H.  K.  Co.  v.  I.  &  St.  L.  R.  Co.,  9 
B.ss.  99.)  Equity  sometimes  takes  jurisdiction  on.  account 
of  the  parties,  and  sometimes  on  account  of  the  relief  to 
b3  administered.  (Partee  \.  Thomas,  11  Fed,  Rep.  773.) 
The  jurisdiction  in  equity  is  coextensive  with  the  juris- 
diction in  chancery  in  England,  and  is  not  affected  by  the 
jurisprudence  of  the  State  in  which  the  court  sits  as  to 
praciice  and  procedure  (Robinson  v.  Campbell,  3  Wheat. 
212;  Wheeling  Bridge  Case,  13  How.  421;  Dodge  v.  Wool- 
sey,  19  How.  331;  Barber  v.  Barber,  21  How.  682;  Pa  ne 
V.  Hook,  7  Wall  425;  Lorman  v.  Clarke,  2  McLean,  568; 
Fletcher  v.  Morey,  2  Story,  655;  Gordon  v.  Hobart,  2 
Sum.  401);  but  the  rule  adoptiug  the  equity  jurisprudence 
of  England  applies  only  to  the  remedy  (Meade  v.  Beale, 
Taney,  339),  and  if  a  right  exists  within  a  State  which 
cjuinot  be  enforced  by  law,  relief  may  be  sought,  though 
it  originates. under  a  State  statute  or  a  local  Ubage.  (Clark 
V.  Smitli,  13  Peters,  195;  Fitch  v.  Crtigliton,  24  How. 
153;  L  rman  v.  Clarke,  2  McLean,  668;  Goshorn  v.  Alex- 
ander, 2  Bond,  158.)  The  jurisdiction  in  equity  must  be 
exercised  vithin  the  limits  prescribed  by  the  Constitution. 
(Baker  v.  Biddle,  Bald.  394;  Pierpont  v.  V  owle,  2  Wood. 
&  M.  23.)  Federal  coarts,  sitting  as  courts  of  equity, 
may  administer  any  right  of  an  equitable  nature  given  by 
the  statutes  of  the  State.  (Holland  v.  Challen,  110  U.  S. 
15;  Aspen  Min.  etc.  Co.  v.  Rucker,  Cir.  Ct.  Colo.,  28  FecL 
Rep.  224.)  The  circuit  courts  have  no  jurisdiction  by 
bill  in  tquity,  or  otherwise,  to  enforce  proceedings  for 
limiting  t  .e  liability  of  ship-owners,  under  the  provis- 
ion«  of  the  United  States  Revised  Statutes.  The  remedy 
is  confined  to  the  district  courts.  El  well  v.  Geibel,  Cir. 
Cb.  N.  Y.,  33  Fed.  Rep.  71.) 

Suits  arising  under  the  Constitution. —  Where 
there  is  a  Federal  question  involved,  the  circuit  cour«i  has 
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jurisdiction  without  regard  to  the  citizenship  of  the  par- 
ties. ( Wilder  y.  Union  Nat.  Bank,  12  Chic.  L.  N.  75;  see 
Wiggins*  Ferry  Co  v.  Chicago  &  A.  R.  Co.,  3  McCrary, 
6\)9;  Green  v.  Klinger,  10  Fed.  Rep.  692,  and  note.)  ThB 
United  8tates  court  is  the  iiual  arbiter  of  constitutional 
cuu6truction,  pnd  Congress  may  invest  it  with  the  power 
to  construe  any  constitutional  law  (Van  Horna  v.  Bor- 
rance,  2  Dall.  304;  Martin  v.  Hunter,  1  Wheat.  304;  Co- 
he:\s  V.  Virginia,  6  Wheat.  264;  Abelman  v.  Booth,  21 
i.ovv^.  506:  S.  C.  3  Wis.  1;  The  Mayor  v.  Cooper,  6  Wall. 
"Z-Ll);  but  for  its  power  to  extend  to  a  constitutional  ques- 
tion it  must  be  in  a  c;isu  at  law  or  in  equity.  (Cohens  v. 
Viiginia,  G  Wheat.  2G4;  see  Railroad  Co.  v.  Miss.,  102  U. 
S.  ;)U5.)  Thd  power  of  the  United  States  court  extends 
over  statutes,  whether  passed  by  a  State  legislature  or  by 
Congress,  -which  are  claimel  to  be  in  contravention  of  the 
Constitution  of  the  United  States;  hue  not  to  statutes 
claimed  to  be  void  under  a  State  constitution  (Calder  v. 
lial  ,  3  Uall.  390;  Marbury  v.  Madison,  1  Cranch,  137; 
l)arT mouth  College  v.  Woodward,  4  Wheat.  618;  Wig- 
gias'  Ferry  Co.  v.  Chicago  A.  R.  Co.,  3  McCrary,  609;  and 
tiie  objection  must  not  be  doubtful  (U.  S.  v.  Jackson,  8 
Sawy.  59;  People  v.  BrinkerhoflF,  68  N.  Y.  259),  but  the 
act  mubt  be  clearly  subversive  of  the  Constitution.  (Turner 
V.  Althaus,  6  Neb.  54;  Central  C.  R.  Co.  v.  Twenty-third 
Street  R  Co.,  54  How.  Pr.  168;  Remington  v.  Park,  60 
Vc.  178.)  A  question  on  the  assessment  of  national  bank 
shares  is  not  a  Federal  question.  (Williams  v.  Weaver, 
laO  U.  S.  547.)  The  circuit  court  has  jurisdiction  of  a 
suit  brought  to  restrain  the  construction  of  a  bridge  over 
the  11  >vigable  waters  of  the  United  States,  the  erection  of 
wiiich  is  authorized  by  an  act  of  Congress  (Miller  v.  New 
^  ork,  13  Blatchf.  479),  and  of  a  suit  arising  under  a  State 
law  violating  the  obligations  of  a  contract.  (State  Lot- 
tery Co.  V.  Fitzpatrick,  3  Woods,  222. )  A  suit  cannot  be 
said  to  be  one  arising  under  the  Constitution  or  laws  of  the 
United  States  until  it  has  in  some  way  been  made  to  ap- 
pear on  the  face  of  the  record  that  some  title,  right,  privi- 
lege or  immunity  on  which  the  recovery  depends  will  be 
defeated  by  one  construction  of  the  Constitution  or  a  law 
of  the  United  States,  or  sustained  by  an  opposite  construc- 
tion. (Starin  v.  New  York,  115  U.  S.  248;  Germauia  Ins. 
Co.  V.  Wisconsin,  119 U.  S.  473.) 
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Obligations  of  contract. — The  obligation  of  a  con- 
tract ii  that  which  requires  the  performance  of  the  legal 
duties  imposed  by  it  (Blaun  v.  State,  39  Ala.  353),  and 
consists  of  that  ri^ht  or  power  over  his  will  or  action 
which  a  party  by  his  contract  confers  on  another  (Oeden 
V  Saunders,  12  Wheat.  213;  I^apsley  v.  Brashears,  4  Litt. 
47)f  and  includes  everything  within  its  object  and  scope. 
(Sturgfsv.  Oronin^thield,  3  Wheat.  122;  Bronson  v.  Kin- 
sje,  1  How.  311;  McCracken  v.  Hnyward,  2  How.  608; 
Blair  v.  Williams,  4  Litt.  34;  Blanchard  v.  Russell,  13 
Mass.  1.)  It  does  not  inhere  and  consist  in  the  contract 
itself,  but  in  the  law  applicable  to  the  contract  (Edwards 
V.  Kearzey,  96  U.  S.  595;  Bronson  v.  Einzie,  1  Ho  ^.  311; 
Mci'racken  V.  Hay  ward,  2  How.  60S),  and  laws  i  elating 
to  the  validity^  construction,  discharge,  and  enforcement 
are  a  part  of  the  contract  (Edwards  v.  Kearzey,  96  U.  6. 
61)5;  V  on  Hoffman  v.  Quincy,  4  Wall.  535;  McCracken  v. 
Hayward,  2  How.  60S),  the  validity,  construction,  and 
remedy  being  part  of  the  obligation.  (Green  v.  Biddle.  8 
Wheat.  1 ;  People  v.  Bond,  10  Cal.  670;  Story  v.  Furuian, 
25  N.  Y.  223;  Walker  v.  Whitehead,  16  Wall.  314.)  1  he 
obliffiition  of  a  contract  commences  at  its  date  (Blair  v. 
Williams,  4  Litt.  34),  and  depends  on  the  laws  in  existence 
when  it  is  made  (Robinson  v.  Magee,  9  Cal.  84;  Johnson 
V.  Duncan,  3  Mart.  La.  631 ;  West.  Sav.  Fund  v.  Phila- 
delphia, 31  Pa.  St.  175;  Wood  v.  Wood,  14  Rich.  148; 
Smith  V.  Cleveland,  17  Wis.  656),  and  continues  until  the 
debt  is  paid  or  the  act  performed  (Baily  v.  Gentry,  1  Mo. 
164;  Forsyth  v.  Marbury,  Charlt.  R.  M.  324),  and  extends 
to  future  possessions.  (Edwards  v.  Kearzey,  96  U.  S. 
635. )  The  obligation  of  other  things  than  contracts  is  not 
within  the  protecting  c!au»e  of  the  Constitution.  (Ogden 
V.  Saunders,  12  Wheat.  213;  Robiuhon  v.  Magee,  9  Cal. 
84;  Blair  v.  Williams,  4  Litt.  34. ) 

Suits  undeT  treaties  and  17.  S.  statutes. — Where 
the  jurisdiction  is  confined  by  treaty  (Britidh  Prisoners,  1 
Wood.  &  M.  66;  U.  S.  V.  New  Bedford  Brid-e,  Wood.  & 
M.  437;  Smith  v.  Jackson,  1  Paine,  453),  the  suit  must 
involve  more  than  five  hundred  dollars.  (Georgia  v. 
Atkin?,  1  Abb.  U.  S,  22;  S.  i\  35  Ga.  315;  Baker  v. 
Portland,  5  Sawy.  666.)  CoLgress  may  grant  exclusive 
Fm>.  Pace.— 23. 
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jurisdiction  over  suits  arising  under  the  laws  of  i  he  United 
States.    (Fox  v.  Ohio,  6  How.  410;  Voorhees  v.  Frisbie,  8 
Bank.  Reg.  154.     See  N.  0.  Railroad  Co.  v.  Mississippi, 
102  U.  S.  140;  Cohens  v.  Virginia,  6  Whart.  264!;  Oaborn 
V.  Bank,  9  Wheat.   738;   Mayor  v.  Cooper,  6  Wall.  247; 
Gold  W.  &  W.   V.  Keyes,  96  U.  S.   199;  Tennessee  v. 
Davis,  100  U.  S.  257;  see  Railroad  Co.  v.  Mississippi,  102 
U.  S.  135.)    Their  jurisdiction  covers  every  legislative  act 
.of  Congress  (Abelman  v.  Booth,  21  How.  506;  Mayor  v. 
Coo}>er,  6  Wall.  247)  so  they  are  the  instruments  pro- 
vided in  administering  security  to  an  officer  in  the  dis- 
charge of  his  duties  (Hodgson  v.  Milward,  3  Grant,  412); 
a  4  seeking  protection  under  a  law  is  a  case  arising  under 
thit  law.    (Hodgson  v.   Milward,  3  Grant,  412;  Rulp  v. 
Rickets,  3  Grant,  420.)    If  the  right  of  property  in  t^e 
subject-matter  is  created  by  an  act  of  Congress,  it  is 
within  the  judicial  power  of  the  United  States.   (Bank  v. 
Roberts,  4  Conn.  323.)    A  suit  arises  out  of  a  law  cf  the 
United  States  when  the  controversy  turns  upon  the  proper 
construction  or  application  of  such  law  (Hatch  v.  Wal- 
lamet  Iron  B.  Co.  11;  The  Reporter,  630);  but  it  must  be 
shown  how  the  action  arises  under  the  law  (Dowell  v. 
Griswold,  5  Sawy.  39);  and  it  is  not  sufficient  that  the 
construction  of  the  law  is  incidentally  brought  in  ques- 
tion (Dowell  V.  Griswold,  5  Sa^y.  39);  so  the  circuit  court 
h<as  jurisdictio!!  of  a  suit  involving  the  construction  of  land 
j)atents  granted  by  the  United  States  (Hills  v.  Hompton, 
4  Sawy.  195) ;  or  of  actions  under  the  bankrupt  law  (Tifft  v. 
Iron  Clad  Manuf.  Co.,  16  Blatchf.  4S);  or  under  the  patent 
laws  (Celluloid  Mfg.  Co.  v.  Goodyear  D.  V.  Co.,  13  Blatchf. 
375);  or  of  suits  by  or  against  national  banks  (Wilson  Co. 
V.  Nat.  Bk.,  103  U.  S.  770);  or  where  a  party  claims  title 
under  the  revenue  laws,  when  he  6hows  that  his  titl^  in 
that  respect  is  disputed  (£x  parte  Smith,  94  U.  S.  455), 
as  the  right  of  a  party  must  have  its  origin  in  the  law 
(Dowell  V.  Griswold,   5  Sawy.  39);  so  it  has  jurisdiction 
on  a  supersedeas  bond  given  upon  suing  out  a  writ  of  error 
to  the  Supreme  Court,  as  this  arises  under  a  law  of  the 
United  States  (Miller  v.  New  York,  13  Blatchf.  469);  and 
of  an  action  on  a  bond  of  a  deputy  collector  (Crawford  v. 
Johnson,  Deady,  457);  but  a  suit  based  on  false  represent- 
ation arises  out  of  a  fraud,  and  not  out  of  an  act  of  Con- 
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gress.  (Seymour  v.  Phillips,  7  Biss.  460. )  An  action  for 
damages  for  injuries  by  negligence  of  officers  of  a  vessel 
lies  in  the  admiralty  courts.  (Leathers  v.  Blessing,  105 
U.  S.  626;  13  Ked.  Kep.  4S,  note.)  A  State  may  tile  a  bill 
to  restrain  a  collector  from  levying  under  the  internal 
revenue  laws  on  property  owned  by  the  State.  (Merse- 
role  V.  U.  P.  R.  R.  Co.,  6  Blatchf.  356.)  Wh^re  two 
corporations  claim  title  to  the  same  land  under  different 
acts  of  Congress,  and  the  decision  depends  upon  the  con- 
struction given  to  those  acts,  a  controversy  arises  upon 
laws  of  the  United  States.  (Kansas  Paciiic  v.  Atchison 
Railroad,  112  U.  S.  414.) 

Buits  tinder  patent  and  copyright  laws  — The 

circuit  courts  have  plenary  jurisdiction  oyer  all  suits,  in 
law  and  equity,  arising  under  the  patent  and  copyright 
laws.  (Nevins  V.  Johnson,  3  Blatch.  80;  Perry  v.  Corn- 
incr,  6  Blatchf.  134;  Goldsmith  v.  Am.  Pa.  Col.  Co.,  18 
Blatch.  82;  Gordon  v.  Anthony,  16  Off.  Gaz.  1135);  but 
see  contrcL,  Sayles  v.  Richmond  F.  &  P.  R.  R.  Co.,  3 
Hughes,  172.)  An  action  which  raises  the  question  of  in- 
fringement of  a  patent  is  an  action  arising  under  the  law, 
and  it  may  involve  the  construction  of  a  contract  as  well 
as  the  patent.  (Littlefield  v.  Perry,  21  Wall.  205;  Magic 
Ruffle  Co.  V.  Elm  City  Co.,  13  Blatchf.  151.)  But^if 
the  contract  is  not  provided  for  and  regulated  by  an 
act  of  Congress,  the  court  has  no  jurisdiction  (Wil- 
son V.  Sandford,  10  How.  99;  Kartell  v.  Pilghman, 
99  U.  S.  547;  Goodyear  v.  Pay,  1  Blatchf.  565; 
Goodyear  v.  Uni'^n  Rub.  Co.,  4  Blatchf.  6^;  Magic  Ruffle 
Co.  V.  Elm  City  Co.,  13  Blatchf.  151;  Blanchard  v. 
Sprapue,  1  Cliff.  288),  nor  will  jurisdiction  extend  to  a 
c  )ntioversy  arising  under  a  contract  concerning  a  patent 
subsequently  to  be  obtained.  (Brooks  v.  IStolley,  3 
McLean,  623;  Nesmith  v.  Calvert,  1  Wood.  &  M.  34.) 
The  subject-matter  of  contracts  relating  to  patent'',  v  here* 
neither  the  va.idity  of  the  patent  nor  its  infringement 
are  conce/ned,  does  not  give  the  United  States  C(»urt3 
jurisdiction.  (Teas  v.  Albright,  13  Fed.  Rep.  406;  John- 
son V.  Johns  n,  13  Fed.  Rep.  193;  Evans  v.  Faxon,  10 
Fed.  Re^).  312;  Beede  v.  Cheeney,  5  Fed.  Rep.  38  -,  Den- 
nistowu  V.  Draper,  5  Blatchf.  5G6;  Stevens  v.  Richardson, 
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9  Fed.  Rep.  191;  Railroad  Co.  v.  Mississippi,  10217.  S. 
135;  Ryan  v.  Young,  20  Alb.  Law  J.  79.)  Where  a  partjr's 
right  arises  under  a  contract,  he  cannot  maintain  a  bill  in 
equity  against  patentee  and  purchaser  who  purchased  in 
violation  of  the  license,  without  regard  to  the  citizen^ 
sSip  of  the  parties.  (Hill  v.  Whitcomb,  1  Holmes,  317.) 
If  an  infringement  is  proved,  the  court  will  take  coeni- 
zance  of  matters  incidental,  as  where  defendant  has  lor- 
f cited  his  rights  under  a  license.  (Brooks  v.  Stolley,  3 
McLean,  523;  Bloomer  v.  Gilpin,  4  Fish.  Pat.  Cas. 
50.)  If  the  parties  are  citizens  of  the  same  state,  the 
court  has  no  jurisdiction  over  a  bill  to  obtain  the 
cancellation  of  a  license  on  account  of  the  invaliditv 
of  a  patent.  (Merserole  v.  Union  Paper  C.  Co.,  6  Blatchf. 
356.)  The  circuit  court  has  no  jurisdiction  to  vacate  a 
patent  on  the  ground  of  false  suggestion,  or  that  the  gov- 
ernment has  no  right  to  grant  it  (Att-Gen.  v.  Rumiord 
Wks.,  9  Off.  Gaz.  1062);  nor  can  a  junior  patentee  main- 
tain an  action  against  a  prior  patentee  to  obtain  an  adjudi- 
cation that  his  patent  does  not  conflict  with  a  prior  patent. 
(Celluloid  Manuf.  Co.  v.  Goodyear  D.  V.  Co.,  13  Blatchf. 
375. )  The  j  arisdiction  conferred  in  equity  exists  independ- 
ently of  State  laws,  and  is  similar  to  the  equity  jurisdic- 
tion in  England.  (Allen  v.  Blunt,  1  Blatchf.  480.)  Suits 
in  equity  for  infringement  of  a  patent  must  be  brought  by 
the  party  in  interest  in  his  or  her  own  name.  (Lori  lard  v. 
Standard  Oil  Co.,  18  Blatchf.  201.)  It  is  only  when  the 
court  is  without  power  to  pass  upon  the  subject-matter, 
or  to  grant  the  relief  sought,  that  its  jurisdiction  may  be 
questioned.  (McMillin  v.  Barclay,  5  Fish.  Pat.  Cas*  189. ) 
A  court  of  equity  has  jurisdiction  to  enjoin  the  use  of  a 
patented  invention,  and  for  an  account  of  profits,  although 
an  action  at  law  may  be  maintained  to  recover  damages. 
(McMillin  v.  Barcky,  5  Fish.  Pat.  Cas.  189.)  Where  the 
complainant  seeks  an  account  and  discovery,  the  court 
may  award  damages  for  the  breach  of  a  contract.  (Magic 
Ruffle  Co.  V.  Elm  City  Co. » 13  Blatchf.  151.)  Although  the 
patent  has  expired,  and  an  injunction  cannot  issue,  yet  an 
account  can  be  ordered  and  other  relief  granted.  (Imlay 
V.  Railroad  Co.,  4  Blatchf.  227;  Wood  Paper  Co.  v.  Glenn's 
Falls  Co.,  8  Blatchf.  513;  McComb  v.  Beard,  10  Blatchf. 
3oO',  Blank  v.  Manuf.  Co.,  3  WalL  Jr.  19G;  Yaughan  y. 
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Cent.  P.  B.  R.  Co.,  4  Sawy.  280;  Howes  v.  Nute,  4  Fish. 
Pat  Cas.  263;  Smith  v.  Baker,  21  Leg.  Int.  126;  Jordan 
v.  Wallace,  5  Fish.  Pat.  Cas.  185.)  A  suit  for  an  account- 
ing cannot  be  maintained  unless  there  are  actual  profits 
resulting  from  the  infringement  susceptible  of  estimation. 
(Vaughan  v.  Central  Pacific  R.  K.  Co.,  4  Sawy.  280.)  A 
court  of  equity  hao  jurisdiction  over  a  suit  for  an  infringe- 
ment of  a  copyright  (Pierpont  v.  Fowie,  2  Wood  &M. 
23);  but  it  has  no  jurisdiction  in  equity  to  protect  the 
rights  of  an  author  at  common  law,  where  the  parties  are 
citizens  of  the  same  State  (Boucicault  v.  Hart,  13  Blatchf. 
47);  nor  if  the  controversy  arises  out  of  a  contract,  and 
not  under  the  statute  (Litile  v.  Hall,  IS  How.  165;  Polte 
V.  Derby,  5  McLean,  328),  nor  to  enforce  penalties  and 
forfeitures  incurred  under  the  statute.  (Stevens  v.  Glad- 
ding, 17  How.  447;  Stevena  v.  Cady,  2  Curt,  200. ) 

Matter  in  dispute. — ^The  amount  in  dispute  must  ex- 
ceed five  hundred  dollars.  (Walker  v.  U.  S.,  4  Wall. 
163;  Western  U.  Tel.  Co.  v.  Levi,  47  Ind.  652;  see  Lee 
V.  Watson,  1  Wall,  337.)  The  matter  is  the  subject  of 
litigation,  and  its  value  is  to  be  determined  by  the  amount 
claimed  (Culver  v.  Crawford,  4  Dill.  339;  Gordon  v. 
Longest,  16  Peters,  97;  Kanouse  v.  Martin,  15  How.  198; 
Muns  V.  Dupont,  2  Wash.  C.  0.  463;  Ladd  v.  Tudor,  3 
Wood.  &  M.  325;  Hartshorn  v.  Wright,  Peters  C.  C.  64; 
Crawford  v.  Bumham,  4  Am.  L.  T.  328:  Green  v.  Liter, 
8  Cranch,  229),  in  a  case  of  detinue  (Bennett  v.  Butter- 
worth,  8  How.  124),  on  a  money  demand  (Culver  v.  Craw- 
ford, 4  Dill.  239),  on  a  contract  (Sherman  v.  Clarke,  3  Mc- 
Lean, 91),  in  ejejtment  (Tanning  v.  Dolph,  4  Wash.  C.  C. 
624),  on  a  covenant  or  a  bond  (Victor  »S.  M.  Co.  v.  Min- 
gos,  25  Pittsb.  L.  J.  125),  for  a  penalty  (Martin  v.  Taylor, 
1  Wash.  C.  C.  1),  or  on  apenal  Dond  (U.  S.  v.  McDowell, 
4  Cranch,  316;  P.  M.  Genl.  v.  Cross,  4  Wash.  C.  C.  326), 
in  an  action  sounding  in  damages  (Hulsekamp  v.  Teel,  2 
DalL  358;  Murphy  v,  Howard,  HeiLp.  305),  to  recover 
back  taxes.  (KinffV.  Wilson,  1  Dill.  555.)  The  amount 
due  each  of  several  suitors  must  ex'3eed  five  hundred  dol- 
lars. (Woodman  v.  Latimer,  2  Fed.  Rep.  842;  Adams  v. 
Board,  McCahon,  235.)  Evidence  may  be  {»iven  of  the 
value  of  the  matter  in  dispute.     (Ex  parte  Bradstroet,  7 
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Peters,  634. )  The  amount  claimed  in  several  courts  is  the 
aggregate  of  all  claimed.  (Anderson  v.  Gerdin<(,  2  Woods, 
687;  Judson  v.  Macon  Co. ,  2  Dill.  213. )  The  value  of  the 
ol>je?.t  to  be  removed  governs  an  abatement  of  a  nuisan^'e. 
(Mississit^pi  &  Mo.  R.  R.  Co.  v.  Ward,  2  Black,  485.) 
Where  the  matter  in  dispute  exceeds  five  hundred  dollars, 
exclusive  of  costs,  the  circuit  court  has  jurisdiction  under 
this  section,  ('^mith  v.  Greenhow,  109  U.  S.  669;  White 
V.  Greenhow,  114  U.  S.  307;  Barry  v.  Edmunds,  116  U. 
S.  650. )  Under  Act  of  Congress,  March  3,  1887,  the  cir- 
cuit court  has  not  jurisdiction  in  a  controversy  between 
citizens  of  different  St.ites,  if  the  amount  in  dispute  does 
not  exceed  two  thousand  dollars,  excluding  auy  interest 
which  may  have  accrued  up  to  the  date  of  suit.  (Moore 
V.  T\  wn  of  Kdgefield,  32  Fed.  Rep.  498.)  But  if  the 
amount  in  dispute,  exclusive  of  interest  and  cos^s,  exceeds 
such  Slim,  although  it  is  made  up  of  distinct  demands  of 
less  value  than  two  thousand  dollars,  and  although  the 
plaintiff  may  have  acquired  such  demands  by  assignment, 
the  court  has  jurisdiction.  (Bcriiheim  v.  Birubaum,  30 
Fed.  Kt-p.  885.) 

Amount  in  controversy. — Where  a  person  appeared 
genenilly  and  subsequently  answered,  the  case  was  not  af- 
fected by  the  Act  of  1887,  increasing  the  jurisdictional 
amount.  (Piatt  v.  Manning,  34  Fed.  Rep.  817.)  Juris- 
diction as  governed  by  the  amount  in  controversy:  See 
St  Louis  etc.  R.  Co.  v.  McBride,  142  U.  S.  127;  Hynes 
V.  Briggs,  41  Fed.  Kep.  468;  Hill  v.  Glasgow  R.  Co.,  41 
Fed.  Rep.  610;  American  Fertilizing  Co.  v.  North  Board 
of  Agriculture,  43  Fed.  Rep.  909;  Carr.  v.  Fife,  45  Fed, 
Rep.  209. 

Suits  by  and  against  corporations. — In  suits  by 
or  against  a  corporation,  the  pleading  must  aver  that  the 
corporate  body  is  a  corporation  so  created  by  law.  (La- 
fayette Co.  V.  French,  18  How.  404;  Manuf.  Nat.  Bank  v. 
Baack,  8  Blatchf.  137;  see  Piquignot  v.  Penn.  R.  R.  Co., 
16  How.  104;  MuUer  v.  Dows,  94  U.  S.  444;  Marshall  v. 
Bait.  &  O.  R.  R.  Co.,  16  How.  314;  Express  Co.  v. 
Kountze,  8  Wall.  342.)  It  is  necessary  to  state  where 
the  corporation  is  located  as  itj  place  of  business.    CKeteh« 
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um  V.  Farmers'  Loan  &  T.  Co.,  4  McLean,  1;  N.  Y.  &  E. 
H.  K.  Co.  V.  Shepard,  5  McLean,  455;  Manuf.  Nat.  Bank 
v.  Baack,  8  Blatchf.  137.)  If  judicial  notice  can  be  taken 
of  the  act  of  incorporation,  an  averment  of  its  citizenship 
is  sufficient.  (Covington  Drawbridge  Co.  v.  Shepherd,  21 
How.  112;  20  How.  227.)  It  is  not  necessary  to  allege 
the  citizenship  of  the  corporators.  (Ketchum  v.  Farmers' 
Loan  &  T.  Co.,  4  McLean,  1;  but  see  Wilson  v.  City- 
Bank,  4  Sum.  422;  Breithoupt  v.  Bank,  1  Peters,  238.) 
For  the  purposes  of  jurisdiction,  corporations  are  deemed 
citizens  of  the  State  which  creates  them  (Bank  of  U.  S.  v. 
Deveaux,  5  Crunch,  61;  Hope  Jus.  Co.  v.  Boardman,  5 
Cranch,  57;  U.  S.  v.  Planters'  B'k,  9  Wheat.  410;  Bank 
V.  SI  tcum,  14  Peters,  60;  Louisville  etc.  K.  R.  Co.  v. 
Letson,  2  How.  314;  Wheedon  v.  Camden  &  A.  R.  R.  Co., 
4  Am.  LawRe^.  296;  Marshall  v.  Bait.  &  0.  R.R.  Co., 
16  How.  314;  Bundle  v.  Del.  &  R.  Can.  Co.,  14  How.  80; 
Covington  D.  Co.  v.  Shephard,  20  How.  227;  Lafayette 
Ins.  Co.  V.  French,  18  How.  404;  Railway  Co.  v.  Whitton, 
13  Wall.  270;  Ohio  &  M.  R.  R.  Co.  v.  Wheeler,  1  Black, 
283;  Deani;,town  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  1  Hilt.  62; 
BouJ^parte  v.  Camden  &  A.  K.  R.  Co.,  Bald.  205;  Greeley  v. 
Smiih,  3  Story,  76;  Bliven  v.  N.  E.  I^crew  Co.,  3  Blatchf. 
Ill;  Barney  V.  Globe  B'k,  5  Blatchf.  107;  West.  U.  Tel.  Co. 
V.  Dickinson,  40  Ind.  444;  Oakey  v.  Bank,  14  La.  515; 
Rosenfieldv.  Adams  Exp.  Co.,  21  La.  An.  233;  Herryford  v. 
-^tna  Ins.  Co.,  42  Mo.  148;  Stanley  v.  Chicago  etc  R.  R. 
Co.,  62  Mo.  503;  Holden  v.  Putnam  F.  Ins.  Co.,  46  N.  Y. 
1;  Shelby  v.  Hoffmann,  7  Ohio  St.  60;  Fargo  v.  McVicker, 
38  How.  Pr.  1;  Barclay  v.  CJommissioners,  1  W  oods, 
254);  irrespective  of  the  individual  citizenship  of 
their  members  (Ohio  &  M.  R.  R.  Co.  v.  Wheeler,  1  Black, 
286;  Railroad  Co.  vs.  Harris,  12  Wall.  65;  Pomeroy  v.  N. 
Y.  &  N.  H.  R.  R.  Co.,  5  Blatchf.  120;  Hatch  v.  Chicago, 
R.  I.  &  P.  R.  R.  Co.,  6  Blatchf.  105;  Trust  Co.  v.  Ma- 
cjuilian,  3  Diil.  379;  Monnett  v.  Milwaukee  etc.  R.  R. 
Co.,  3  Dill.  460;  Quigley  v.  Central  R.  R.  Co.,  11  Nev. 
330;  Shaft  v.  Phoenix  L.  Ins.  Co.,  67  N.  Y.  544;  Bait.  & 
O.  R.  R.  Co.  V.  Gary,  28  Ohio  St  208);  may  sue  and  be 
sued  in  the  circuit  court  (Bank  of  U.  S.  v.  Deveaux,  5 
Cranch,  61;  Parsons  v.  Greenville  &  C.  R,  R.  Co.,  1 
Hughes,  279;  Minot  v.  Phila.  W.  &  B.  R,  R.  Co.,  2  Aub. 
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U.  S.  323);  and  may  institute  actions  in  another  State, 
although  associated    with    corporations   of    that   State. 
(Chicago  &  N.  W.  R.  R.  Oo.  v.  Chicago  &  P.  R.  R.  Co.,  6 
Bias.  219.)     If  a  corporation  is  created  by  I  he  laws  of  two 
States,  it  is  deemed  a  separate  body  in  each  State,  and 
cannot  sue  a  citiz^^n  in  either  Stat^  in  the  circuit  court. 
(Ohio  &  M.  R.  R.  Co.  v.  Wheeler,   1   Black,  286.)     But  a 
citizen  of  one  of  the  States  may  sue  it  in  the  other  State 
(MuUer  v.  Dows,  94  U.  S.  444;  Railway  Co.  v.  Whitton, 
IS.Wall.  270;  Vose  v.  Reed,   1  Woods,  647;  Culbertson 
V.  Wabash  Nav.  Co.,  4  McLean,  544);  so  where  the  legis- 
lature of  a  State  has  confirmed  the  character  of  a  corpora- 
tion, a  citizen  of  that  State  may  maintain  an  action  against 
the  corporation  in  the  circuit  court.     (Marshall  v.  Bait.  & 
O.R.  R.  Co.,  16  How.  153;  Wheeling  v.  Mayor,  1  Huffhes, 
90.)     Where  railroad  corporations,  created  under  the  laws 
of  different  States,  operate  through  such  States  in  one  con- 
nected line,  the  consolidated  corporation  is  to  be  consid- 
ered a  citizen  of  either  State  (Railway  Co.  v.  Whitton,  13 
Wall  270;  MuUer  v.  Dows,  94  U.  S.  444;  St.  Lawrence 
A.  &  T.  R.  R.  Co.  V.  Indiana  &  St.  L.  R.  R.  Co.,  12  Chic 
L.  N.  73);  but  a  corporation  which  merely  leases  a  road 
in  another  State  to  operate  therein  does  not  thereby  be- 
come a  citizen  of  such  State  (Bait.  &  Ohio  R.  R.  Co.  v. 
Koontz,  3  Morr.  Tr.  35;   Same  v.  Wi-htman,  29  Gratt. 
4J1;  Same  V.  Gary,   28   Ohio  St.  208;   Erie  RaHway  Co. 
V.   Stringer,   28  Ohio  St.   468;   Brownell  v.   Troy  &  B. 
R.  R.  Co.,  18  Blatchf.   243);  and  the  mere  appointment 
of  an  agent  on  whom  process  may  be  ser\'^ed  will  not 
make  a  corporation  a  citizen.     (Hatch  v.  Chicago,  R.  I. 
&  P.  R.  R.  Co.,  6  Blatchf.  1^5;  Owen  v.  N.  Y.  life  Ins. 
Co..  1  liughes,  322;  Hunter  y.  Royal  Canadian  Ins.  Co.,  3 
Hughes,  234;  West.  U.  Tel.  Co.  v.  Dickinson,  40  Ind.  444; 
Atlaa  Mut.  Ins.  Ck).  v.  Byrus,  45  Ind.  133;  Fisk  v.  Chicago, 
R.  L  &  P.  R.  R.  Co.,  53  Barb.  472;  Hobbs  v.  Manhattan 
Ins.  Co.,  56  Me.  417;  Morton  v.  Mut.  Ins.  Co.,  105  Mass. 
141;  Herryford  v.^:ua  Ins.  Co.,  42  Mo.  143;  Stephens  v. 
Phoenix  Ins.  Co.,  41  N.  Y.  149;  DeCamp  v.  N.  J.  Mut.  L. 
Ins.  Co.,  2  Sweeney,  481;  ELerman  v.  New  Orleans  M.  & 
T.  R.  R.  Co.,  2  Woods,  120;  Insurance  Co.  v.  Francis,  11 
Wall.  210;  Huder  v.  Ins.  Co.,  25  Wis.  143;  contra,  New 
York  Piano  Co.  v.  N.  H.  Steamboat  Co.,  2  Abb.  Pr.  N.  S, 
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357;  OontL  Ina.  Co.  v.  Casey.  27  Gratt.  218;  People  v. 
Judse,  21  Mich.  577;  Home  Ins.  Co.  v.  Davis,  29  Mich. 
233. )  A  national  bank  of  another  State  may  sue  in  the 
Federal  courts,  although  defendants  are  citizens  of  the 
same  State  as  that  in  which  the  bank  is  established. 
(Union  Nat.  Bank  v.  Chicago,  3  Chic  L.  N.  369;  Bk.  of 
Omaha  v.  Douglas  Co.,  3  DHL  293;  Commercial  Bank  v. 
Simmons,  6  Chic.  L.  N.  344.)  A  State  legislature  has  the 
right  to  exclude  a  foreign  corporation  (Doyle  v.  Contl.  Ins. 
Co.,  94  U.  8.  635;  State  v.  Doyle,  40  Wis.  220;  Relfe  v. 
Rundle,  103  U.  S.  222);  but  cannot  deprive  it  of  its  right 
to  sue  in  a  Federal  court  by  exacting  a  stipulation  not  to 
remove  a  cause  from  the  State  court.  (Metropolitan  L. 
Ins.  Co.  y.  Harper,  3  Hughes,  260.)  The  rule  as  to  citi- 
zenship applies  to  public  municipal  corporations  (Cowlesv. 
Mercer  Co.  7  Wall.  118;  Barclay  v.  Levee  Commrs.,  1 
Woods,  254;  Tanstall  v.  Madison,  30  La.  An.  471);  and 
they  may  sue  and  be  sued  in  the  circuit  court  (Cowles  y. 
Mercer  Co.,  7  Wall  118;  McCoy  y.  Washington,  3  Phila. 
290);  but  a  State  cannot  maintain  an  action  in  the  circuit 
court.  (Georgia  y.  Brailsford,  3  Dall.  1 ;  State  v.  Babcock, 
4  Wash.  C.  C.  345;  Wisconsin  y.  Duluth,  2  DilL  406.)  In 
all  cases  where  a  Federal  court  can  take  jurisdiction  of 
cjntroversies  between  citizens,  whether  of  different  States 
or  of  the  same  State,  it  will  take  jurisdiction  of  like  con- 
troversies between  corporations,  and  treat  them  as  citizens 
of  the  State  under  whose  laws  they  were  created  or  con- 
tinue to  exist  (Kansas  Pacific  y.  Atchison  Eailroad,  112 
U.  S.  414.) 

Where  the  United  States  is  a  party. — As  the  ju- 
dicial power  extends  to  controversies  in  which  the  United 
States  is  a  party  (Mississippi  y.  Johnson,  4  WalL  498; 
George  y.  Stanton,  6  WalL  50),  it  may  institute  a  pro- 
ceeding at  common  law,  to  condemn  lands  for  the  use  of 
the  government  (U.  S.  y.  Smith,  1  Bughes,  347);  or  to 
condemn  property  used  in  aid  of  insurrection  (Union  Ins. 
Co.  y.  U.  S.,  6  Wall.  759);  or  file  a  bill  in  equity  to  set 
a  ide  a  fraudulent  couveyance;  or  bring  an  action  on  a 
contract,  unless  a  different  mode  is  prescribed  by  law 
(Dugan  y.  U.  S.,  3  Wheat.  172;  U.  S.  y.  Barker,  1  Paine, 
156);  or  on  a  bond  given  to  secure  the  landing  of  a  cargo 
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under  the  embargo  laws  (Durousseau  v.  U.  S.,  6  Cranch, 
3J7);  or  for  the  breach  of  a  bond  in  an  action  brought  by 
a  postmaster.  (F.  M.  GenL  v.  Early,  12  Wheat.  136.) 
The  jurisdiction  reaches  to  controversies  "where  the  State 
is  a  party  (N.  Y.  v.  Conn.,  4  Dall.  1;  N.  J.  v.  N.  Y.,  5 
Peters,  299;  Ga.  v.  Brailsford,  2  DalL  402;  Oswald  v.  N. 
Y.,  2  Dall.  415;  Chisholm  v.  L>eorgia,  2  Dall.  419;  Gray- 
soa  V.  Va.,  3  DalL  320;  Mass.  v.  R.  I.,  12  Peters,  755;  Ga. 
V.  Madrazo,  1  Peters,  122;  Luther  v,  Borden,  7  How.  55; 
Mowery  v.  Indiana  &  C.  R.  R.  Co.,  4  Biss.  80);  but  only 
where  it  is  a  party  to  the  record  (Osborn  v.  Bank,  9 
Wheat.  738;  New  York  v.  Connecticut,  4  Dall.  3;  Fower 
V.  Lindsay,  3  DalL  411;  U.  S.  v.  Peters,  5  Cranch,  115); 
or  when  the  governor  is  sued  in  his  official  capacity. 
(Kentucky  v.  Ohio,  24  How.  97;  Georgia  v.  Madrazo,  1 
Peters,  116.)  The  giving  of  the  supreme  court  original 
jurisdiction  in  cases  where  a  State  is  a  party  does  nob 
withholil  from  Con.ress  the  power  to  vest  in  circuit  courts 
concurrent  jurisdiction  in  such  cases.  (State  v.  Lewis,  12 
Fed.  R^p.  1,  citing  Pennsylvania  v.  Wheeling  Br.  Co.,  13 
How.  520.) 

Controversies  between  citizens  of  different 
States. — The  jurisdiction  of  the  circuit  court  extends  to 
controversies  between  citizens  of  different  States  (Ohio 
&  M.  R.  R.  Co.  V.  Wheeler,  1  Black,  28(5;  but  see  Hope 
Ins.  Co.  V.  Boardman,  5  Cranch,  57),  no  matter  of  what 
State  the  plaintiff  is  a  citizen  (Brooks  v.  Baildy,  20  Blatchf. 
85):  and  the  situation  of  the  parties,  and  their  ch  iracters, 
determine  the  jurisdiction  (Conolly  v.  Taylor,  2  Peters, 
55G);  but  it  has  no  jurisdiction  of  a  suit  between  parties 
of  the  same  State  (Van  Antwerp  v.  Hubbard,  8  Blatchf. 
285;  Livingston  v.  Van  Ingen,  1  Paine,  45;  S.  C.  9  Johns. 
5)7;  Merserole  v.  U.  P.  C.  Co.,  6  Blatchf.  356;  Teal  v. 
Walker,  10  Chic.  L.  N.  131);  and  if  neither  party  is  a 
citizen  of  the  State  where  suit  is  broucrht  it  has  no  jujts- 
diciion  (Couolly  v.  Taylor,  2  Peters,  506;  Shute  v.  I/avis, 
Peters  C.  C  431;  Goodyear  v.  Day,  1  Blatchf.  565;  Kelley 
V.  Harding,  5  Blatchf.  502);  but  a  citizen  of  a  State  where 
suit  is  brought  may  s-ie  a  citizen  of  another  State.  (Har- 
ri>»nn  V.  Row^n,  Peters  C.  C.  489;  Kitchen  v.  Strawbridge, 
4  Wash.  C,  C.  84.)    A  party  who  resides  in  a  Slate  with 
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his  family,  and  carries  on  basiness  there,  is  deemed  a 
citizen  of  that  State  (Knox  v.  Greenleaf,  4  Dall.  360; 
Byrne  v.  Holt,  2  Wash.  C.  C.  282);  but  if  his  residence 
is  only  temporary  and  for  a  special  purpose,  with  the 
animo  revertendiy  he  does  not  thereby  become  a  citizen. 
(Prentias  v.  Birton,  1  Brock.  389;  Cooper  v.  Galbraith,  3 
Wash,  C.  C.  54C;  Gardiner  v.  Sharp,  4  Wash.  C.  C.  609; 
Reed  v.  Bertrand,  4  Wash.  C.  C.  614.)  To  have  the  right 
to  sue,  a  party  must  be  citizen  of  some  Stale;  so  a  citi:;en 
of  a  Territory  cannot  institute  an  action  in  the  circuit 
court,  although  he  be  joined  with  the  citizen  of  a  St^te 
(New  Orleans  v.  Winter,  1  Wheat.  91);  so  a  citizen  of  the 
l)istrict  of  Columbia  cannot  maintain  an  action  in  the 
circuit  court.  (Hepburn  v.  Ellzey,  2  Cranch,  445;  New 
Orleans  v.  Winter,  1  Wheat.  92;  Gassies  v.  Ballon,  6 
Peters,  7G1;  Scott  v.  Jones,  5  How.  343;  Barney  v.  Balti- 
more, 6  Wall.  280;  Texas  v.  White,  7  Wall.  700;  Railroad 
Co.  V.  Har.is,  12  Wall.  65;  Westcott  v.  Fairfield,  Peters 
C.  C.  45;  Hartshome  v.  Wright,  Peters  C.  C.  64.)  Prior 
to  the  act  of  March  3,  1875,  the  circuit  court  had  juris- 
diction only  when  the  suit  was  between  a  citizen  of  the 
State  and  a  citizen  of  another  State;  and  if  there  were 
several  plaintiffs  and  several  defendants,  each  one  of  each 
class  must  have  possessed  the  requisite  character  as  to 
citizenship.  (Strawbridge  v.  Curtis,  3  Cranch,  267;  Coal 
Co.  V.  B.atchford,  11  Wall.  172.)  An  heir  c  impelled  to 
pay  a  mortgage  note  which  another  had  agreed  to  pay  may 
sue,  althou;^'h  the  ancestor  and  defendant  are  citizens  of 
the  same  State.  (Weems  v.  George,  13  How.  190.)  A 
citizen  of  one  State  may  sue  for  lands  although  he  de- 
rives title  frfm  a  citizen  of  the  State  where  the  lands  are. 
(^IcDona  d  v.  Smalley,  1  Peters,  620.)  A  mortgagee  may 
maintain  ejectment  against  any  citizen  of  another  State. 
M(uDouald  v.  Smalley,  1  Peters,  620.)  If  a  suit  is  pend- 
i"g  between  citizens  of  different  States,  defendants  may 
file  an  interpleader,  although  one  of  the  parties  is  a  citizen 
With  complainant.  (Stone  v.  Bishop,  4  Cliff.  593.)  The 
circuit  court  has  jurisdiction  of  an  action  brought  by  a 
citizen  of  one  State  against  a  citizen  of  another  State  on 
a  judg'^.ent  recovered  in  a  State  court.  (Barr  v.  Simpson, 
Bald.  543;  Putna-u  v.  New  Albany,  4  Biss.  365;  Wilson 
V.  City  Bank,  3  Sum.  422.)    A  wife  divorced  from  her 
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husband  liying  in  another  State  may  sue  him  for  alimony 
in  t^ie  circuit  courtb  (Barber  y.  Barber,  21  How.  582;  see 
Bennett  v.  Bennett,  Deady,  300.)  An  administrator,  a, 
citizen  of  one  State,  cannot  sue  in  the  cirouit  court  of  an- 
other State  unless  he  has  there  taken  out  letters  of  ad- 
ministration. (Carters  V.  Tread  we  1,  3  Story,  25.)  Un- 
der the  act  of  March  3,  1887,  amending  the  act  of  1875, 
where  the  jurisdiction  is  founded  only  on  the  fact  that  the 
action  is  between  citizens  of  different  States,  suit  may  bd 
brought  in  the  district  of  the  residence  of  either  the  plain- 
tiff or  the  defendant.  (B^nk  of  Winona  y.  Ayery,  34 
Fed.  Rep.'  81;  and  see  Fales  v.  Chicago  etc.  Railway  Co., 
32  Fed.  Rep.  693;  Short  v.  Railroad  Co.;  33  Fed.  Rep. 
115;  Gavin  v.  Vance,  33  Fed.  Rep.  84;  but  compare 
County  of  Yuba  v.  Pioneer  Min.  Co.,  32  Fed.  Rep.  183.) 

Citizenship  of  parties  to  be  shown  on  the  rec- 
ord.— It  is  necessary'  to  set  out  on  the  record  the  facts  and 
c.rcumstances  which  give  jurisdiction  (Turner  v.  Bank,  4 
Dall.  8;  Scott  v.  Sanford,  19  How.  393;  Godfrey  v.  Terry, 
97  U.  S.  171;  Merserole  V.  Union  Paper  C.  Co.,  6  Blatchf. 
356;  Anderson  v.  Bell,  2  Paine,  426);  as  that  the  parties 
are  residents  of  different  States.  (Beithaupt  v.  Bank,  1 
Peters,  238;  Wood  v.  Mann,  1  Sum.  578;  see  Bingham  v. 
Cabot,  3  Dall.  382;  Morgan  v.  Callender,  4  Cranch,  37i); 
Turner  v.  Eurille,  4  Dall.  7;  Sullivan  v.  Fulton  S.  Co.  6 
Wneat.  450;  Assessors  v.  Osborne,  9  Wall.  567;  HomthaU 
v.  Collector,  9  Wall  660;  Mail  Co.  v.  Flanders,  12  Wall. 
130;  Mason  v.  Rollins,  13  Wall  602;  Findlay  v.  Bank,  2 
McLean,  44;  Leavitt  v.  Cowles,  2  McLean,  491.)  The 
citizenship  of  the  parties  must  be  stated  in  the  bill  in  ex- 
press terms  (Jackson  v.  Ashton,  8  Peters,  148;  Dodge  v. 
Pei  kins,  4  Mason,  435;  Vose  v.  Phiibrook,  3  Story,  335; 
Michaelson  v.  Denison,  2  Day,  294);  and  if  the  facts  are  in 
the  body  of  the  complaint,  it  is  sufficient.  (Mexico  S. 
Bank  v.  Reed,  7  Am.  Law  Rec.  65<);  see  Jones  v.  An- 
drews, 10  Wall.  327;  Muller  v.  Dows,  94  U.  S.  444.) 
'J  he  bill  need  not  allege  the  citizenship  of  other  parties 
who  may  come  in.  (Valettev.  W.  V  Canal  Co.,  4  McLean^ 
192. )  It  is  not  sufficient  to  allege  that  a  party  is  an  alieuy 
it  must  state  of  what  foreign  state  he  is  a  citizen  or  sub- 
ject (Hinckley  v.   Byrne,  1   Deady,  224;  W^ilson  v.  City 
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Bank,  3  Sum.  422;  Michaelson  v.  Denison,  3  Day,  294); 
.that  the  party  is  of  a  certain  State  is  sufficient  (Wright  v. 
Hollinggworth,  1  Peters,  165;  Wood  v.  Wagner,  2  Cranch. 
9;  Bee  Gassies  y.  Ballou,  6  Peters,  761);  or  city  (Jackson  v. 
Ashton,  8  Peters,  148);  or  that  he  is  a  citizen  of  a  judicial 
district  (Berlin  v.  Jones,  1  Woods,  638);  or  that  the  parties 
are  citizens  of  different  districts  when  those  districts  em- 
brace the  respective  States  (Edwards  y.  Nichols,  3  Day, 
16);  for  if  the  compl&int  sets  out  facts  from  which  citizenship 
may  be  presumed,  it  is  sufficient.  (Marshal  v.  Bait.  &  0.  K 
R.  Co.,  16H0W.314;  Bayerque  v.  Haley,  1  McAll.  97.)  So 
an  averment  that  a  party  has  for  a  long  time  carried  on  busi- 
ness at  a  certain  place  is  sufficient.  (Express  Co.  y .  Kountze, 
8  Wall.  342.  If  the  citizenship  of  the  parties  is  sufficiently 
averred  in  the  first  count,  it  may  be  referred  to  in  t^e 
other  counts.  (Jones  v.  Heaton,  1  McLean,  317.)  An 
allegation  of  the  residence  of  the  parties  without  an  aver- 
ment of  citizenship  is  not  sufficient.  (Abercrombie  v. 
Dupuis,  1  Cranch,  343;  Robertson  v.  Crease,  97  U.  S. 
646;  Brown  v.  Keene,  8  Peters,  112.)  So  an  allegation 
that  one  party  is  an  alien  without  alleging  that  the  other 
party  is  a  citizen  is  not  sufficient.  (Hodgson  v.  Bower- 
bank,  5  Cranch,  303;  Jackson  v.  TWentymen,  2  Peters, 
136;  Piqui^ot  V.  Pennsylvania  R.  R.  Co.,  16  How.  104.) 
An  allegation  that  the  citizenship  of  some  of  the  parties 
is  unknown  is  not  sufficient.  (Speigle  v.  Meredith,  4  Biss. 
120;  Conwell  v.  White  Water  V.  C.  Co.,  4  Biss.  195.) 
The  complaint  need  not  contain  an  allegation  that  defend- 
ant is  an  inhabitant  of  the  district,  or  was  served  with 
process  therein.  (Oracle  v.  Palmer,  8  Wheat,  699;  Mc- 
Oloskey  v.  Cobb,  2  Bond,  16;  Vose  v.  Fowler,  2  Bond, 
294. )  Acquiescence  ofplaintiff  in  averment  of  citizenship 
in  the  demurrer  is  sufficient  to  sustain  the  jurisdiction. 
(Bradstreet  v.  Thomas,  12  Peters,  59;  Lafayette  Ins.  Co. 
V.  French,  18  How.  404.)  In  suits  upon  bills  of  exchange 
and  promissory  notes,  the  complaint  must  aver  the  citi- 
zenship of  the  parties  requisite  to  sustain  the  jurisdiction. 
(Turner  v.  Bank,  4  Dall.  8;  Morlanv.  Torrence,  9  Wheat. 
535;  Bank  v.  Moss,  6  How.  31;  Morgan  v.  Gay,  19  Wall. 
81 ;  Donaldson  v.  Hazen,  Hemp.  423;  Rogers  v.  Linn,  2 
McLeaU)  126;  Fry  v.  Rousseau,  3  McLean,  106;  Brainard 
V.  Williikms,  4  McLean.  122;  Fletcher  v.  Turner,  5  Mc- 
Fkd.  Proc.— 24 
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Lean,  468;  Brown  v.  Noyes,  2  Wood.  &  M.  75;  Hockscher 
V.  Binney,  3  Wood.  &  M.  333.)  An  averment  of  "  resi- 
dence''  is  not  the  equivalent  of  an  averment  of  citizenship 
for  the  purpose  of  giving  a  ci-  cuit  court  jurisdiction  over 
the  subject-matter.  (Everhart  v.  Huntsville  College,  120 
U.  S.  223;  Menard  v.  Goggan,  121  U.  S.  253;  Continental 
Ins.  Co.  V.  Rhodes,  119  U.  S.  237;  Halsted  v.  Buster,  119 
U.  S.  341.     And  see  Johnson  v.  Christian,  125  U.  S.  642.) 

Parties,  joinder  of. — The  words  **  of  the  State  where 
the  suit  is  broui^ht,"  and  "a  citizen  of  another  State," 
confine  suits  to  those  which  are  between  citizens  of  dif- 
ferent States  (Louisville  R.  R  Co.  v.  Letson,  2  How.  497); 
the  intention  being  that  if  there  are  several  plaintiifs, 
each  must  be  competent  to  sue,  and  each  of  seve«al-de« 
fendants  be  competent  to  be  sued.  (Coal  Co.  v.  Blatch- 
ford,  U  Wall.  172;  Adams  v.  Board,  1  McCahon,  235; 
Anderson  V.  Bell,  2  Paine,  126.)  A  citizen  of  the  State 
wheje  suit  is  brought  cannot  unite  with  a  citizen  of 
another  State  against  a  non-resident  (Moffat  v.  Soley,  2 
Paine,  103);  nor  can  he  sue  other  citizens  of  the  same 
State  together  with  a  citizen  of  another  State.  (Straw- 
bridge  V.  Curtis,  3  Cranch,  267;  Ketchum  v.  Farmers'  L. 
&  T.  Co.,  4  McLean,  1;  Cross  v.  Del  Valle,  1  Wall.  I; 
Searles  v.  J.  P.  &  M.  R.  R.  Co.,  2  Woods,  621;  Lock- 
hart  V.  Horn,  1  Woods,  628. )  So  if  some  of  the  plaintiffs 
are  citizens  of  the  State  where  suit  is  brought  and  some 
are  not,  and  defendant  resides  in  the  State,  jurisdiction 
does  not  attach  (Bissell  v.  Horton,  3  Day,  281);  but  a 
citizen  of  one  State  may  sue  an  alien  and  a  citizen  of  the 
State  where  suit  is  brought  (Hinckley  v.  Byrne,  1  Deady, 
224);  and  if  aliens  sue  citizens  of  two  States,  uniting  with 
themselves  a  ciiizen  of  a  different  State,  the  latter  may 
be  stricken  out  before  decree.  (Connolly  v.  Taylor,  2 
Peters,  556.)  If  a  citizen  of  another  State  is  sued  j«>intly 
with  a  citizen  of  the  State  where  suit  is  bro-ight,  by 
a  citizen  of  another  State,  he  may  object  to  the  juris- 
diction. (Kitchen  v.  Strawbridge,  4  Wash.  C.  C.  84 
Craig  V.  Cummins,  Peters  C.  C.  Jll;  Tuckerman  v.  Bige- 
low,  21  Law  Rep.  208. )  If  a  non-resident  citizen  sues  a 
citizen  of  the  State  jointly  with  a  citizen  of  another  Siate, 
and  the  writ  as  to  the  latter  U  returned  non  eat^  jurisdic- 
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tion  as  to  the  other  defendant  attaches.  (Orais  v.  Cum- 
mins, Peters  C.  O.  431. )  A  stockholder  may  hie  a  bill 
against  a  corporation  incorporated  under  the  laws  of  an- 
other State,  and  a  ciiizen  of  that  State,  to  restrain  a  law- 
ful act  when  the  corporation  refuses  to  enter  the  suit. 
(Dodge  V.  Woolsey,  18  How.  331;  Mmot  v.  P.  W.  &  B. 
B.  R.  Co.,  2  Abb.  U.  S.  323;  Peck  v.  Chicago  &  N.  W. 
R.  K  Co.,  6  Biss.  177;  Paine  v.  Wright,  6  McLean,  395; 
Newby  v.  Oregon  O.  R.  R.  Co.,  1  Sawy.  63;  Pond 
V.  Vt.  Val.  R.  R.  Co.,  12  B^atchf.  280.  So  the  non-res- 
ident holders  of  bonds  secured  by  a  mortgage  may  sue  the 
trustees  and  resident  bond-holders,  if  the  latter  refuse  to 
unite  in  the  foreclosure  of  the  mortgagel  (Hotel  Co.  v. 
Wade,  97  U.  S.  13.)  Jurisdiction  is  not  ousted  by  the 
mere  joinder  or  non-joinder  of  former  parties.  (Boon  v. 
Chiles,  8  Peters,  532;  Rateau  y.  Bernard,  8  Blatchf.  244.) 
So  a  party  may  sue  some  of  the  joint  obligors  on  a  bond, 
without  joining  other  citizens  of  a  different  State  (Clear- 
water V.  Meredith,  21  How.  489);  but  an  action  cannot 
be  brought  by  one  of  several  joii^t  obligees.  (Farin  v.  Tes- 
Bon,  1  Black,  309.)  The  circuit  court  has  jurisdiction  of 
a  suit  by  a  married  woman  and  her  children,  although 
her  husband  be  a  joint  defendant,  if  no  decree  is  sought 
against  him.  (Wormley  v,  Wormley,  8  Wheat.  421.)  It 
is  the  duty  of  the  circuit  court  to  dismiss  the  suit  if  the 
parties  thereto  have  been  improperly  or  coUusively  made 
or  joined  for  the  purpose  of  creating  a  case  of  which  that 
court  would  have  cognizance.  (Hawes  v.  Contra  Costa 
Water  Co.,  "Hawes  v.  Oakland,'^  104  U.  S.450j  Hayden 
V.  Manning,  106  U.  S.  586.) 

Interest  of  parties. — Where  citizenship  gives  juris- 
diction, the  citizenship  of  the  party  having  the  legal  right 
alone  may  be  considered  (Bonaffee  v.  Williams,'  3  How. 
574);  as  of  trustees  (Browne  v.  Browne,  1  Wash,  C.  C. 
429;  Coal  Co.  v.  Blatchf ord,  11  Wall  172);  or  executors 
(I>odge  v.  Perkins,  4  Mason,  435;  Rice  v.  Houston,  13 
Wall.  66);  or  administrators  (Walker  v.  Real,  3  Cliff.  155;) 
or  a  principal  upon  a  bond  to  an  agent  as  obligee  (Weed 
S.  M.  Co.  V.  Weeks,  3  Dill.  261);  or  of  assured  o:i  a  pohcy 
taken  out  in  name  of  his  agent  (Ruau  v.  Oan?ner,  1  Wash. 
C  C.  145);  or  of  an  infant  without  regard  to  the  citizen- 
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sihip  of  thQ  proehein  amy,  (Willianu  v.  Bitchey,  3  DilL 
406. )  Wheu  it  is  clearly  seen  that  a  State  is  an  indispen- 
sable  party  to  enable  the  courts  according  to  the  niles 
which,  ffovem  its  procedure,  to  grant  the  relief  sought^  it 
will  refuse  to  take  jurisdiction.  (Cunningham  Vk  Macon 
etc.  K.  B.  Co.,  109  U.  S.  446;  Hagood  v.  Southern,  117  U. 
&52.) 

Cross-biU. — ^A  cross-bill  cannot  bring  in  new  parties 
and  thereby  evade  the  law.  (Cameal  v.  Banks,  10  Wheat. 
181;  Shields  y.  Barrow,  17  How.  130.)  When  defendant 
findis  it  necessary  he  may  file  a  cross-bill,  although  the 
parties  defendant  to  such  bill  are  citizens  of  the  same 
iState  with  himself.  (Schencky.  Peay,  1  Woolw.  175.)  If 
defendants  are  all  citizens  of  the  same  State,  one  of  tiiem 
cannot  file  a  cross-bill  a^nst  the  other  where  complain- 
ants have  no  interest,  (rutnam  v.  New  Albany,  4  Biss. 
365.)  The  assignee  of  a  judgment  may  file  a  cross-bill  to 
a  creditor's  bil^  to  have  the  judgment  declared  a  valid 
lien,  although  he  and  the  creditors  are  citizens  of  the  same 
State.  (Railroad  Cos.  v.  Chamberlain,  6  Wall.  748.  An 
original  bill  and  a  cross-bill  thereto  constitute  but  one 
cause,  and  when  a  circuit  court  has  jurisdiction  of  the 
former  b^r  reason  of  the  citizenship  of  the  parties  thereto, 
it  has  jurisdiction  of  the  latter  without  reference  to  such 
citizenship.  (First  Nat.  Bank  v.  Sidem  Capital  Floor 
Mills  Co.,  Cir.  Ct.  Or.,  31  Fed.  Bep.  580.  See,  however, 
Vannerson  v.  Leverett,  31  Fed.  Bep.  376.) 

Effect  of  want  of  Jurisdictloii.— If  the  court  has  pot 
legal  cognizance,  on  account  of  citizenship  of  theparties, 
of  the  cause,  it  ought  not  to  proceed  to  a  decision  (llie  Cas- 
sius,  2  DalL  365);  and  admission  of  service  of  process  will 
not  confer  jurisdiction  (Petrocokino  v.  Stuart,  37  Leg;.  lut. 
30);  nor  will  the  appearance  of  the  party  confer  jurisdic- 
tion. (Kitchen  v.  Strawbridge,  4  Wash.  C.  C.  84;  Com- 
mercial &  R.  Bank  v.  Slocum,  14  Peters,  60;  Decker  v.  N. 
Y.  B.  &P.  Co.  11  B'atchf.  76.)  If  the  record  on  its  face 
shows  a  want  of  juriddiction,  advantasfe  may  be  taken  of 
the  defect  by  motion  at  any  stage  of  the  proceedings  (Coal 
Co.  V.  Blatchford,  11  Wall  172;  The  Cassius,  2 DalL  365); 
or  the  objection  may  be  taken  by  demurrer.    (Speigle  v. 
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Meredith,  4  Bias.  120;  Coal  Co.  v.  Blatchford,  11  Wall. 
172;  Donaldsen  y.  Hazen,  Hemp.  423.)  If  the  record  on 
its  face  shows  that  the  circuit  court  has  no  iurisdiction, 
judgment  will,  on  motion,  be  stricken  out  (Shuford  v.  Cain, 
1  Abb.  U.  S.  302);  or  it  may  be  arrested  (Shedder  v.  Cur- 
tis. 1  Hughes,  246);  or  it  may  be  reversed  on  a  bill  of  re- 
view (Ketchum  v.  Farmers*  L.  &  T.  Co.,  4  McLean,  1); 
and  no  costs  will  be  allowed  (Homthal  v.  Collector ,  9  Wall. 
560);  but  a  judgment  cannot  be  stricken  out  on  motion 
after  the  term.  (Cameron  v.  McRoberts,  3  Wheat.  591; 
United  States  Bank  v.  Moss,  6  How.  31.)  The  circuit 
court  may  set  aside  orders  improperly  made  before  discov-' 
ery  of  want  of  jurisdiction  (Mail  Co.  v.  Flanders,  12  Wall. 
130),  as  an  interlocutory  j  udgment  on  an  account.  ( Kitch- 
en V.  Strawbridge,  4  Wash.  C.  C.  84.)  After  the  trial  and 
verdict  for  plaintiff,  the  cause  will  nu\  be  dismisaed  on  the 
ground  of  citizenship  if  the  declaration  contains  the  neces< 
Bary  averment.  (Bobyshall  v.  Oppenheimer,  4  Wash.  C. 
C.482. 

Objections  to  jurisdiction.— The  citizenship  of  the 
parties  is  no  pait  of  the  issue,  but  must  be  brought  for- 
ward by  plea  m  abatement  (D'Wolf  v.  Raband,  1  Peters, 
476;  Evans  V.  Gee,  11  Peters,  80;  Van  Antwerp  v.  Hul- 
burd,  7  Blatchf.  426;  Evans  v.  Davenpoit,  4  McLean, 
574),  as  the  -denial  of  the  citizenship  of  the  plaintiff. 
(Wickliffe  v.  Owings,  17  How.  47;  Dodge  v.  Perkins,  4 
Mason,  435;  Wood  v.  Mann,  1  Sum.  578;  Vose  v.  Keed, 
1  Woods,  647;  Nesmith  y.  Calvert.  1  Wood  &  M.  34.) 
The  objection  cannot  be  raised  on  the  general  issue  (Smith 
V.  Kemochan,  7  How.  198;  Wood  v.  Mann,  1  Sum  578; 
Gause  v.  Clark  eville,  1  McCrary,  78);  nor  can  the  plea  in 
abatement  be  filed  simultaneously  with  a  plea  to  the  mer- 
its. (Evans  v.  Davenport,  4  McLean,  574;  Wythe  v. 
Myers,  3  Sawy .  595. )  A  plea  that  a  party  is  a  resident  of 
a  State  (Evans  v.  Davenport,  4  McLean,  574;  Codwise  v. 
Gleason,  3  Day,  3),  or  that  he  does  not  show  citizenship  at 
the  time  of  bnnging  the  action,  is  not  sufficient.  (Mollan 
V.  Torrance,  9  Wheat.  537.)  If  a  party  pleads  in  abate- 
ment by  attorney,  he  may  withdraw  the  plea  and  rely  on 
a  motion.  (HiUisey  v.  Kurd,  6  McLean,  14;  Van  Ant- 
werp V.  Hulburd,  7  Blatchf.  426.)    The  right  of  defend- 
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ant  to  object  on  the  ground  of  citizenship  is  a  personal 
right  which  ciunot  be  exercised  by  his  co-defendants 
(Harr.aon  v.  Uran,  1  Story,  64;  Hinckley  v.  Byrne,  Deady, 
224);  but  a  co-defendant  may  voluntarily  appear  and 
unite  in  a  plea  to  the  jurisdiction.  (Lovejoy  v.  Wash- 
burn, 1  Biss.  416.)  The  objection  that  parties  have  not 
the  requisite  citizenship  cannot  be  taken  after  mandate 
from  the  Supreme  Court  (Wythe  v.  Gibbes,  20  How.  641); 
nor  ''an  it  be  raised  on  affidavits  on  motion  for  an  injunc- 
tion.  (Kaleau  v.  Bernard,  3  Blatchf.  244.)  When  appar- 
ent jurisdiction  is  shown,  the  objection  must  be  taken  by 
plea  (Pond  v.  Vt.  Val.  R,  R.  Co.,  12  Blatchf.  280));  and 
an  answer  cannot  be  withdrawn  for  the  purpose  of  filing 
the  plea.  (Vose  v.  Reed,  1  Woods,  647.)  It  is  never  too 
late  to  consider  the  question  of  jurisdiction  in  the  courts 
of  the  United  States,  and  if  at  any  time  the  want  of  juris- 
diction should  appear,  it  is  the  duty  of  the  court  to  dis- 
miiis  the  case,  (vannerson  v.  Leverett,  Cir.  Ct.  Ga.,  31 
Fed.  Rep.  376.) 

§  86.  Citizens  claiming:  land  under 
ditf*erent  l^tate  g:rants — Foreign  citizens,  etc., 
or  a  controversy  between  citizens  of  the  same  State 
claiming  lands  under  grants  of  different  States,  or 
a  controversy  between  citizens  of  a  State  and  for- 
eign states,  citizens  or  subjects,  in  which  the  matter 
in  dispute  exceeds,  exclusive  of  interest  and  costs, 
the  sum  or  value  aforesaid.  (Act  of  March  3, 
1875,  Rev.  Stats,  sec.  629,  clause  2,  as  amended 
March  3,  1887,  and  corrected  August  13,  1888; 
25  U.  S.  Stats.  433.) 

When  an  alien  is  a  party. — ^Under  the  first  clause 
of  section  two,  article  three,  of  the  Constitution  of  the 
United  States,  juri>»diction  is  given  to  Federal  courts  in 
cashes  where  a  foreign  state  or  individual  is  a  party. 
(Chappedelaine  v.  Dechenaux,  4  Cranch,  308;  Brown  v. 
Strode,  5  Cranch,  303. )  So  it  extends  to  all  cases  affect- 
ing embassadors,  although  they  are  not  parties  to  the 
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record.  (Osbom  r.  Bank,  7  WTieat.  738;  U.  S.  v.  Ortega, 
13  Wheat  467;  U.  S.  v.  Ravara,  2  DalL  297. )  A  citizen 
of  the  State  may  sue  an  alien  in  the  Federal  courts,  al- 
though the  alien  be  a  foreign  consul.  (St.  Luke's  Hosp. 
;v.  Barclay,  3  Blatchf.  250;  Graham  v.  Stucken,  4  BlatcUf. 
60.)  The  controversy  must  be  one  in  which  a  citizen 
(Of  ^  the  State  and  an  alien  are  parties  (Hepburn  v. 
.Elizey,  2  Cranch,  445;  Mossman  v.  Higginson,  4 
Ball.  12;  New  Orleans  v.  Winter,  1  Wheat  91; 
Jackson  v.  Twentyman,  2  Peters,  136;  Hodgson  v. 
Bowerbank,  5  Cranch,  303;  Gassies  v.  Bailou,  6 
Peters,  761;  Brown  v.  Keene,  8  Peters,  112;  Picquet  v. 
Swan,  4  Mason,  443;  5  Mason,  35;  Case  y.  Clark,  5  Mason, 
70;  Catlett  v.  Pacific  Ins.  Co.,  1  Paine,  594;  Cooper  v.  Gal- 
braith,  3  Wash.  C.  C.  546;  Prentiss  v.  Brenuan,  2  Blatchf. 
164;  Wilson  v.  City  Bank,  5  Bank.  Reg.  270),  or  a  nomi- 
nal citizen  suing  for  the  use  of  an  alien  (Brown  v.  Strode, 
6  Cranch.  303);  and  one  party,  either  plaintiff  or  defend- 
ant*  must  be  a  citizen  (Jackson  v.  Twentyman,  2  Peters, 
136;  Baird  v.  Byrne,  3  Wall.  Jr.  1;  Prentiss  v.  Brenuan, 
2  Blatchf.  162;  Raleau  v.  Bernard,  3  Blatchf.  244),  as  tlia 
circuit  court  has  no  jurisdiction  of  a  controversy  betwetn 
aliens.  (Petrocokino  v.  Stuart,  37  Leg.  Int  30.)  For 
the  purpose  of  jurisdiction,  a  foreign  corpoftition  is  deemed 
an  alien  (SocL  for  Prop.  Gosp.  v.  New  Haven,  8  Wheat 
464);  80  of  resident  unnaturalized  foreigners  (Baird  v. 
Byrne,  3  Wall.  Jr.  1);  and  one  who  has  merely  filed  his 
declaration  of  intention  to  become  a  citizen  is  an  alien  (Baird 
V.  Byrne,  3  WalL  Jr.  1);  but  an  Indian  tribe  is  not  a  foreign 
nation  (Cherokee  Na.  v.  Georgia,  5  Peters,  1;  Worcester  v. 
Georgia,  6  Peters,  615);  nor  is  an  Indian  a  foreign  citizea 
or  subject  (Karrahoo  v.  Adams,  1  Dill.  344.)  A  foreign 
sovereign  may  sue  a  citizen  in  the  United  States  courts 
(King  V.  Oliver,  2  Wash.  C.  C.  429);  and  a  resident  alien 
may  sue  a  citizen  (Breedlove  v.  Nicolet,  7  Peters,  413;  Bo- 
naparte V.  Camden  &  A.  R.  R.  Co.,  Bald.  205),  although 
he  sues  as  trustee.  (Chappedelaine  v.  Dechenaux,  4 
Cranch,  306.)  So  an  executor  and  residuary  legatee  msy 
sue  in  the  Federal  courts,  though  both  are  aliens.  (Chap- 
pedelaine V.  Dechenaux,  4  Cranch,  306.)  And  if  an  alien 
nolds  lands  he  may  sue  a  citizen  for  any  matter  affecting 
his  rights.  (Bonaparte  v.  Camden  &  A.  R.  R.  Co.,  Bald. 
205.)  ^ 
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§  86.    ExclnslTe  cogrnlzance  of  crimes. 

Circuit  courts  shall  have  exclusive  cognizance  of 
all  crimes  and  ofifenses  cognizable  under  the  au- 
thority of  the  United  States,  except  as  otherwise 
provided  by  law,  and  concurrent  jurisdiction  with. 
the  district  courts  of  the  crimes  and  offenses  cog- 
nizable by  them.  But  no  person  shall  be  arrest^ 
in  one  district  for  trial  in  another  in  any  civil  ac- 
tion before  a  circuit  or  district  court.  (Id.  clause 
3j  25  U.  S.  Stats.  433.' 

Jurisdiction  in  criminal  cases. — The  circuit  court 
has  jurisdiction  over  criminal  ofieuses  (U.  S.  v.  Holliday, 
3  Wall.  407)  after  Congress  has  defined  the  crime  and  con- 
ferred the  jurisdiction.  (U.  S.  v.  Hall,  98  U.  S.  343; 
U.  S.  V.  Mann,  1  Gall.  3;  U.  S.  v.  Hudson,  7  Cranch, 
32;  U.  S.  V.  Coolidge,  1  Wheat.  415.)  The  jurisdiction 
is  limited  to  crimes  committed  within  the  district  (U.  S. 
V.  Jackalow,  1  Black,  4b4;  U.  S.  v.  Alberty,  Hemp.  444; 
U.  S.  V.  Britton,  2  Mason,  464;  U.  S.  v.  Wood,  2  Wheel. 
C.  C.  325;  U.  S.  V.  Bickford,  4  Blatchf.  337),  in  any  place 
under  the  exclussre  authority  of  the  United  States.  (U.. 
S.  V.  Cornell,  2  Mason,  91.)  The  jurisdiction  relates  to 
the  prosecution  against  persons,  and  not  to  information  m 
rem  (Kettand  v.  The  Cassius,  2  Dall.  365);  to  the  trial, 
and  not  to  the  creation  of  the  crime.  (U.  S.  v.  New  Bed- 
ford Bridi^e,  1  Wood.  &  M.  401.)  It  has  no  original  juris- 
diction over  a  qui  tarn  action.  (Evans  v.  Bollen,  4  Dall. 
341.)  It  has  jurisdiction  over  a  crime  commiited  by  a 
foreign  consul.     (U.  S.  v.  Ravara,  2  Dall.  297.)    It  has 

t'urisdiction  to  try  the  question  whether  an  offense  haa 
>een  committed.  (U.  S.  v.  Reese,  4  Sawy.  629. )  Un  ted 
States  courts  have  no  jurisdiction  over  offenses  at  common 
law.  (Ex  parte  Bollman,  4  Cranch,  75;  Turner  v.  Bank 
of  N.  A.,  4  Dall.  10;  U.  S.  v.  Lancaster,  2  McLean,  431; 
Kitchen  v  Strawbridpfe,  4  Wash.  C.  C.  84:  U.  S.  v.  New 
Bedford  Bridge,  1  Wood  &  M.  401.)  A  United  States 
coui't  has  exclusive  jurisdiction  of  offenses  committed  in 
places  in  California  purchased  by  the  United  States,  with 
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the  consent  of  the  State  legislature,  for  the  erection  of  a 
castom-hoase  and  other  necessary  public  buildings,  and 
so  used.  (Sharon  v.  Hill,  Cir.  Ct  Cfal.,  24  Fed,  Rep.  726. 
A  circuit  court  has  jurisdiction  of  a  homicide  committed 
bv  one  soldier  upon  another  within  a  military  reservation 
of  the  United  States.  (United  States  v.  Clark,  Cir.  Ct 
Mich.,  31  Fed.  Rep.  710.  But  compare  United  States 
v.  Bateman,  34  Fed.  Rep.  86.)  The  circuit  court  has  no- 
original  jurisdiction  of  proceedings  for  penalties  and  for- 
feitures under  the  laws  of  the  United  States.  (Ketland 
V.  The  Cassius,  2  Ball.  365.) 

§  87.     Salts,  in  iprhat  district  brongrlit.— 

— No  civil  suit  shall  be  brought  before  either  of 
said  courts  against  any  person  by  any  original  pixx^ 
ess  of  proceeding  in  any  other  district  than  that 
whereof  he  is  an  inhabitant;  but  where  the  juris- 
diction is  founded  only  on  the  fact  that  the  action 
is  between  citizens  of  different  States,  suit  shall  be 
brought  only  in  the  district  of  the  residence  of  either 
the  plaintiff  or  the  defendant  (Id.  clause  4,  25  U. 
S.  Stats.  433.  See  ch.  2,  Creation  of  Judicial  Dis- 
tricts.) 

Note. — The  provision  of  the  Act  of  1887  differs  from  the 
corresponding  provision  of  the  Act  of  1875  in  two  particu- 
lars only:  Ist.  In  the  clerical  mistake,  ''process  of  pro- 
ceeding "  for  "  process  or  proceeding,"  which  has  been  set 
right  by  the  Act  of  1888,  correcting  the  enrollment  of  the 
Act  of  1887.  (Act  of  August  13, 1888,  chap.  860,  sec  1,  25 
Stat3.  433.)  2nd.  In  striking  out  the  last  clause,  permit- 
ting civil  suits  to  be  brought  in  the  district  in  which  the 
defendant  is  found  at  the  time  of  service,  and  thus  confin- 
ing them  to  the  district  of  which  he  is  an  inhabitant.  This 
change,  far  from  weakening  the  reason  of  the  decision 
[in  Atkins  v.  Disintesrating  Co.),  greatly  strengthens 
it.  (Re  Louisville  Underwriters,  13417.  S.  488.)  Under 
section  1  of  the  Act  of  1875,  as  amended  in  1887  and  1888, 
a  circuit  court  has  not  jurisdiction  of  a  suit  by  two  plain- 
tiffs, one  of  whom  is  a  resident  of  tiie  district  in  which  suit 
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is  brought  and  one  a  resident  of  another  State,  against  a 
defendant  who  is  a  resident  of  another  State.     All  the 
plaintitfs  must  be  residents  of  the  district  in  which  suit  is 
Drou<^ht  in  order  that  it  may  be  maintnined.     (Smith  v. 
Lyon,  113  U.   S.  315;  same  case  in  lower  court  (Smith 
V.    Lyon,  Fed.  Rep.  63.)     When  jurisdiction  depends  on 
the  existence  of  a  Federal  question,  defendant  must  be 
sued  in  the  district  of  his  domicile;  but  when  jurisdic- 
tion depends  upon  the  citizenship  of  the  parties  the  suit 
may  be  brought  in  the  district  in  which  either  party 
resides.      (St.    Louis  etc.    R.    Co.    v.    Terre    Haute  etc. 
R.   Co.,   33  Fed.  Rep.    385;   Halstead  v.    Manning,  34 
Fed.  Rep.  565;  Vinalv.  Continental  Co. ,  34  Fed.  Rep.  228.) 
The  provision  in  this  section  applies  to  suits  in  equity 
under  Rev.  Stats,  sec.  4915,  to  procure  the  issue  of  letters 
patent  for  an  invention,  after  rejection  of  the  application 
therefor.     (Butterworth  v.  Hill,  114  U.  S.  128.)     The  cir- 
cuit court  of  one  State  has  no  jurisdiction  beyond  the  liaa- 
it3  of  the  State.     (Boyce  v.  Grundy,  9  Peters,  275;  Missis- 
sippi &  M.  R.  R.  Co.  V.  Ward,  2  Black,  485;  Northern  Ind. 
R.  Co.  V.  Mich.  Cent.  R.  Co.,  15  How. 233  )  Anactionmay 
be  maintained  in  the  circuit  conrtof  any  districtiu  which  the 
defendantmaybe  found,  for  a  trespass  committed  by  anarmy 
officer  out  of  the  United  States,  against  a  citizen.    ( Mitchell 
V.  Harmony,  13  How.  115.)     Under  the  act  of  1887,  where 
the  jurisdiction  of  the  circuit  court  U  founded  upon  any  of 
the  causes  mentioned  in  this  section,  except  the  citizenship 
of    the  parties,  suit  must  be  brought  in  the  district  of 
which  the  defendant  is  an  inhabitant.     But  where  the  ju- 
risdiction is  founded  solely  upon  the  fact  that  the  parties 
are  citizens  of  different  States,  the  suit  may  be  brought  in 
the  district  in  which  either  the  plaintiff  or  the  defendant 
resides.     (McCormick  Harvesting  Mach.  Co.  v.  Walther?*, 
1 34  U.  S.  41. )    The  right  to  have  suit  brought  only  in  the 
district  of  his  inhabitancy  is  a  personal  privilege  which 
may  be  waived.     (St.  Louis  etc.  K.  Co.  v.   McBride,   141 
U.   S.   127;   Ex  parte  SchoUenberger,  96  U.  S.  369;  Mc- 
Bride V.  Grand  de  Tour  Plough  Co.,  40  Fed.  Rep.  162.) 

Territorial  limit  of  jurisdiction. — A  court  created 
within  and  for  a  particular  Territory  is  bounded  in  the 
exercise  of   its  power  by  the  limits  of  such  Territory. 
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I 

(Picqaet  v.  Swan,  5  Mason,  3o;  Ex  parte  Graham,  3  Wash. 
C.  C.  456. )  Whatever  may  bo  the  extent  of  the  jurisdic- 
tion over  the  subject-matter  in  a  suit,  in  respect  to  juris- 
diction over  persons  and  property  it  can  only  be  exercised 
within  the  limits  of  the  judicial  district.  (Toland  v. 
Spragne,  12  Peters,  300;  Picquet  v.  Swan,  5  Mason,  35.) 
The  circuit  court  has  jurisdiction  only  over  the  inhabitants  \ 
of  the  district,  or  persons  found  therein,  and  served  with 
process.  (Pollard  v.  Dwight,  4  Cranch,  424;  Anderson 
V.  Shaffer,  10  Fed.  Rep.  266.)  So  where  a  citizen  of  New; 
Hampshire  and  a  citizen  of  Georgia  sued  a  citizen  of  Mas-| 
sachusetts  in  New  York,  where  he  was  arrested,  the  court 
had  no  jurisdiction  (Moffatt  v.  Soley,  2  Paine,  103);  but 
where  there  are  two  districts  in  a  State,  a  citizen  of  such 
State  is  liable  to  suit  in  either  district,  if  served  with 
process.  (McMicken  v.  Webb,  11  Peters,  25;  Vore  v. 
Fowler,  2  Bond,  294;  Locomotive  Co.  v.  Erie  Ry.  Co.,  10 
Blatchf.  232. 

liOcal  actions. — Suits  which  concern  realty  cannot  be 
maintained,  unless  the  land  lies  within  the  district  (North 
Ind.  R.  R.  Co.  V.  Mich.  Cent.  R.  R.   Co.,   15  How.   233; 
Livingston  v.  Jefferson,  1  Brock.  2^  3;  Picquet  v.  Swan,  5 
Mason,  35;  Ex  parte  Graham,  3  Wash.  C.  C.  456);  as  a 
bill  to  ab.ite  a  nuisance  (Mississippi  and  Mo.  R.  R.  Co.  v. 
Ward,  2  Black,  485);  or  to  grant  relief  for  an  injury  threat- 
ened to  real  estate  (Northern  Ind.  R.  R.   Co.  v.  Mich. 
Cent.  R.   R.   Co.,   15  How.  233);  nor  to  decree  a  sale  of 
lands  in  another  State  by  a  master  acting  under  its  au-j 
thority  (Boyce  v.  Grundy,  9  Peters,  275;  Watts  v.  Waddle,  j 
1  McLean,  200;  see  Lyman  v.  Lyman,  2  Paine,  11);  but 
it  may  pass  a  decree  enforcing  a  lien  and  require  its  pay- 
ment,  though  the  land  is  in  another  State.     (Lewis  v. 
Darling,  16  How.  1 ;  King  v.  T.  D.  &  C.  R.  R.  Co.,  7  Pa. 
L.  J.  166. )    So  it  has  jurisdiction,  when  the  person  may 
be  found  in  the  district,  in  case  of  fraud,  trust,  or  contract 
(Massie  v.  Watts,   6  Cranch,   148;   Briggs  v.   French,  1 
Sum.  504);  or  when  parties,  citizens  of  different  States, 
own  land  on  the  opposite  side  of  a  dividing  line  stream 
(Rundle  v.   Delaware  &  R.  Can.   Co.,   1  Wall.   Jr.  275; 
Stillman  v.  White  Rock  Manuf.  Co.,  3  Wood.  &  M.  538); 
or  if  a  mill-sito  is  injured  by  the  diversion  of  water  in 
another  State.    (Foote  v.  Edwards,  3  Blatchf.  310.) 
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4 
Change  of  residence  before  suit. — Mere  residence 
is  prima  facie  evidence  of  a  change  of  domicile  (Shelton 
V.  Tiffin,  6  How.  163;  Butler  v.  FamBworth,  4  Wash.  C. 
C.  101);  but  an  intention  to  remove  permanently  to  an- 
other State  is  never  presumed.     (Reed  v.   fiertrand,   4 
Wash.  C.  0.  614. )    it  must  be  proved  by  acts  and  not 
from  declarations.     (Butler  v.  Famsworth,  4  Wash.  0.  C. 
101;  Shelton  v.  Tiffin,  6  How.  163.)    The  exercise  of  the 
right  of  suffrage  after  change  is  proof,  but  citizenship  may 
be  proved  by  acts,  although  all  rights  of  a  citizen  are  not 
shown  to  have  been  claimed  or  exercised.     (Shelton  v. 
Tiffin,  6  How.  163.)    If  the  removal  is  real  a  citizen  may 
remove  to  be  able  to  sue  in  the  circuit  court  (Catlett  v. 
Pac.  Ins.  Go.,.l  Paine,  594;  Briggs  v.  French,  2  Sum.  251; 
Cooper  V.  Galbraith,  3  Wash.  C.  C.  546;  C  stor  v.  Mitch- 
ell, 4  Wash.  0.  C.  191);  but  the  removal  must  be  6o7ia^e 
animo  manendi,  and  not  merely  ostensible,  temporary,  or 
colorable  (Jones  v.  League,  IS  How.  76;  Case  v.  Clark,  5 
Mason,  70;  Rice  v.  Houston,   13  Wall.  66;  Gardner  v. 
Sharp,  4  Wash.  C.  C.  6u9;  Butler  v.  Famsworth,  4  Wash. 
C.  C.  101;  Read  v.  Bertrand,  4  Wash.  C.  C.  514;  Shelton 
v.  Tiffin,  6  How.  163);  so  of  an  administrator.     (Rice  v. 
Houston,  13  Wall.  66.) 

Change  after  suit. — Jurisdiction  depends  on  the 
state  of  things  at  the  bringing  of  the  action,  and  subse- 
quent events  cannot  oust  it  (Mollan  v.  Torrance,  9 
Wheat,  537;  Dunn  v.  Clarke,  8  Peters,  1.)  So  it  -cannot 
be  divested  by  a  change  of  residence  of  either  party  (Mor- 
gan V.  Morj?an,  2  Wheat,  290;  Connolly  v.  Taylor,  2  Pe- 
ters, 556);  and  so  where  the  action  survives  on  the  death  of 
a  party,  and  his  administrator  continues  the  suit  (Clarke 
V.  Matthewson,  12  Peters,  164;  Whyte  v.  Gibbs,  20  How. 
541;  Trigg  v.  Conway,  Hemp.  711;  Hatfield  v.  Bushn^ll, 
1  Blatcht.  393);  or  in  proceedings  to  enforce  a  judcmeut 
(Hatch  V.  Dorr,  4  McLean,  112);  or  judgment  may  be  re- 
vived by  scire  facias,    (Penn  v.  Klyne,  Peters  C.  C.  446.) 

§  88.  Suits  by  wt»»i^nees* — Nor  shall  any 
circuit  or  district  court  have  cognizance  of  any 
suit,  except  upon  foreign  bills  of  exchange,  to  re- 
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cover  the  contents  of  any  promissory  note  or  other 
chose  in  action  in  favor  of  any  assignee,  or  of  any 
subsequent  holder,  if  such  instrument  be  payable 
to  bearer  and  be  not  made  by  any  corporation,  un- 
less such  suit  might  have  been  prosecuted  in  such 
court  to  recover  the  said  contents  if  no  assignment 
or  transfer  had  been  made.  (Act  of  March  3, 
1875,  18  U.  S.  Stats.  470,  as  amended  by  Act  of 
March  3,  1887,  24  U.  S.  Stats.  562,  and  re^nacted 
to  correct  enrollment  Aug.  13,  1888,  25  U.  S. 
Stats.  433.) 

Suits  Inr  assignee  of  choses  m  action.— Since  the 
act  of  1875  the  aansaee  of  a  choBe  in  action  may  sue  in  the 
Federal  court  (Von  Bokkelin  v.  Cook,  5  Sawy.  587.) 
Where  a  party  c^ms  through  an  assignmenti  he  must 
affirmatively  ^ow  that  the  action  might  have  been  sus- 
tained by  the  assijmor.  (Turner  v.  Bank,  4  DalL  8;  Mol- 
Ian  V.  Torrance,  9  Wheat.  537;  Bank  of  U.  S.  v.  Moss,  6 
How.  31;  Bradlev  v.  Bhines,  8  WaU.  393.)  Choses  in  ac- 
tion include  Idl  debts  and  all  chums  for  damages  for  breach 
of  contract  (Bnshnell  v.  Kennedy,  9  Wall.  387);  all  con- 
tracts, pronuBes,  and  covenants  for  the  delivery  of  the 
chatteU  .or  moneys  (Sheldon  v.  Sill,  8  How.  441);  open  ac- 
counts or  unliquidAted  aocounts,  as  well  as  promissory 
notes  (Sere  v.  Pitot,  6  Cranch,  332;  Wilkinson  v.  Wilkin- 
son, 2  Curt  582),  and  aH  torts,  when  connected  with  con- 
tracts (Bushnell  v.  Kennedy,  9  WalL  387);  but  not  torts 
arising  from  a  breach  of  some  duty  to  which  tiie  law  attaches 
damages  (Barney  v.  Globe  Bank,  5  Blatchf.  107);  nor  does 
the  term  apply  to  an  action  by  an  assignee  to  recover  the  pos- 
session of  the  chose  in  action  or  damages  for  its  wrongful  de- 
tention (Deshler  v.  Dodee,  16  How.  £22);  as  an  action  of  re- 
plevin to  recover  a  baiuc  bill  (Deshler  v.  Dodge,  16  How. 
G22);  nor  does  the  term '  'a8si|^ee"  in  the  proviso  in  this  sec- 
tion include  executors  and  acuninistrators  (Chappedelaine  v. 
Dechenaux,  4  Cranch,. 306;  Childress  v.  Emory,  8  Wheat. 
642;  Meyer  v.  Foulkrod,  4  Wash.  C.  C.  349);  but  an  as- 
signment by  operation  of  law,  as  to  an  assignee  in  insol* 
Tmd.  Pboo.— 95. 
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Tency  proceedings,  is  within  the  proviso  (Sere  v.  Pitot,  6 
Cranch,  332);  or  of  a  receiver  in  such  proceedings.  (Brad- 
ford V.  Jenks,  2  McLean,  130.)  The  phrase  *  promissory 
notes  negotiable  by  the  law-merchant''  contemplates  not^ 
in  the  hands  of  a  oonafde  purchaser  for  value,  subject  to 
no  equities  in  favor  of  the  maker.  (Gregg  v.  Weston,  7 
Biss.  360.)  All  cases  not  specially  within  the  exception  in 
this  section  are  within  the  general  operation  of  the  act 
(Briggs  v.  French,  2  Sum.  251);  for  if  the  assignor  could 
maintain  the  action  at  the  time  the  suit  was  commenced, 
the  assignee  may  sue.  (Chamberlain  v.  Eckert^  2  Biss. 
126;  but  see  Thazter  v.  Hatch,  6  McLean,  68.)  The 
assignee  of  an  appearance  baul  may  sue;  although 
the  marshal  and  defendants  are  citizens  of  the  same 
State.  (Bobvshall  v.  Oppenheimer,  4  Wash.  C.  C.  482.) 
The  bolder  of  a  foreign  bill  of  exchange  may  sue  in  the 
circuit  court  (Buckner  v.  Finley,  2  Peters,  586);  or  of  a 
bank  bill  (Wood  v.  Dummer,  3  Mason,  308);  or  he  may 
sue  a  stockholder,  although  the  note  is  payable  to  bearer. 
(BuUard  v.  Bell,  1  Mason,  243.)  The  holder  of  a  note 
may  sue  thereon  in  the  Federal  courts,  although  the  nom- 
inal payee  could  not  (Bank  v.  Wistar,  2  Peters,  318; 
Smith  V.  Glapp,  15  Peters,  125;  Bonnaffee  v.  Williams,  3 
How.  574;  Halstead  v.  Lyon,  2  McLean,  226;  Sackett  v. 
Davis,  3  McLean,  101;  Bullard  v.  Bell,  1  Mason,  243; 
Towne  v.  Smith,  1  Wood.  &  M.  115.)  As  to  holder  of  an 
acoonmiodation  note,  see  Noell  v.  Mitchell,  4  Bisa.  346; 
of  a  non-negotiable  note,  see  Shuford  v.  Cain,  1  Abb.  U. 
S.  302;  or  although  the  payee  indorsed  it  (Vamer  v.  West, 
1  Woods,  493);  and  so  where  maker  and  payee  were 
citizens  of  different  States  (White  v.  Leary,  3  DilL  378; 
Kirkham  v.  Hamilton,  6  Peters,  20);  but  if  both  maker 
and  payee  are  citizens  of  the  same  State,  an  indorsee 
cannot  sue  in  the  Federal  courts  (Keary  v.  Bank, 
16  Peters,  99;  Gibson  v.  Chew,  16  Peters,  315;  Drom- 
goole  V.  Bank,  2  How.  241;  Coffee  v.  Planters'  Bank, 
13  How.  183;  Willes  v.  Newberry,  4  McLean,  226; 
Shuford  V.  Cain,  1  Abb.  U.  S.  302;  SmaU  v.  King,  5 
McLean,  147);  nor  can  he  sue  a  remote  indorser  if  the 
intermediate  indorser  could  not  (Mollan  v.  Torrance^  9 
Wheat.  537);  but  if  the  indorsee  and  the  immediate  in- 
dorser are  citizens  of  different  States,  he  may  sue  in  the 


291  CIRCUIT  COURTS— JUBISDICTIOK.  §  88 

circuit  conrt  (Yonng  v.  Bryan,  6  Wheat.  146;  Evans  v. 
Gee,  11  Peters,  80;  Coffee  y.  Planters'  Bank,  13  How. 
183;  Campbell  V.  Jordan,  Uemp.  534;  Dennison  v.  Lamed, 
6  McLean,  496;  Codwise  y.  Gleason,  3  Day,  3),  although 
the  intermediate  indorser  could  not.     (Wilson  v.  Fisher, 
Bald.  133;  MiUedollar  v.  Bell,  2  Wall.  Jr.  334.)    If  the 
first  and  second  indorsers  agree  to  share  the  loss,  the 
former  may  sue  on  the  agreement,  although  the  latter  and 
the  payee  are  citizens  of  the  same  State.     (Phillips  v. 
Preston,  5  How.  278.)    If  a  note  does  not»  under  the  laws 
of  the  State,  possess  the  qualities  of  a  negotiable  instru- 
ment, the  assi^ee  cannot  sue.     (Gregg  v.  Weston,  7  Bias. 
360.)    The  assig^nee  of  a  note  and  mortgage,  if  of  the  re- 
quisite citizenship,  may  file  a  bill  to  foreclose  in  the  circuit 
court  (Seckel  y.  Backhaus,  7  Biss.  354);  but  if  they  are  as- 
signed by  delivery,  he  cannot  maintain  the  action  if  the 
a^gnor  W  mof^agor  are  citizens  of  the  same  State 
(Mersman  v.  Werges,  3  Fed.  Rep.  378;    1  McCrary,  628; 
reversed  112  U.  S.  139);  so  of  the  assignee  of  a  bond  and 
mortgage.     (Sheldon  v.  Sill,  8  How.  441;  Hill  v.  Winne, 
1  Biss.  275;  contrtz,  Dundas  v.  Bowler,  3  McLean,  204) 
The  assignee  of  a  municipal  bond,  if  negotiable,  may  sue 
in  the  circuit  court  (Porter  y.  Janesville,  3  Fed.  Rep.  617; 
Hidsey  v.  Township,  3  Fed.  Rep.  364);  or  of  a  negotiable 
bond,  although  the  obligor  and  the  person  to  whom  it  was 
issued  were  citizens  of  the  same  State.     (White  v.  Ver- 
mont &  M.  R.  R.  Co.,  21  How.  575;  Lexington  v.  Butler, 
14  Wall.  282;  Bradley  v.  WiUiams,  3  Hughes,  26.)    A 
coupon,  payable  to  bearer  is  negotiable  by  the  law  mer- 
chant (Pettit  V.  Hope,   18  Blatchf.  180),  and  the  holder 
may  sue  in  the  Federal  courts  (Thomson  v.  Lee  Co.,  3 
WalL  327;  McCoy  v.  Washington,  3  Phik.  290;  Pettit  v. 
Hope,  2  Fed.  Rep.  623);  although  the  party  from  whom 
he  received  it  could  not  maintain  the  addon.     (Cooper  v. 
Thompson,    13  Blatchi  434;  see  Clark  v.  Janesville,  1 
Biss.  98.)    An  equitable  assignee  of  a  claim  to  an  account 
cannot  sue  if  his  assignor  ooiUd  notb     (Wilkinson  v.  Wil- 
kinson, 2  Curt.  582.)    A  suit  to  compel  a  specific  perform-' 
aace  or  to  enforce  its  stipulations  was  not,  onder  this  sec- 
tion,  maintainable  by  an  assignee.      (Corbin  v.   Black 
Hawk  Co.,  105  U.  S.  659;  Deshler  v.  Dodge,  16  How. 
622;  Bushnell  v.  Kennedy,  9  WalL  387;  Sere  v.  Pitot,  6 
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Oranch,  332.)    The  a«sigiiee  of  a  judgment  founded  on 
contract  cannot  sue  unless  suit  might  have  been  brought 
had  assignment  not  been  made.     (Walker  y.  Howes,  104 
U.  S.  2&,)    If  a  bill  is  filed  to  set  aside  a  judgment,  the 
assignee  of  the  judgment  creditor  may  file  a  cross-bill  to 
enforce  the  judgment^  although  both  parties  are  citizens 
of   tiie  same  State.    (Railroad  Cos.   v.  Chamberlain,  6 
WaU.  748. )    The  assignee  of  a  judgment  against  a  foreign 
debtor  may  file  a  biU  in  the  circuit  court  to  set  aside  a 
fraudulent  conveyance  made  by  the  debtor  (Dexter  v. 
Smith,  2  Mason,  303);  and  so  can  the  assignee  of  a  judg- 
ment against  an  indorser  of  a  bill  of  exchange.     (Bean  v. 
Smi^,  2  Mason,  252.)    If  the  assi^ee  obtains  judgment 
on  a  note,  he  may  sue  to  enforce  a  hen  on  certain  property 
of  the  judgment  debtor.    (Ober  v.  Gallagher,  93  U.  S. 
199.)    An  assignee  may  prosecute  an  action  founded  on  a 
tort  without  regard  to  the  citizenship  of  the  assignor  (Van 
Bokkelin  v.  Cook,  5  Sawy.  587);  so  of  tiie  assignee  of  a 
right  of  action  for  damages  for  failure  to  protect  a  note 
from  protest.  (Barney  v.  Globe  Bank,  5  Blatchf.  107; 
Bernards  Township  v.  Stebbins,  109  U.  S.  341;  Independ- 
ent School  District  v.  Hall,  113  U.  S.  135;  Farmington  v. 
PiUsbury,  114  U.  S.  138;  New  Providence  v.  Halsey,  117 
U.  S.  336;  Cashman  v.  Amador  etc.   Canal  Co.,  118  U.  S. 
58;  Shoecraft  v.  Bloxham,  124  U.  S.  730;  BLkcklock  t. 
Small,  127  U.  S.  96;  So.  Montalet  v.  Murray,  4  Cranch, 
46;  Morgan  v.  Gay,  19  WalL  81.) 

Assignment  to  confer  Jurisdiction. — ^The  drouit 
court  has  Jurisdiction  of  a  controversy  between  citizens  of 
dififerent  States,  although  property  was  conveyed  to  onr  of 
the  paiides  to  enable  the  court  to  entertain  the  suit  (Mc- 
Donald V.  Smalley,  1  Peters,  620;  Smith  v.  Kemochen,  7 
How.  198;  Osborne  v.  Brooklyn  City  R.  R.  Co.,  5  BUtchf. 
366;  Foote  v.  Hancock,  15  Biatchf.  343;  Newby v.  Oregon 
Cent.  B.  B.  0>.,  1  Sawy.  63;  Briggs  v.  French,  2  Sum. 
251;  Hoyt  V.  Wright,  4  Fed.  Hep.  168);  but  the  transfer 
must  be  absolute  (De  Laveaaia  v.  Williams,  5  Sawy.  573); 
and  not  merely  colorable  (Maxfieldv.  Levy,  2  DalL  381; 
Jones  V.  League,  18  How.  76;  Barney  v.  Baltimore,  6  WaU. 
280;  see  RiclMrdson  v.  Mattison,  6  Biss.  31),  nor  collusive 
(Marion  v.  EUis,  9  Fed.  Bep.  367;  S.  C.  10  Fed.  Bep.  410: 
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Williamg  v.  Town  of  Nottawa,  3  Morr.  Tr.  256;  De  Lav- 
eaga  v.  Williams,  5  Sawy.  574;  Coffin  ▼.  Haggin,  11  Fed. 
Bep.  219);  and  a  party  having  an  equitable  tiUe  may  main- 
tain an  action  at  law  thereon.  (Browne  v.  Browne,  1 
Wash.  G.  C.  429;  Browne  v.  Arboncle,  1  Wash.  C.  C. 
404.) 

Colorable  and  ▼old  assigpunentB. — See  Maxfield  ▼. 
Levy,  4  Ball.  330  (C.  Ct.);  Hancock  v.  Hillegas,  2  Dall. 
380  (C.  Ct);  Tredway  v.  Sanger,  107  U.  S.  323;  Mersman 
V.  Werges,  112  U.  S.  139;  &rry  v.  Edmonds,  116  U.  S. 
550. 

Motive  for  assigiiment  will  not  affect  right  to 
me. — ^The  motive  with  which  a  person  purchases  property 
or  a  claim  has  nothing  to  do  wiui  his  right  to  mamtain  an 
action  thereon  in  the  national  courts.  (Neal  v.  Foster,  13 
Sawv.  236;.yermont  v.  Chicago  &  N.  W.  B.  Co.,  69  Iowa, 
297.)  When  the  owners  of  a  mortgage  sold  it  to  a  citizen 
of  another  State  for  the  express  purpose  of  giving  jurisdic- 
tion, if  the  purchaser  took  it  in  good  faith  without  knowl- 
edge of  such  purpose  the  mor^ge  passed  the  legal  title. 
(Smitii  V.  !^emochen,  7  How.  198;  Banigan  v.  Worcester, 
30  Fed.  Rep.  392.)  The  transfer  of  int^est  by  one  party 
to  a  suit  in  a  Federal  court,  to  a  citizen  of  the  same  State 
with  the  other  party,  wiU  not  oust  jurisdiction  of  the  court 
(Jarboe  v.  Templer,  38  Fed.  Bep.  213.)  Even  where  a 
statute  of  a  State  provided  that  in  the  case  of  fraudulent 
assignment  a  court  of  competent  jurisdiction  is  authorized 
to  declare  the  assignment  void,  although  the  assignee  is 
not  shown  to  have  notice  of  the  fraud,  the  equity  courts 
of  the  United  States  having  jurisdiction  can  enforce  rights 
under  such  statute.  (Bemheim  v.  Bimbanm,  30  Fed. 
Rep.  885;  Amer.  Freehold  L.  &  M.  Co.  v.  Thomas,  12  L. 
R.  A.  682.) 

Suits  by  assig^iee  of  choses  in  action. -~The 
court  has  no  jurisdiction  over  cases  where  an  assignee 
is  plaintiff  unless  the  court  would  have  had  jurisdiction 
had  the  action  been  brought  by  the  assignor.  (Newgass 
V.  New  Orleans,  33  Fed.  Rep.  193.)  But  where  the  trans- 
fer of  chosea  in  action  may  be  made  by  delivery,  and  the 
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obligation  is  made  to  bearer  and  by  a  corporation,  the 
court  has  jurisdiction,  although  had  the  suit  been  broneht 
by  a  former  holder  the  court  would  have  had  no  jurisdic- 
tion. (Id.)  This  rule  is  applied  to  an  action  by  an 
assignee  on  a  county  warrant  payable  to  bearer.  (Rollins 
T.  Chaffee  County,  34  Fed.  B.  91.)  An  assignee  of  county 
warrants  payable  to  a  third  person  or  his  order,  and  not 
indorsed  by  him  in  blank  or  to  the  order  of  the  assignee, 
cannot  sue  thereon  in  the  circuit  court  unless  such  third 
person  could  have  done  so.  (King  Iron  Bridge  &  Mfg.  Co. 
▼.  Oteo  County,  120  U.  S.  225.)  The  Jn(Uciary  Act  of 
March  3,  1887,  was  intended  to  prohibit  suits  in  the  Fed- 
eral court  by  assignees  of  choses  in  action  unless  the 
original  assignor  was  entitled  to  maintain  the  suit  in  aU 
cases,  except  suits  on  foreign  bills  of  exchange,  and  except 
suits  on  promissory  notes  made  payable  to  bearer  and  ex- 
ecuted by  a  corporation.  (Wilson  y.  Knox  County,  43 
Fed.  Kep.  481;  Hudson  v.  Bishop,  38  Fed.  Jtep.  680.) 
Where  the  record  does  not  show  of  what  State  the  as- 
signor is  a  corporation,  the  prohibition  of  the  statute 
applies.  (Brook  y.  Northwestern  Fuel  Co.,  130  U.  8. 
341.)  The  assignee  of  a  contract  cannot  sue  for  its  en- 
forcement in  the  circuit  court  if  the  assignor  could  not 
have  done  so.  (Shoecraft  y.  Bloxham,  124  U.  S.  730.) 
So  of  the  assi^ee  of  a  written  contract  of  lease.  (Be- 
public  Iron  Mm.  Co.  v.  Jones,  37  Fed.  Rep.  721.)  8o 
of  the  assignee  of  a  contract  of  reinsurance.  (Laird  v. 
Indemnity  Mut.  M.  Assur.  Co.,  44  Fed.  Rep.  712.)  So 
of  the  assignee  of  a  guardian's  bond.  (Hudson  v.  Bishop, 
supra,)  So  the  restriction  applies  to  the  assignee  of  a 
mortgage  given  as  security  for  a  promissory  note.  (Shel- 
don y.  Sill,  8  How.  441;  but  see  Act  of  March  3, 1875, 
chap.  137.)  Although  the  maker  and  payee  of  a  nego- 
tiate note  secured  by  a  mortgage  are  citizens  of  the  same 
State,  an  indorsee  of  the  note  living  in  another  State  may, 
since  the  Act  of  1875,  foreclose  the  mortgage  in  the  United 
States  circuit  court.  (Treadway  v.  Sanger,  107  U.  S.  323; 
Mersman  v.  Werges,  112  U.  S.  139.)  S>  it  applies  to  the 
assignee  of  a  claim  for  damages  for  refusal  to  pay  for  |foods 
purchased  under  an  oral  contract.  (Simons  v.  Ypsilanti 
Paper  Co.,  33  Fed.  Rep.  193.)  Under  U.  S.  Rev.  Stats, 
sec  629,  a  suit  to  enforce  performance  of  a  contract  is  one 
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to  recover  the  contents  of  a  chose  in  action.  (Shoecraft  v. 
Blozfaam,  124  U.  S.  730.)  The  circuit  conrt  of  the  United 
States  has  no  jurisdiction  of  a  suit  founded  on  contract  in 
favor  of  an  assignee,  where  it  does  not  appear  tiiat  the 
plaintiffs  assignor  could  have  brought  suit  on  the  contract 
if  no  assignment  hid  been  made.  (Brock  v.  Northwest- 
em  Fuel  Co.,  130  U.  S.  341;  Shoecraft  v.  Bloxham,  supra,) 
An  action  to  recover  the  amount  of  a  mortgage  bond  is 
not  within  the  jurisdiction  of  the  circuit  court  when 
brought  by  an  assignee  thereof,  in  a  case  in  which  the  as- 
aignor  could  not  have  sued.  (Blacklock  v.  Small,  127  U. 
S.  96.) 

To  what  restriction  does  not  extend.— The  United 
States  circuit  court  has  jurisdiction  of  an  action  for  dam- 
i^es  for  wrongfully  enterinff  on  lands  and  carrying  away 
tne^  timber  thereon,  brou^t  by  an  assignee  of  a  claim 
against  a  citizen  of  another  State,  although  the  assignor 
oonld  not  himself  have  sued  in  that  .court.  (Ambler  v. 
S^pinger,  137  U.  S.  480.)  The  exception  in  the  statute 
duf  not  extend  to  a  suit  on  a  chose  in  action  to  recover  a 
specific  chattel,  or  for  damages  for  its  wrongful  caption  or 
detention.  (Id.;  Deshler  v.  Dodge,  56  U.  S.  622.)  It 
does  not  apply  to  mere  naked  rights  founded  on  some 
wrongful  act  or  neglect  of  duty  to  which  the  law  attaches 
damages.  (Bushnell  v.  Kennedy,  76  U.S.  387.)  The  sale 
of  an  equitable  interest  in  land  is  not  a  mere  assignment  of 
a  right  of  action  relating  thereto;  and  in  a  suit  in  a  national 
court  it  is  not  material  what  is  the  citizenship  of  his  vend- 
or, under  whom  he  claims.  (Gest  v.  Packwood,  30  Fed. 
Kep.  525.)  An  order  drawn  on  a  city  and  accepted  is  not 
an  assisnment  of  the  contractor's  claom,  within  the  mean- 
ing of  &e  Act  of  August  13^  1888,  providing  that  an  as- 
signee cannot  bring  suit  in  the  circuit  court  unless  the 
assignor  might  have  done  so,  had  no  assignment  been  made. 
(Ri^ey  V.  Superior,  41  Fed.  Rep.  113.)  The  restriction 
does  not  extend  to  suits  removed  to  such  court  from  a  State 
court.  (Delaware  County  v.  Diebold  Safe  &  Look  Co., 
135  U.  S.  473;  see  Independent  School  District  v.  Hall, 
113  U.  S.  135;  Chickaming  v.  Carpenter,  106  U.  S.  363; 
Marine  etc.  Min.  &  Mfg.  Co.  v.  Bradley,  105  U.  S.  175.)  . 
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Holders  of  negrotiable  inBtruments. — In  the  Act 
of  1S87  the  cUnse  **or  of  any  subsequent  holder  of  snch 
instrument  be  payable  to  bearer,  and  be  not  made  by  any 
corporation,''  the  word  ''  of  "  preceding  the  words  '*  such 
instrument"  should  be  held  to  be  ''if."  (Newgass  v. 
New  Orleans,  33  Fed.  Rep.  196.)  The  Act  of  August  13, 
1888,  corrects  the  error  mentioned.  The  test  of  the 
negotiability  of  a  note,  in  order  to  determine  the  rig^t  of 
an  assignee  to  sue  'tiiereon  in  the  circuit  court  of  the 
United  States,  under  the  Act  of  Congress  of  1875,  is  its 
negotiabiUtjr  according  to  the  principles  of  the  law-mer- 
chant^ and  is  not  affected  by  State  statutes.  (Windsor 
Sav.  Bank  v.  McMahon,  38  Fed.  Bep.  283.)  The  provis- 
ion rehkting  to  suits  by  an  assignee  under  the  Act  of  1888 
does  not  forbid  the  Federal  court  to  take  jurisdiction  of  a 
suit  by  the  holder  of  an  order,  a  resident  of  a  foreign  State, 
against  the  drawee,  a  resident  of  the  State  of  the  drawer, 
the  citizensMp  in  such  case  being  diverse.  (Superiors. 
Bipley,  138  XL  S.  93.)  But  one  who  buys  a  promiflsory 
note  payable  to  order,  and  afterward  fills  the  blank  with 
his  own  name  as  payee,  is  an  assijgnee  within  the  Act  of 
1875,  as  amended,  and  is  not  entitled  to  sue  the  original 
holder  and  the  maker^  both  being  citizens  of  the  State  in 
whidi  suit  is  brought.  (Steel  v.  Rathbun,  42  Fed.  B;ep. 
390.)  Where  the  maker  and  payee  of  a  note  are  boui 
citizens  of  the  same  State,  it  may  be  proved  in  a  suit  by 
the  indorsee  that  the  indorsee  was  in  fact  the  real  payee, 
imd  tiiat  there  never  had  been  any  assignment  of  the  note. 
(Groldsmith  v.  Holmes,  36  Fed.  Rep.  484.)  Drain  orders 
drawn  by  a  county  drain  commissioner  upon  a  county 
treasurer,  and  which  are  required  to  be  paid  by  a  tax  as- 
sessed and  collected  from  the  owners  of  property  bene- 
fited thereby,  are  so  far  negotiable  that  suit  brought  upon 
them  by  the  holder  is  not  outside  of  the  juxisdiction  oi  a 
Federal  court.  (See  Aylesworth  ▼•  Gratiot  Oonnty,  43 
Fed.  Bep.  350;  M'Micken  v.  Webb,  11  Peters,  25;  Bnd- 
ley  V.  Hunt,  8  WalL  393;  Parker  v.  Ormsby,  141  U.  S. 
81;  Dromgoole  v.  Farmers  &  Meich.  Bank,  2  How.  241.) 

§  89.  Citisensliip  or  national  1»aitlciitir 
associations*— That  all  national  banking  asso- 
ciations established  under  the  laws  of  the  United 
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States  shall,  for  the  purpose  of  all  actions  by  or 
against  them,  real,  personal,  or  mixed,  and  all  suits 
in  equity,  be  deemed  citizens  of  the  States  in  which 
they  are  respectively  located;  and  in  such  cases  the 
circuit  and  district  courts  shall  not  have  jurisdiction 
other  than  such  as  they  would  have  in  cases  between 
individual  citizens  of  the  same  State.  (Act  ap* 
proved  August  13,  1888;  25  U.  S.  Stats.  433,  sec. 
4,  cl.  1.) 

§  90*  IVotto  alTect  certain  cases. — ^The 
provisions  of  this  section  shall  not  be  held  to  affect 
the  jurisdiction  of  the  courts  of  the  United  States 
in  cases  commenced  by  the  United  States  or  by  di- 
rection of  any  officer  thereof,  or  cases  for  winding 
up  the  affidrs  of  any  such  bank.     (Id.  cL  2.) 

National  banks. — The  circuit  court  has  jurisdiction 
of  suits  by  or  against  national  banks,  without  regard  to 
citizenship.  (Wilson  Co.  y.  Nat.  Bank,  103  U.  S.  770.) 
Section  629  of  the  Revised  Statutes  authorizes  national 
banks  to  sue  or  be  sued  in  the  circuit  courts  (First  Nat. 
Bank  v.  Douglas  Co.,  3  DilL  298);  subd.  10  of  this  section 
was  not  rep^ed  by  the  Act  of  1875  (Third  Nat.  Bank  v. 
Harrison,  3  McCrary,  162);  irrespective  of  citizenship  or 
amount  (Kennedy  v.  Gibson,  8  Wall.  498;  Union  Nat. 
Bank  v.  Chicago,  3  Biss.  82;  Main  v.  Second  Nat.  Bank,  6 
Biss.  26;  First  Nat  Bank  v.  Douglas  Co.,  3  Dill.  298;  Foss 
V.  First  Nat.  Bank,  1  McCrary,  474;  but  see  St.  Louis 
Nat.  Bank  v.  Brinkmaa,  1  Fed.-  Rep.  46);  it  refers  to  asso- 
ciations as  parties,  and  not  to  liabilities,  or  causes  of  action 
(Commercial  Nat.  Bank  v.  Summons,  8  Chic.  L.  N.  164); 
out  it  does  not  invest  the  circuit  courts  with  exclusive 
jurisdiction;  their  jurisdiction  is  only  concurrent  with  that 
of  the  State  courts.  (Pettilon  v.  Noble,  7  Biss.  449.)  A 
national  bank  cannot  sue  in  the  circuit  court  in  another 
district  unless  the  amount  is  over  five  hundred  dollars  (St. 
Louis  Nat.  Bank  v.  Brinkman,  1  Fed.  Kep.  45);  and  a  cir- 
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cuit  court  has  no  jurisdiction  of  an  action  by  the  assignee 
of  a  national  bank  to  restrain  the  sale  of  bonds  deposited 
to  secure  its  notes.  (Van  Antwerp  y.  Hulburd,  8  Blatchf . 
282.)  A  national  bank  may  sue  the  maker  of  a  note  as- 
signed to  it  (Mitchell  v.  Walker,  36  Leg.  Int.  64);  or  may 
sue  on  a  coupon  of  a  municipal  bond.  ( First  Nat.  Bank  v. 
Bennington,  16  Blatchf.  53. )  The  mere  grant  to  a  corpo- 
ration of  the  right  to  sue  does  not  imply  a  right  to  sue  in 
the  Federal  courts.  (Bank  v.  Deveaux,  5  Granch,  61 ;  Bank 
of  U.  S.  V.  Martin,  5  Peters,  479.)  The  tenth  subdivision 
of  this  section  has  been  repealed  by  statute  (Acts  of  1881- 
82,  ch.  290,  sec.  4),  and  a  national  bank  cannot  now  maintain 
a  suit  against  residents  of  its  own  State  and  judicial  dis- 
trict. (Nat  Bank  of  Jefferson  v.  Fore,  Cir.  Ot  Tex.,  25 
Fed.  Rep.  209.)  A  Federal  court  cannot  issue  a  writ  of 
attachment  before  final  judgment  against  a  national  bank. 
(Butler  V.  Coleman,  124  U.  S.  721.) 

§  9L     IVo  appellate  Jurisdiction*  — The 

last  sentence  of  sec.  1  of  the  Act  of  March  3,  1875, 
18  U.  S.  Stats.  470,  conferring  appellate  jurisdic- 
tion upon  circuit  courts  in  suits  arising  in  the  dis- 
trict courts,  was  repealed  by  the  Act  of  March  3, 
1891,  sec.  4.  (Act  creating  the  Circuit  Court  of  Ap- 
peals, 26  U.  8.  Stats.  829.) 

§  92.     Concurrent  -witii  court  of  claims. 

— ^The  circuit  courts  of  the  United  States  shall 
have  concurrent  jurisdiction  with  the  court  of 
<;laims  in  all  cases  where  the  amount  of  such  claim 
exceeds  one  thousand  dollars  and  does  not  exceed 
ten  thousand  dollars,  and  all  causes  brought  for 
trial  shall  be  tried  by  the  court  without  a  jury.  (24 
V.  S.  Stats.  605,  sec.  2. 

§  9S  (637).  Jurisdiction  o€  cases  trans- 
Cerred  from,  district  courts  on  account  of 
disability,  etc- — When  any  cause,  civil  or  crim- 
inal, of  whatever  nature,  is  removed  into  a  circuit 
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court,  as  provided  by  law,  from  a  district  court 
wherein  the  same  is  cognizable,  on  account  of  the 
disability  of  the  judge  of  such  district  court,  or  by 
reason  of  his  being  concerned  in  interest  therein, 
or  having  been  of  counsel  for  either  party,  or  being 
BO  related  to  or  connected  with  either  party  to 
such  cause  as  to  render  it  improper,  in  his  opinion, 
for  him  to  sit  on  the  trial  thereof,  such  circuit 
court  shall  have  the  same  cognizance  of  such  cause 
and  in  like  manner,  as  the  said  district  court  might 
have,  or  as  said  circuit  [court]  might  have  if  the 
same  had  been  originally  and  lawfully  commenced 
therein;  and  shall  proceed  to  hear  and  determine 
the  same  accordingly.  (Rev.  Stats,  sec.  637;  see 
sees.  587,  601.) 

§    94  (638).      Courts   alurays    open    for 

certain  purposes* — The  circuit  courts,  as  courts 
of  equity,  shall  be  deemed  always  open  for  the 
purpose  of  filing  any  pleading,  of  issuing  and  re- 
turning mesne  and  final  process,  and  of  making 
and  directing  all  interlocutory  motions,  orders, 
rules,  and  other  proceedings,  preparatory  to  the 
hearing,  upon  their  merits,  of  all  causes  pending 
therein.  And  any  judge  of  a  circuit  court  may, 
upon  reasonable  notice  to  the  parties,  make  and 
direct  and  award,  at  chambers  or  in  the  clerk's  office, 
and  in  vacation  as  well  as  in  term,  all  such  process, 
commissions,  orders,  rules,  and  other  proceedings^ 
whenever  the  same  are  not  grantable,  of  course, 
according  to  the  rules  and  practice  of  the  courts 
Bev.  Stats,  sec.  638.) 
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§  95(630).  In  Bankruptcy.— The  circuit 
courts  shall  have  jurisdiction  in.  matters  in  bank- 
ruptcy, to  be  exercised  within  the  limits  and  in 
the  manner  provided  by  law.  (Rev.  Stats,  sec. 
630.) 
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CHAPTER  VIII. 
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§  101.  Ftoceedings  to  effect  removal. 
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§  106.  Removal  of  suits  and  prosecutions  against  revenue  officers  and 
officers  acting  under  registration  laws. 

§  107.  Ronoval  of  suits  by  aliens  in  a  particular  case. 

§  108.  Proceedings  for  removal— Petition,  when  filed. 

§  109.  Bond  and  security. 

§  110.  State  court  to  proceed  no  further  in  the  suit. 
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§  112.  Process,  not  affected  by. 

§  lis.  Dismissal,  when. 

§  114.  Remanding  order  not  appealable. 

§  115.  Issues  of  fact,  when  to  be  tried  by  jury. 

§  116.  Issues  of  fact  to  be  tried  by  the  court. 

1 117.  Division  of  opinion  in  civil  causes— Decision  by  presiding  judge. 

§  118.  Division  of  opinion  in  criminal  causes— Certificate. 

S  119.  Division  of  opinion  in  civil  causes— Certificate. 

§  96.  Jurisdiction  as  groTerned  by  tlie 
subject-matter  of  tbe  action* — ^That  any 
suit  of  a  civil  nature,  at  law  or  in  equity,  arising 
under  the  Constitution  or  laws  of  tbe  United 
States,  or  treaties  made,  or  which  shall  be  made, 
under  their  authority,  of  which  the  circuit  courts 
of  the  United  States  are  given  original  jurisdiction 

Fkd.  Proo.— 9«. 
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by  the  preceding  section,  which  may  now  be  pend- 
ing, or  which  may  hereafter  be  brought  in  any 
State  court,  may  be  removed  by  the  defendant  or  de- 
fendants therein  to  the  circuit  court  of  the  United 
States  for  the  proper  district.  (Act  of  March  3, 
1875,  18  XJ.  S.  Stats.  470,  as  amended  by  the 
Act  of  March  3,  1887,  24  U.  S.  Stats.  652,  as 
re-enacted  by  the  Act  of  Aug.  13,  1888,  25  XJ.  S. 
Stats.  433.) 

See  BMtj's  Bbhovai.,  Bea  98. 

Suits  removable. — Where  the  ground  of  removal  is 
the  subject-matter,  and  not  citizenship,  the  suit  must 
arise,  in  part  at  least,  out  of  a  controversy  in  regard  to 
some  provision  in  the  Constitution  or  laws  of  Congress 
(Crold  Washing  etc.  Co.  v.  Keyes,  96  U.  S.  199);  in  such 
cases  it  is  removable,  irrespective  of  citizenship.  (Wilder 
V.  Union  Nat.  Bk.,  12  Chic.  L.  N.  75.)  It  is  not  enough 
that  a  plea  to  the  jurisdiction  of  the  State  court  has  been 
or  may  be  interposed,  involving  constitutional  questions 
(State  V.  Bowen,  8  Rich.  N.  S.  382);  so  merely  claiming 
title  under  an  Act  of  Congress  will  not  authorize  a 
removal.  (Hoadley  v.  San  Francisco,  94  U.  S.  4;  S.  C'. ,  3 
Sawy.  553;  Trafton  v.  Nouses,  4  Sawy.  178.)  A  suit  be- 
tween a  land-owner  and  an  mcorporated  company  seekin^r 
to  appropriate  the  land  under  the  law  of  eminent  domain 
may  be  removed  (Patterson  v.  Boom  Co.,  3  DilL  465;  S. 
C,  98  U.  S.  403);  or  a  bill  in  equity  to  reform  an  insurance 
policy  (Charter  Oak  Co.  v.  Star  Ins.  Co.,  6  Bktchf.  208); 
or  a  special  statutory  proceeding  to  confirm  a  land  title 
(Parker  V.  Overman,  18  How.  137;  S.  C,  Hemp.  692);  or 
an  action  by  an  attorney  to  recover  fees  and  have  the 
amount  declared  a  lien  upon  property  sold  (Pettus  v. 
Georgia  R.  Co.,  3  Woods,  620);  or  suits  by  attachment 
(Barney  v.  Globe  Bank,  5  Blatchf.  107;  Sayles  v.  North- 
western Ins.  Co.,  2  Curt.  212);  or  a  controversy  as  to  the 
validity  of  an  attachment  (Keith  v.  Levi,  2  Fed.  Rep. 
743;  1  McCrary,  343);  or  a  proceeding  by  mandamus  to 
compel  a  company  to  transfer  certificates  of  stock;— may 
be  removed.  (Washington  Imp.  Co.  v.  Kans.  Pacific  R. 
Co.,  5  Dill.  489.)    But  a  claim  against  an  estate,  pendiug 
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an  appeal  from  the  decision  of  the  commissioners  appointed 
by  the  probate  court,  is  not  removable  under  the  Act  of 
1867  (Du  Vivier  v.  Hopkins,  116  Mass.  125;  but  see  Payne 
V.  Hook,  7  Wall.  425;  14  Wall.  252;  Craigiev.  McArthur, 
4  Dill.  474;  S.  C,  15  Alb.  L.  J.  121;  4  Cent  L.  J.  237;  9 
Chic.  L.  N.  156);  and  a  contest  in  regard  to  the  distribu- 
tion of  an  estate  must  be  removed  before  the  original 
trial.  (Craigie  v.  McArthur,  4  DiU.  474;  S.  C,  16 
Alb.  L.  J.  120;  4  Cent.  L.  J.  273;  9  Chic.  L.  N.  156.)  A 
bill  to  reform  a  contract  may  be  removed.  (Charter  Oak 
F.  Ins.  Co.  V.  Star  Ins.  Co.,  6  Blatchf.  208.)  A  bUl  to 
compel  a  trustee  to  apply  the  income  to  pay  the  debts  of 
the  cestui  que  trust,  where  the  latter  is  a  non-resident,  may 
be  removed  (Broadway  Bank  v.  Adams,  130  Mass.  431); 
or  a  bill  to  obtain  an  accounting  from  a  mortgagor  (Upton  v. 
New  Jersey  S.  R.  Co.,  25  N.  J.  Eq.  372);  or  a  proceeding 
in  chancery  by  a  purchaser  at  a  sheriff's  sale  to  have  the 
sale  confirmed  (Parker  v.  Overman,  18  How.  137);  or  a 
bill  to  compel  the  surrender  of  a  note  on  the  ground  of 
collusion  and  fraud,  though  a  former  decree  had  been  ren- 
dered in  a  State  court  requiring  him  to  surrender  the  note, 
may  be  removed.  ,  (Hatch  v.  Preston,  I  Biss.  19. )  If  a 
proceeding  to  annul  a  judgment  is  equivalent  to  a  bill  in 
equity  to  set  aside  the  judgment,  the  case  is  removable. 
(Barrow  v.  Hunton,  99  U.  S.  80.)  A  suit  in  a  State  court 
to  restrain  or  stay  execution  of  a  judgment  by  seizure  and 
sale  of  lands  may  be  removed.  (Watson  v.  Boudurant,  2 
Woods,  166.)  The  right  of  removal  of  a  railway  fore- 
closure suit  is  not  affected  by  the  pendency  of  another 
suit  in  the  State  court  by  stockholders  against  the  com- 
pany. (Scott  V.  Clinton  &  S.  R.  Co.,  6  Biss.  629;  S.  C.,  8 
Chic.  L.  N.  210.)  An  in  junction  suit  is  a  sufficiently 
independent  suit  to  authorize  a  removal.  (Boudurant  v. 
Watson,  103  U.  S.  281.)  Section  seven  hundred  and 
twenty  of  the  Revised  Statutes,  forbidding  Federal  courts 
to  enjoin  proceedings  in  State  courts,  does  not  forbid  the 
removal  of  injunction  suits.  (Boudurant  v.  Watson,  103 
U.  S.  281.)  To  be  removable,  the  suit  must  be  a  suit 
within  the  meaning  of  the  State  law  (In  re  Iowa  &  M. 
Const.  Co.,  6  Fed.  Rep.  799;  3  McCrary,  310);  and  where 
there  is  no  controversy,  the  suit  cannot  be  removed  (Shum- 
way  V.  Chicago  &  Iowa  R.  Co.,  4  Fed.  Rep.  385;  Fasnacht 
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V.  Frank,  23  Wall.  416);  as  where  default  has  been  made. 
(Berrian  v.  Chetwood,  9  Fed.  Rep.  678.)  A  suit  against  a 
foreign  corporation^  followed  by  an  attachment,  is  a  suit 
(Barney  v.  Globe  Hank,  5  Blatchf.  107),  but  a  motion  under 
a  State  statute  as  to  corporations,  for  execution  against  a 
stockholder,  is  not  a  suit,  at  law  or  in  equity.  (Webber 
V.  Humphreys,  5  Dill.  223;  Smith  v.  St.  Louis  Mut.  L. 
Ins.  Co.,  3  Tenn.  Ch.  350;  S.  C,  4  Cent.  L.  J.  663.) 

Suits  not  removable. — ^A  suit  will  not  be  removed 
unless  the  circuit  court  has  jurisdiction  of  the  subject- 
matter,  and  the  power  to  do  substantial  justice  between 
the  parties  (Rogers  v.  Rogers,  1  Paige,  183);  nor  is  a  suit 
removable  which  could  not  have  been  brought  in  the  cir- 
cuit court  by  original  process.  (Watson  v.  Boudurant^  30 
La.  An.  1 ;  Denniston  v.  Potts,  19  Miss.  36;  Goodrich  v. 
Hunton,  29  La.  An.  382;  contra,  Bliven  v.  New  England 
Screw  Co.,  3  Blatchf.  112.)  If  the  circuit  court  has  no 
jurisdiction  over  a  single  count  of  the  declaration,  the 
case  cannot  be  removed.  (Gale  v.  Babcock,  4  Wash.  C. 
C.  314.)  A  case  of  condemnation  of  property  is  not  re- 
movable where  the  State  law  vests  title  in  a  municipal 
corporation,  and  provides  for  the  assessment  of  damages. 
(White  V.  The  City,  8  Phila.  241.)  Ancillary  suits  are 
not  removable.  (Ranlett  v.  Collier  White  iJead  Co..  30 
La.  An.  pt.  1,  56;  Croodrich  v.  Hunton,  29  La.  An.  372; 
Claflin  V.  McDermott,  12  Fed.  Rep.  37-'^;  20  Blatchf.  552; 
The  Cortes  (Do.  v.  Thannhauser,  9  Fed.  Rep.  226;  21 
Blatchf.  552.)  A  bill  filed  to  vacate  a  judgment  cannot 
be  removed.  (Barrow  v.  Hunton,  99  IT.  S.  80;  Groodri^h 
v.  Hunton,  29  La.  An.  372;  Ranlett  v.  Collier  White 
Lead  Co.,  30  La.  An.  pt.  1,  56.)  Illegality  of  the  final 
process  of  a  State  court  is  not  such  a  suit  as  may  be  re- 
moved (Besser  v.  Munford,  63  Ga.  446),  or  if  an  inter- 
vener seeks  to  have  the  question  of  title  determined  under 
an  execution  issued  out  of  a  State  court  (Bank  v.  Turn- 
bull,  16  Wall.  190;  Harrison  v.  Shorter,  59  Ga.  512);  or 
where  a  stranger  seeks  to  enjoin  the  sale  of  property  un- 
der execution  (Watson  v.  Boudnrant,  30  La.  An.  1 ;  but 
seeS.  C,  Woods,  165);  or  a  foreign  citizen  seeks  to  enjoin 
an  execution.  (Goodrich  v.  Hunton,  29  La.  An.  372» 
Rogers  v.   Rogers,  1  Paige,   183;    Nye  v.  Isightingale^ 
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6  R.  I.  439.)     A  merely  ancillary  proceeding  by  a  third 
person  to  enjoin  a  seizure  and  sale  under  a  judgment 
IS  not  removable.    (Watson  v.  Boudurant,  30  La.  An.  1.) 
So  the  claim  of  a  garnishee  is  ancillary,  and  not  remova- 
ble.   (Weeks  v.  BilHngs,  55  N.  H.  371;  Pratt  v.  Albright, 
9  fed.  Kep.  636.)    A  petition  merely  ancillary  to    an 
ejectment  suit  already  passed  to  judgment  is  not  remova- 
ble.    (Chapman  v.  Barger,  4  Dill.  557.)    It  a  counter- 
claim is  filed  in  a  suit  against  the  citizen  of  the  State 
where  suit  is  brought,  it  cannot  be  removed.     (West  v. 
Aurora,  6  WalL  139.)    The  fact  that  a  cross-bill  has  been 
filed,  setting  up  the  same  matters  put  in  issue  by  the 
original  bill  and  answer,  cannot  affect  the  jurisdiction, 
as  it  is  but  a  mere  appendage  to  the  original  bill  (Donohoe 
V.  Mariposa  Land  &  M..  Co.,  6  Cent.  L.  J.  487) — a  mere 
auxiliary  to  the  original  bill  (Rubber  Co.  v.  Goodyear,  9 
Wall.  809;  Cross  v.  Del  Valle,  1  WaU.  5;  Field  v.  Schief- 
felin,  7  Johns.  Ch.  252);  a  defense  in  the  suit  (Gallatin  v. 
Irwin,   Hopk.   Ch.    59),   constituting,  with  the  original 
bill,  but  one  suit.     (Ayer  v.  Carver,  17  How.  595;  Slason 
V.  Wright.  14  Vt.  210.)    A  bill  to  establish  a  resulting 
trust  on  laud  cannot  be  removed  unless  the  mortgagor  is 
a  citizen  of  the  same  State  as  the  plaintilf.     (Chester  v. 
Chester,  7  Fed.  Rep.  1.)    A  foreclosure  suit  is  not  re- 
movable on  the  application  of  a  subsequent  encumbrancer. 
(Donohoe  v.  Mariposa  L.  &M.  Co.,  6  Cent.  L.  J.  487. 
See  Kurtz  v.  Moffit,  115  U.  S.  487;  Thorn  Wire  Hedge 
Co.  V.  Fuller,  122  U.  S.  635.)    Under  the  Act  of  1882,  a 
Biiit  by  or  against  national  banks  cannot  be  removed  from 
a  State  court  to  a  circuit  court  of  the  United  States,  unless 
a  similar  suit  by  or  against  a  State  bank  in  a  like  situa- 
tion with  the  national  bank  could  be  so  removed.  (Leather 
Manufacturers'  Bank  v.  Cooper,  120  U.  S.  778. ) 

Gases  arising  under  the  Constitution,  laws,  or 
treaties.— ^Whenever  the  decision  of  a  case  depends  upon 
the  construction  of  the  Constitution  of  the  United  States, 
an  act  of  Congress,  or  treaty,  the  case  may  be  removed  if 
the  matter  in  dispute  exceeds  five  hundred  dollars.  («^old 
Washing  &  W.  Co.  v.  Keyes,  96  U.  S.  199;  Woolridge 
V.  McKenna,  8  Fed.  Rep.  650;  Connor  v.  Scott,  4  Dill. 
242;  New  Orleans  M.  &  T.  R.  Co.  v.  Mississippi,  102  U. 
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S.  135.)  A  snit  arises  whenever,  upon  the  whole  record, 
there  is  a  controversy  involving  the  construction  of  either 
(Cohens  v.  Virginia,  6  Wheat.  264;  Mayor  of  New  York 
V.  Cooper,  6  Wall,  247;  Tennessee  v.  Davis,  100  U.  8. 
275;  Van  Allen  v.  Atchison  C.  &  P.  R.  Co.,  3  Fed. 
Rep.  545;  Hatch  v.  Wallamet  Iron  B.  Co.,  11  The  Re- 
porter, N.  S.  630;  McCrary,  698;  N.  O.  etc.  Railroad  v. 
Mississippi,  102  U.  S.  135;  Gold  Wash.  &  W.  Co.  v. 
Keyes,  96  U.  S.  201;  Connor  v.  State,  4  Dill.  242;  Wool- 
ridge  v.  McEenna,  8  Fed.  Rep.  650);  but  they  must  be 
directly  and  not  incidentally  called  in  question  (State  v. 
Bowen,  8  Rich.  N.  S.  382);  and  if  a  suit  involves  a  Federal 
question,  it  may  be  removed,  although  other  questions 
founded  on  principles  of  general  law  may  be  involved 
(Connor  v.  Scott,  4  DilL  242);  and  although  a  State  is 
plaintiff  (New  Orleans  M.  &  T.  R.  Co.  v.  State,  13  Chic. 
L.  N.  93),  and  the  citizenship  of  the  parties  has  nothing 
to  do  with  the  question.  (Wilder  v.  Union  Nat.  Bank,  12 
Chic.  L.  N.  75.)  If  the  plaintiff  is  a  corporation  created 
by  an  act  of  Congress,  the  case  arises  under  the  laws  of 
Congress  (Osborn  v.  Bank  of  U.  S.,  9  Wheat.  738;  U.  P. 
R.  R.  Co.  V.  McComb,  1  Fed.  Rep.  799;  17  Blatchf.  510; 
Gold  Wash.  Co.  v.  Keyes,  96  U.  S.  199,  distinguished; 
Raiboad  Company  v.  Mississippi,  102  U.  S.  135);  but  it  is 
otherwise  in  the  case  of  a  tiational  bank.  (Pettilon  v. 
Noble,  7  Biss.  449.)  (Dases  involving  questions  under  the 
bankrupt  act  are  removable  (Connor  v.  Scott,  4  Dill.  242; 
Honser  v.  Clayton,  3  Woods,  273;  Hebert  v.  Lefevre,  31 
La.  An.  363;  Payson  v.  Dietz,  5  Chic.  L.  N.  434;  Wehl 
V.  Wald,  18  Blatch.  163;  Woolridge  v.  McKenna,  8  Fed. 
Rep.  650);  or  cases  under  the  homestead  laws  of  the  United 
States  (Van  Allen  v.  Atchison,  C.  &  P.  R.  Co.,  3  Fed. 
Rep.  545;  1  McCrary,  598;)  or  under  the  act  of  Congress 
respecting  customs  and  duties  (Omer  v.  Saunders,  3  Dill. 
284;)  but  the  erroneous  levy  of  State  taxes  does  not  in- 
volve a  Federal  question.  (Berger  v.  Douglas  Co. ,  5  Fed. 
Rep.  23;  2  McCrary,  483.)  A  suit  begun  by  a  defeated 
candidate  for  a  State  office,  to  try  his  right  to  the  office, 
does  not  involve  a  Federal  question.  (Dubuclet  v.  State, 
2  Morr.  Trans.  559.)  So  where  the  State  supreme  court 
in  the  State  where  action  is  brought  refuses  to  make  the 
construction  of  the  laws  of  another  State  decided  by  its 
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supreme  court  the  rule  of  decision,  it  does  not  involve 
a  Federal  question  (Wiggins  V.  Chicago  &  A.  R.  Co.,  11 
Fed.  Bep.  381;  3  McCrary,  609);  so  a  case  brought  to  en- 
furce  the  contract  for  a  royalty  is  not  a  case  arising  under 
the  patent  laws,  unless  brought  against  a  citizen  of  another 
State  praying  for  an  injunction.  (Root  v.  Lake  Shore  ^ 
Mich.  S.  R.  Co.,  11  Fed.  Rep.  319.)  Action  upon  adverse 
proceedings  to  prevent  the  issuance  of  a  patent  for  a  min- 
ing claim  are  removable  (Frank  G.  &  S.  M.  Co.  v.  Larimer 
M.  &  S.  Co.,  8  Fed.  Rep.  724;  2  McCrary,  138);  but 
where  the  only  question  is  as  to  the  local  laws,  rules,  and 
regulations,  the  case  is  not  removable.  (Trafton  v. 
Nougues,  4  Sawy.  178.)  Cases  arising  under  the  laws  of 
the  United  States  are  such  as  grow  out  of  the  legislation 
of  Congress,  whether  they  constitute  the  right  or  privilege, 
care  or  protection,  or  defense  of  a  party,  in  whole  or  in 
part.  (Railroad  Co.  v.  Mississippi,  102  U.  S.  135.)  A 
case  relating  to  the  title  to  land  is  not  one  of  Federal 
jurisdiction  where  rights  depend  on  State  statutes  or  the 
general  principles  of  law  (McStay  v.  Friedman,  92  U.  S. 
723;  Romie  v.  Cassanova,  91  U.  S.  380;  Trafton  v. 
Nougues,  4  Sawy.  178);  but  only  such  as  depend  on  a 
disputed  construction  of  the  Constitution  and  laws  of  the 
United  States  (Trafton  v.  Nougues,  4  Sawy.  178);  so  a 
party  who  claims  land  under  an  act  of  Congress,  imposing 
a  direct  tax,  may  remove  an  ejectment  suit  (Peyton  v. 
Bliss.  1  Woolw.  170);  but  he  cannot  remove  if  he  claims 
under  a  grant  from  the  State  in  which  suit  is  pending  at 
the  time.  (Shepherd  v.  Young,  1  Mon.  203.)  Where  in 
ail  action  of  trespass  the  defendant  justifies  the  alleged 
trespass  under  authority  of  a  court  and  the  laws  of  the 
United  States,  the  cause  is  removable.  (Houser  v.  Clay- 
ton, 3  Woods,  273.) 

Suits  pending. — By  provisions  of  this  section,  a  cause 
pending  when  the  act  was  passed  may  be  removed  ''  at 
or  before  the  first  term  at  which  said  cause  could  be  first 
tried,"  after  the  passage  of  the  act  (Andrews  v.  Garrett, 
1  Fiippin,  445);  but  if  a  trial  had  been  had  after  the  pas- 
sage of  the  act,  it  cannot  be  made,  although  the  verdict 
ha  I  been  set  aside,  ami  a  new  trial  granted.  ( Voung  v. 
Andes  Ins.  Co.,  1  Fiippin,  oJd.)    The  authority  last  cited 
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distinguishes  the  act  of  1867,  which  says  *'at  any  time 
before  the  first  hearing  or  trial,"  the  act  of  1875,  say- 
iDg*' before  or  at  the  term  in  which  a  trial  could  be 
had."  The  words  of  the  act,  "then  pending,"  means 
the  first  trial  after  the  right  of  removal  attaches,  subse- 
quently to  the  passage  of  the  act  (Hoadley  v.  San  Fran- 
cisco, 3  Sawy.  553);  and  the  application  is  in  time  if  made 
at  the  first  term  of  the  court  thereafter.  (Removal  Cases, 
100  U.  S.  467;  Baker  v.  Patterson,  4  Dill.  662;  Hoadley  v. 
San  Francisco,  3  Sawy.  653;  Andrews  v.  Garrett,  2  Cent. 
L.  J.  797;  M.  &  M.  Nat  Bank  v.  Wheeler,  13  Blatchf. 
218;  Crane  v.  Reeder,  15  Alb.  L.  J.  103.)  A  case  pend- 
ing in  the  State  supreme  court  at  the  time  of  the  passage 
of  the  act,  and  which  was  remanded  for  further  pro- 
ceedings, stands  like  a  new  cause,  and  the  right  of  re- 
moval may  be  claimed  at  or  before  the  term  at  which  it 
can  be  tried.  (Pettilon  v.  Noble,  7  Biss.  449.)  Causes 
which  might  have  been  tried  before  but  were  not,  and 
which  were  pending  for  trial  when  the  act  went  into  op- 
eration, as  well  as  causes  once  tried  but  in  which  a  uew 
trial  had  been  ordered,  and  which  were  pending  ready  for 
trial  when  the  act  took  effect,  are  removable  if  the  appli- 
cation therefor  be  made  within  the  time  required  in  the 
act  (Crane  v.  Reeder,  15  Alb.  L.  J.  103;  U.  S.  Circuit 
Court  denying  S.  C,  28  Mich.  627;  Andrews  v.  Garrett, 
3  Cent.  L.  J.  797;  S.  C,  Chic.  L.  N.  132;  Mer.  &  Manuf. 
Bank  v.  Wheeler,  3  Cent.  L.  J.  13;  Hoadley  v.  San  Fran- 
cisco, 8  Chic.  L.  N.  134;  see  Sims  v.  Sims,  17  Blatchf. 
369;  Ames  v.  Colo.  Cent.  R.  R.  Co.,  4  Dili  251; 
S.  C,  4  Cent.  L.  J.  199);  but  where  a  cause  was 
pendiog  when  the  Act  of  1875  was  passed,  and  was 
tried  in  1878,  and  afterward,  on  appeal,  a  new  trial  was 
granted,  a  petition  for  removal  thereafter  was  not  in  time. 
(Newdecker  V.  Rosenbaum,  11  The  Reporter,  264.)  The 
transfer  of  a  cause  from  the  State  to  a  Federal  court  does 
not  vacate  what  has  been  done  in  the  State  court  previous 
to  removal;  and  what  has  been  decided  in  the  State  court 
is  rea  adjudkata,  and  cannot  be  reviewed.  (King  v. 
Worthington,  25  Alb.  L.  J.  16.) 

Ancillary  proceeding's. — ^A  suit  brought  to  enjoin-  a 
suit  at  law^  is  only  ancillary  (The  Cortes  Co.  v.  Thann- 
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hauser,  9  Fed.  Rep.  226;  21  Blatchf.  552;  Chittenden  v. 
State,  9  Fed.  Rep.  226;  20  Blatchf.  59;  Clark  v.  Opdyke, 
17  N.  Y.  Sopr.  383);  so  proceedings  in  garnishment  are 
ancillaiy.  (Pratt  v.  Albright,  9  Fed.  Rep.  634;  10  Biss. 
511.)  Proceedings  in  garnishment  process  are  ancillary, 
and  garnishees  are  not  parties  to  the  suit.  (Cook  v.  Whit- 
ney, 3  Woods,  715.)  The  rights  of  applying  creditors  are 
merely  incidental  to  the  action,  and  the  courbwill  exercise 
jurisdiction  over  them.  (N.  Y.  Silk  Manuf.  Co.  v.  Second 
Nat.  Bank,  10  Fed.  Rep.  204.)  If  supplementary  pro- 
ceedings are  inseparably  connected  with  the  original  judg- 
ment or  decree,  they  cannot  be  removed;  but  it  is 
otherwise  where  they  are  a  mere  mode  of  procedure  or 
relief,  involving  an  independent  controversy  with  new  or 
different  parties.  (Buford  v.  Strother,  10  Fed.  Rep.  406; 
3  McCrary,  253;  see  Webber  v.  Humphreys,  5  DiU.  223; 
Chapman  V.  Barger,  4  Dill.  557.)  Where  judgment  was 
obtained  against  three  defendants  jointly,  one  of  whom 
was  a  resident,  to  show  cause  why  they  should  not  be 
bound  by  the  judgment,  it  is  not  a  new  action,  but  further 
proceedings  in  an  old  one.  (Fairchild  v.  Durand,  8  Abb. 
Pr.  305. )  If  a  person  has  only  an  incidental  interest  grow- 
ing out  of  the  litigation,  he  cannot  remove.  (Ellis  v.  Sisson, 
11  Fed.  Rep.  353;  11  Biss.  187.) 

» 

Corporations  created  by  cong^ssioxial  le^^isla- 
tion. — This  section  applies  only  to  a  case  in  which  the 
corporation,  or  a  member  thereof,  was  sole  defendant. 
(Hazard  v.  Durand,  9  R.  I.  609;  held  otherwise,  Fisk  v. 
Union  Pac.  R.  R.  Co.,  6  Blatchf.  362;  S.  C,  8  Blatchf. 
299. )  It  does  not  apply  to  corporations  created  by  toreigp. 
governments  or  by  the  several  States  (Jones  v.  Oceanic 
St,  Nav.  Co.,  11  Blatchf,  406),  nor  to  national  banks  (Jones 
v.  Oceanic  St.  Nav.  Co.,  11  Blatchf.  406);  it  expressly 
excludes  national  banks,  but  not  so  as  to  deprive  them  of 
the  right  of  removal  if  tiieir  cause  is  within  any  other  act 
relating  to  removals.  (Chatham  Nat.  Bank  v.  Merchants' 
Nat,  Bank  of  West  Va.,  1  Hun,  702;  Ludlow  v.  Kidd,  3 
Ohio,  48.)  For  jurisdictional  purposes  they  are  deemed 
citizens  of  the  State  in  which  they  are  located  and  have 
their  place  of  business  (Chatham  Nat.  Bank  v.  Merchants' 
Nat  Bulk  of  West  Va.,  1  Hun,  702;  Cook  v.  State  Nat. 
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Bank,  52  N.  Y.  96;  Davis  v.  Cook,  9  Nev.  134;  Manut 
Nat.  Bank  v.  Baack,  2  Abb.  U.  S.  232;  S.  C,  8  Blatchf. 
107;  see  Ludlow  v.  Kidd,  3  Ohio,  48);  but  neither  under 
the  B^vised  Statutes  nor  under  the  National  Banking  Act 
have  receivers  of  national  banks,  as  such,  the  right  to 
remove  causes.  (Bird's  Ex'rs  v.  Cockrem,  2  Woods,  32. ) 
If  a  suit  is  brought  against  a  banking  company,  it  has  no 
right  to  remove.  (Pettilon  v.  Noble,  7  Biss.  449.)  Under 
this  act  a  corporation  seeking  a  removal  must  show  that 
it  was  organized  under  the  laws  of  the  United  States,  or 
that  it  is  a  defense  arising  under  the  Federal  Constitution, 
or  under  some  law  or  treaty  of  the  United  States.  (North- 
em  Line  P.  Co.  v.  Benninger,  70  111.  571.)  The  fact  that 
it  was  organized  under  the  laws  of  the  United  States  is 
not  alone  sufficient.  (Magee  v.  Union  Pacific  R.  Co.,  2 
Sawy.  447;  contra^  Turton  v.  Union  Pacific  R.  Co.,  3 
DilL  366;  see  Bauman  v.  Union  Pacific  R.  Co.,  3  Dill. 
367.)  Proceedings  for  removal  may  be  instituted  by 
the  corporation  or  by  any  member  thereof.  (Fisk  t; 
Union  Pacific  R.  Co.,  6  Blatchf.  362.)  Where  a 
member  petitions,  he  must  be  one  who  was  a  mem- 
ber when  suit  was  commenced  (Fisk  v.  Union  Pa- 
cific R.  Co.,  6  Blatchf.  362);  and  ownership  of  stock 
is  necessary  to  membership.  (Fisk  v.  Union  Pac.  R.  Co., 
6  Blatchf.  362;  see  Burke  v.  Flood,  6  Sawy.  220;  S.  C,  1 
Fed.  Rep.  541;  Hawes  v.  Contra  Costa  W.  Co.,  11  Fed. 
Rep.  93,  note.  A  member  not  otherwise  a  party  than  as 
a  meinber  cannot  remove  the  cause  without  consent  of  the 
corporation  (Gard  v.  Durant,  4  Cliff.  113);  and  all  must  join 
in  the  petition  (Gard  v.  Durant,  4  Clifif.  113);  but  each,  or 
as  many  as  may  see  fit,  may  petition  without  waiting  for 
the  others.  (Fisk  v.  Union  Pac  R.  Co.,  8  Blatchf.  243.) 
The  petition  must  state  that  the  corporation  or  member 
thereof  has  a  defense  arising  under  and  by  virtue  of  the 
Constitution,  a  treaty,  or  a  law  of  the  United  States,  but 
the  matter  thereof  need  not  be  stated  (Jones  v.  Oceanic 
St.  Nav.  Co.,  11  Blatchf.  406;  The  Mayor  v.  Cooper,  6 
WalL  247;Dennistounv.  Draper,  5  Blatchf.  336;  Clark  v. 
Opdyke,  17  N.  Y.  Supr.  383;  Magee  v.  Union  Pac.  R.  Co., 
2  Sawy.  447);  and  it  it  says  the  defense  arises  under  an 
act  of  Congress,  it  is  sufficient.  (Jones  v.  Oceanic  St. 
Nav.  Co.,  II  Blatchf.  406.)    The  particular  part  of  the 
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Constitation  or  the  act  of  Congress  need  not  be  set  np. 
(Cain  V.  Texas  Pac.  R.  Co.,  3  Cent  L.  J.  12.)  A  suit  un- 
der this  section  may  be  removed  at  any  time  before  trial 
or  final  hearing.  (Ely  v.  Northern  Pac.  R.  Co.,  36  Leg. 
Int.  164.)  The  word  ''suit "  embraces  a  suit  brought  by 
a  state  as  well  as  by  an  individual.  (Texas  v.  Texas  Sr. 
Pac  R.  Co.,  3  Woods,  308.)  If  the  corporation  is  created 
by  the  laws  of  the  State  it  cannot  remove  the  cause. 
(Copeland  v.  M.  &  C.  R.  Co.,  3  Woods,  651;  see  Terry  v. 
Insurance  Co.,  3  Dill.  408.)  There  is  nothing  to  prevent 
an  insolvent  corporation,  whose  property  is  ui  the  hands 
of  a  receiver,  appearing  in  an  attachment  suit  to  remove 
the  cause.  (Second  Nat.  Bank  v.  N.  Y:  Silk  Manuf.  Co., 
II  Fed.  Rep.  532.)  The  existence  of  a  suit  by  stockhold- 
ers does  not  afifect  the  right  to  remove.  (Scott  v.  Clinton 
&  8.  R.  Co.,  6  Biss.  520. )  A  suit  commenced  in  the  terri- 
torial court  cannot  be  removed  after  such  Territory  has  been 
admitted  as  a  State  (Ames  v.  Colorado  Cent.  R.  Co. ,  4  Dill. 
260);  nor  a  proceeding  under  a  local  statute  which  cannot 
be  Utigated  ina  Federal  court.  (Lehigh  Co.  v.  Central  R. 
Co.,  4  W.  N.  187.)  Cases  in  a  court  of  original  jurisdic- 
tion, but  not  cases  pending  in  the  appellate  court,  are 
within  the  statute.     (Lowe  v.  Williams.  94  U.  S.  650. 

Amount  in  controversy. — If  the  value  of  the  mat- 
ter in  dispute  is  only  five  hundred  dollars,  the  cause  cannot 
be  removed  (Ladd  v.  Tudor,  3  Wood.  &  M.  325;  West.  U. 
TeL  Co.  V.  Levi,  47  Ind.  552);  yet  if  the  defendant  makes 
it  more  than  that  amount  at  the  time  he  files  his  petition, 
it  maybe  removed  (McGinnity  v.  White,  3  DilL  350); 
though  the  right  d^>ends  on  the  facts  as  they  exist  when 
the  suit  is  instituted.  (Roberts  v.  Nelson,  8  Blatchf.  74. ) 
The  sum  claimed  in  the  declaration  is  the  amount  in  dis- 
pute, in  an  action  of  damages,  until  shown  otherwise  by 
the  record  (Gtordon  v.  Longest,  16  Peters,  97;  Kanouse  v. 
Martin,  15  How.  198;  Desbrow  v.  Driggs,  8  Abb.  Pr.  305, 
note;  contra^  Rush  v.  Cobbett,  2  Yeates,  275);  but  in  as- 
sumpsit the  amount  shown  in  the  declaration  is  presump- 
tively the  amount  in  dispute  (People  v.  The  tfudges,  2 
Denio,  197);  and  an  action  that  sounds  altogether  in 
damages  may  be  removed,  although  the  damages  are  un- 
certain.    (Muns  V.  Dupont,  2  Wash.  C.  C.  463;  corUra, 
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Rush  y.  Cobbett,  2  Yeates,  275.)  The  presumption  that 
damages  laid  in  the  declaration  is  the  amount  in  dispute 
is  not  conclusive  (Ladd  v.  Tudor,  3  Wood.  &  M.  325;  Peo- 
ple V.  The  Judges,  2  Denio,  197;  Culver  v.  Crawford  Co., 
4  DilL  239);  and  where  tiie  practice  is  not  to  file  the 
declaration  until  after  the  return  of  the  writ,  the  ad  dani' 
num  in  the  writ  is  the  prima  facie  sum  claimed,  or  value 
in  dispute  (Muns  v.  Dupont,  2  Wash.  C.  C.  463;  Ladd  v. 
Tudor,  3  Wood.  &  M.  325),  unless  the  declaration  is 
inserted  in  the  writ.  (Ladd  v.  Tudor,  3  Wood.  &  M. 
325).  If  the  declaration  and  the  ad  damnum  varies,  the 
State  court  may  institute  an  inquiry  as  to  the  true  amount. 
(Ladd  V.  Tudor,  3  Wood.  &  M.  325. )  The  affidavit  of  the 
petitioner  is  not  conclusive  of  the  amount  in  dispute. 
(Rush  V.  Cobbett,  2  Yeates,  275.)  In  a  controversy  as  to 
the  validity  of  an  attachment,  it  must  appear  that  the 
attachment  suit  presents  a  claim  of  more  than  five  hun- 
dred  dollars  damages.  (Keith  v.  Levi,  2  Fed.  Bep.  743; 
1  McCrary,  343.)  So  where  the  suit  is  to  prevent  a  cor- 
poration  from  entering  into  some  enterprise,  the  value 
of  the  right  must  be  shown  to  exceed  five  hundred 
dollars.  (Hatch  v.  Chicago  R.  I.  &  P.  R.  Co.,  Blatchf. 
165.  "In  dispute''  refers  to  the  matters  in  dispute,  though 
the  claim  may  be  incapable  of  proof,  or  be  only  in  part 
well  founded  (Kanouse  v.  Martm,  15  How.  198);  ana  no 
reduction  of  the  amount  of  the  claim  after  removal  will 
derive  the  defendant  of  his  rights.  (Roberts  v.  Nelson, 
8  Blatchf.  74;  Zinckersen  v.  Huffschmidt,  1  Cent.  L.  J. 
144.)  The  amount  in  controversy  must  be  affirmatively 
shown.  (Keith  v.  Levi,  2  Fed.  Itep.  743;  1  McCrary, 
343.)  It  is  sufficient  that  it  exceeds  ^ve  hundred  dollars 
at  the  Ume  when  the  removal  is  applied  for;  and  interest 
may  be  regarded  in  determining  the  amount  or  value.  (Mc* 
Ginniiy  v.  White,  3  DiU.  350;  Bank  of  United  States  v. 
DanieC  12  Peters,  32;  Merrill  v.  Petty,  16  WalL  338; 
Clarksonv.  Manson,  18  Blatchf.  443.)  A  party  cannot, 
by  releasing  a  part  of  his  demand,  oust  the  jurisdiction  of 
the  Federafcourt  (Wright  v.  Wells,  Peters  C.  C.  220; 
Gordon  v.  Longest,  16  Peters,  97;  Roberts  v.  Nelson,  8 
Blatchf.  74.)  In  actions  sounding  in  tort»  the  damages 
laid  constitute  the  amount  in  dispute.  (Hulseoamp  v. 
Teel,  2  Ball.  258;  Gordon  v.   Longest,  16  Peters,  97; 
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Western  U.  Tel.  Co.  v.  Levi,  47  Ind.  552.)  Where  the 
light  to  A  removal  has  become  perfect  and  complete,  it 
cannot  be  defeated  either  by  release,  amendment,  or  de- 
claring for  less  than  five  hundred  doUars.  (Eanonse  v. 
Martin,  15  How.  198;  Green  v.  Custard,  23  How.  468; 
Roberts  v.  Nelson,  8  Blatchf.  74;  Wright  v.  Wells,  1 
Peters  C.  C.  220;  contra,  Maine  v.  Gilman,  10  Fed.  Kep. 
214.)  Where  the  action  is  brought  for  less  than  five 
hundred  dollars,  and  the  answer  pleads  a  counter-claim 
exceeding  that  amount,  defendant  is  entitled  to  remove 
the  whok  suit.  (Clarkson  v.  Manson,  18  Blatchf.  443; 
see  Aurora  v.  West,  6  Wall.  139;  S.  C,  25  Ind.  148;  contra. 
Falls  Wire  Mannf.  Co.  v.  Broderick,  6  Fed.  Kep.  654;  2 
McCrary,  489.)  The  right  of  applying  creditors  to  come 
in  and  nave  their  claims  adjusted  and  allowed  is  a  mere 
incident  over  which  the  court  will  necessarily  exercise 
jurisdiction.  (N.  Y.  Silk  Manuf.  Co.  v.  Second  Nat. 
Bank,  10  Fed.  Bep.  204.)  Costs  are  not  recoverable  when 
the  amount  is  less  than  five  hundred  dollars.  (Brooks  v. 
Phoenix  Ins.  Co.,  16  Blatchf.  182.) 

Bight  of  removaL— The  right  to  a  removal  of  the 
cause  is  a  right  conferred  directly  by  Congress,  and 
does  not  depend  on  the  action  of  the  State  court  (Fisk  v. 
U.  P.  B.  Co.,  6  Blatchf.  362),  which  can  neither  confer  it 
nor  take  it  away.  (Clippinger  v.  Mo.  Val.  L.  Ins.  Co., 
22  Int  Rev.  Bee  47;  Hatch  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  6  Blatchf.  105.)  If  the  right  has  once  become  perfect, 
it  cannot  be  taken  away  by  subsequent  amendment  (Ka- 
nouse  V.  Martin,  15  How.  198;  S.  C,  1  Blatchf.  149; 
Akerly  ▼.  Vilas,  1  Abb.  U.  S.  284;  S.  C,  2  Biss.  110; 
Hatch  ▼.  Chicago  R.  I.  &  P.  R.  Co.,  6  Blatchf.  105;  Fisk 
V.  U.  P.  R.  Ca,  6  Blatchf.  362;  S.  C,  8 Blatchf.  243;  Mnns 
V.  Dupont,  2  Wash.  C.  C.  463;  Ladd  v.  Tudor,  3  Wood. 
&  M.  325),  neither  in  the  State  or  Federal  court,  by  re- 
lease of  part  of  the  claim  (Gk)rdon  v.  Longest,  16  Peters, 
97;  Roberts  v.  Nelson,  8  Blatchf.  74),  or  otherwise. 
(Stanley  v.  Chicago  R.  I.  &  P.  R.  Co.,  3  Cent.  L.  J.  430; 
Matthews  v.  Lyall,  6  McLean,  13 ;  Wright  v.  Wells, 
Peters  C.  C.  220. )  A  party  loses  none  of  his  rights  to 
insist  upon  a  removal  of  the  cause  by  his  voluntary  ap- 
pearance (Stevens  v.  Richardson,  9  Fed.  Rep.  191);  if  he 
Fbd.  Peoc.— 8T. 
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appears  and  obtains  time  to  answer,  and  gives  notice  of  a 
motion  to  dismiss  a  temporary  injunction,  it  is  not  a 
waiver  of  the  right.  (Stevens  v.  Richardson,  9  Fed.  Rep. 
191;  20  Blatchf.  53.)  A  party  brought  into  a  State  court 
by  an  order  to  interplead,  may,  on  motion  of  the  original 
defendant,  if  otherwise  qualified,  remove  the  cause.  (Healy 
v.  Prevost,  26  Int.  Rev.  Rec.  240 ;  Postmaster-General 
v.  Cross,  4  Wash.  C.  C.  336;  Martin  v.  Taylor,  1  Wash. 
C.  C.  1.)  A  party  is  not  precluded  oy  the  acts 
of  an  attorney  appointed  for  him  by  the  court  in 
his  absence.  (Fisk  v.  Fisk,  4  Martin,  N.  S.  676.)  A 
party  faihng  to  obtain  a  removal  loses  none  of  his  rights 
by  contesting  the  suit  on  its  merits.  (New  Orleans  etc. 
R.  Co.  V.  Mississippi,  102  XJ.  S.  135;  The  Removal  Cases, 
100  U.  S.  457;  Ins.  Co.  v.  Dunn,  19  WalL  214;  Ayers  v. 
Chicago,  101  U.  S.  184;  Railroad  Co.  v.  Ketchum,  101  U. 
S.  289;  Amer.  Bible  Soc.v.  Grove,  101  U.  S.  610;  Burke 
V.  Flood,  1  Fed.  Rep.  514;  6  Sawy.  220.)  Such  contesting 
is  not  a  waiver  of  his  rights.  (Insurance  Co.  v.  Dunn,  19 
Wall.  214;  Gordon  v.  £>nge8t,  16  Peters,  98;  Kanouse  v. 
Martin,  18  How.  198;  Stevens  v.  Phoenix  Ins.  Co.,  41  N. 
Y.  149;  Hadley  v.  Dunlop,  10  Ohio  St.  1;  Stanley  v.  Chi- 
cago,  R.  L  &  P.  R.  Co.,  3  Cent.  L.  J.  430.)  The  ri^tto 
a  removal  may  be  waived  (Home  Ins.  Co.  v.  Curtis,  32 
Mich.  402),  as  by  agreement  by  direct  consent,  or  by  non- 
exercise  of  the  right  (Hanover  Nat. .  Bk.  v.  Smith,  13 
Blatchf.  224),  as  by  consenting  to  a  preference  (Hanover 
Nat.  Bk.  V.  Smith,  13  Blatchf.  1224),  or  by  stipulation,  or 
any  conduct  equivalent  to  a  waiver.  (Hanover  Nat.  Bk.  v. 
Smith,  13  Blatchf.  224.) 

§  97*  Otlier  suits.— Any  other  suit  of  a 
civil  nature,  at  law  or  in  equity,  of  which  the  cir- 
cuit courts  of  the  United  States  are  given  jurisdic- 
tion by  the  preceding  section,  and  which  are  now- 
pending,  or  which  may  hereafter  be  brought  in  any 
State  court,  may  be  removed  into  the  circuit  court 
of  the  United  States  for  the  proper  district  by  the 
defendant  or  defendants  therein,  being  non-resi- 
dents of  that  State.     (25  U.  S.  Stats.  433.) 

8«e  Desfcy's  Bxmotai..  sea  95^ 
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Actions  removable.  —The  fact  that  the  claim  is  legal, 
as  distinguished  from  equitable,  has  no  bearing  on  the 
question  of  the  right  of  removal.  (Ketchum  v.  Black 
River  Lumber  Co.,  4  Fed.  Rep.  139.)  The  right  of  re- 
moval is  confined  to  civil  actions  (Resp.  v.  Corbet,  3  Dall. 
467;  Green  v.  U.  S.,  9  Wall  653;  State  v.  Grand  Trunk 
Railway,  3  Fed.  Rep.  887),  and  does  not  extend  to  crimi- 
nalprosecutions.  (Risdon  v.  Cribbs,  1  Dill.  184;  Green 
V.  U.  S.,  9  WalL  555;  State  v.  Grand  Trunk  R  .Co.,  3 
Fed.  Rep.  887.)  So  an  action  of  debt  upon  a  recognizance 
by  a  State  against  an  alien  cannot  be  removed,  as  it  is  of 
a  criminal  nature  (Resp.  v.  Corbet,  3  DalL  467);  and  an 
action  of  tort  against  several  defendants  for  a  conspiracy 
cannot  be  removed  by  part  of  them  under  the  acts  of  1866 
or  1867  (Ex  parte  Andrews,  40  Ala.  639);  nor  under  the 
act  of  1875.  (Van  Brunt  v.  Corbin,  14  Blatchf.  496.)  An 
action  of  ejectment  is  removable  (Bigelow  v.  Forrest,  9 
Wall  439;  Allinv.  Robinson,  1  Dill.  119;  Ex  parte  Turner, 
3  Wall.  Jr.  258;  Ex  parte  Girard,  3  Wall  Jr.  263;  Tor- 
ney  v.  Beardsley,  4  Wash,  C.  C.  242;  Gale  v.  Babcock,  4 
Wash.  C.  C.344;  Martin  v.  Snowden,  18  Gratt.  100),  or 
an  action  of  replevin.  (Beecher  v.  Gillett,  1  Dill.  308;  Den- 
nistoun  v.  Draper,  5  Blatchf.  336.)  An  action  commenced 
by  attachment  is  removable,  though  defendant  disputes 
the  attachment  only.  (Keith  v.  Levi,  2  Fed.  Rep.  743; 
1  McCrary,  343.)  So  of  a  foreign  attachment,  (barney 
V.  Globe  Bank,  5  Blatchf.  107;  Ramsey  v.  Coolbaugh,  13 
Iowa,  164.)  A  case  instituted  to  recover  damages  for 
death  caused  by  a  wrongful  act  is  removable  (Railway  Co. 
V.  Whitton,  13  Wall.  270;  Davis  v.  Lathrop,  12  Fed. 
Rep.  353);  or  an  appeal  to  a  State  court  from  an  assess- 
ment for  land  taken  under  the  law  of  eminent  domain 
(Boom  Co.  V.  Patterson,  98  U.  S.  403;  Warren  v.  Wis- 
consin V.  R.  Co.,  6  Biss.  425);  or  a  proceeding  by 
strangers  to  an  estate  against  a  devisee  to  annul  a  will 
(Gaines  v.  Fuentes,  92  U.  S.  10);  or  a  claim  on  appeal 
against  a  public  corporation.  (Gurnee  v.  Brunswick,  1 
Hughes,  270. )  An  action  brought  to  establish  a  lost  will 
is  removable  (Southworth  v.  Adams,  9  Biss.  521);  or  a 
suit  to  annul  a  will,  or  to  recaU  a  decree  admitting  it  to 
probate  (Gaines  v.  Fuentes,  92  U.  S.  10);  but  a  proceeding 
for  the  probate  of  a  will  (Bargroves  v.  Redd,  43  Ga.  142; 
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Tibbatts  v.  Beny,  10  Men.  B.  473;  In  re  Frazer,  18  Alb. 
L.  J.  353;  Fouvergne  v.  New  Orleans,  18  flow.  470),  or 
for  the  caveat  of  a  will,  cannot  be  removed  (Hargroves  v. 
Redd,  43  Ga.  142);  or  a  case  on  appeal  for  the  establish- 
ment of  claims  against  deceased.  (Da  Yivier  v.  Hopkins, 
116  Mass.  125.)  A  mandamus  is  not  removable  on  a  plea 
which  raises  the  issue  of  title  to  an  office  (State  v,  Johnson, 
29  La.  An.  399),  nor  is  an  action  in  the  nature  of  a  quo 
warranto,  (State  v.  Bowen,  8  Rich.  N.  S.  382;  see  Searl 
V.  School  District  No.  2,  124  U.  S.  197;  Ames  v.  Kansas, 
111  U.  S.  449;  McCullough  v.  Large,  20  Fed.  Rep.  309; 
Colorado  Manuf.  Co.  v.  Jones,  29  Fed.  Rep.  193;  Stafford 
V.  Hightower,  68  Ga.  394;  Cleveland  etc  R.  R.  Co.  v. 
McClung,  119  U.  S.  454.)  A  proceeding  to  ascertain  the 
compensation  for  land  taken  for  public  nse  is  a  suit  at 
law,  within  the  meaning  of  the  Constitution  and  the  acts 
of  Congress  conferring  jurisdiction  on  Federal  courts. 
(Searl  v.  School  District,  124  U.  S.  197;  and  see  Mineral 
Range  R.  Co.  v.  Copper  Co.,  25  Fed.  Rep.  515;  Rail- 
road Co.  Y.  Jones,  29  Fed.  Rep.  193.) 

Controversy  between  parties. — The  statute  con- 
templates a  controversy  in  a  suit,  and  not  a  mere  suit  in 
which  there  is  no  defense  (Stanbrough  v.  Griffin,  52  Iowa, 
112),  as  where  default  has  been  entered  (Berrian  v.  Chet- 
wood,  9  Fed.  Rep.  678;  McCallon  v.  Waterman,  1  Flip- 
pin,  651);  but  where  nothing  to  contradict  appears  of  rec- 
ord, the  court  will  presume  that  there  is  a  controversy 
between  the  parties.  (Bailey  v.  Amer.Cent.  Lis.  Co.,  13  The 
Reporter,  571.)  In  determining  whether  a  suit  involves 
a  controversy  between  citizens  of  different  states,  the  con« 
dition  of  the  controversy  when  the  petition  is  filed  is 
alone  to  be  considered.  (Chicago,  St.  L.  &  N.  O.  R.  Co. 
V.  McComb,  17  Blatchf.  371.)  A  controversy  is  involved 
whenever  any  property  or  claim  capable  of  pecuniary  esti- 
mation is  the  subject  of  litigation,  and  is  presented  for  ju- 
dicial determination.  (Gaines  v.  Fuentes,  92  U.  S.  510; 
Lee  V.  Lee,  8  Peters,  44. )  Where  a  negligent  act  is  one 
and  indivisible,  there  arises  but  one  cause  of  action,  and 
the  plaintiffs  are  joint  parties  in  interest;  there  is  not  a 
controversy  wholly  between  citizeni^  of  different  States, 
so  as  to  enable  one  of  the  plaintiffs,  a  non-resident  to  re- 
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move  the  cause.  (First  Presb.  Soc.  v.  Goodrich  T.  Co., 
7  Fed.  Kep.  257;  lOBiss.  312.)  A  distinct  and  separate 
interest  is  in  no  sense  and  under  no  circumstances  con- 
nected with  that  of  others.  (Smith  v.  Rhines,  2  Sam. 
338.)  A  controversy  between  a  non-resident  bondhold- 
er on  one  side  and  the  county  authorities  and  tax- 
payers on  the  other  is  removable.  (Harter  Township  v. 
Kemoohan,  2  Morr.  Trans.  235.)  The  right  of  removal 
does  not  exist  after  a  stipulation  filed  in  tiie  State  court 
admitting  the  claim.     (Keith  v.  Levi,  2  Fed.  Bep.  743; 

I  McCrary,  343.)  Where  there  is  a  controversy  between 
citizens  of  diiierent  States,  and  the  matter  in  dispute  is 
sufficient,  it  is  removable,  although  the  case  is  not  one 
arising  under  the  Constitution  and  laws  or  treaties  of  the 
United  States  (Low  v.  Wayne  Bank,  14  Blatchf.  449);  but 
the  whole  controversy  must  be  removed.     (Ellis  v.  Sisson, 

II  Fed.  B«p.  353;  11  Biss.  187.)  It  cannot  be  removed 
as  to  one  and  l€^t  pending  as  to  another.  (Chambers  v. 
Holland,  II  Fed.  Rep.  210;  3  McCrary,  638.)  Non-resi- 
dents cannot  be  deprived  of  their  right  to  have  controver- 
sies with  citizens  of  other  States  determined  in  the  Fed- 
eral courts,  and  the  circuit  court  cannot  relinquish  its 
jurisdiction  by  transferring  the  case  to  the  State  court 
(Bates  V.  Days,  11  Fed.  Rep.  529;  5  McCrary,  342);  so 
as  to  attachment  suits.  (Keith  v.  Levi,  3  Fed.  Rep.  743; 
1  McCrary,  343.)  Where  a  non-resident  sued  out  attach- 
ments against  a  citizen  of  the  State,  which  were  followed 
by  other  attachments  in  the  State  court,  the  non-resident 
is  entitled  to  remove.  (Bates  v.  Days,  11  Fed.  Rep.  529.) 
Where  in  one  suit  there  are  two  distinct  and  separate  con- 
troversies—one between  citizens  of  the  same  State,  and 
the  other  between  citizens  of  different  States — the  Federal 
court  has  no  jurisdiction.  (Iowa  Home  Co.  v.  Des  Moines 
etc.  R.  Co.,  13  The  Reporter,  385;  distinguishing  Barney 
V.  Latham,  11  The  Reporter,  721.) 

Gitizexisliip. — ^IJnder  this  section  there  must  be  a  con- 
troversy between  citizens  of  different  States  when  the  pe- 
tition  is  filed  (Chicago,  St.  L.  &  N.  O.  R.  Co.  v.  McComb. 
17  Blatchf.  371;  Curtin  v.  Decker,  6  Fed.  Rei?.  386;  Bee- 
be  V.  Cheeney,  11  The  Reporter,  388;  see  Removal  Cases, 
100  U.  S.  457;  Brace  v.  Gibson,  9  Fed.  Rep.  540),  as  well 
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as  at  the  commencement  of  the  salt  (Brace  y.  Gibson,  9 
Fed.  Rep.  540;  contra^  Ourtin  v.  Decker,  5  Fed.  Rep. 
385);  and  all  the  parties  on  one  side  must  be  of  dififerent 
citizenship  from  all  the  parties  on  the  other  side  (Hyde  v. 
Ruble,  3  Morr.  Trans.  516;  Blake  v.  McEim,  103  U.  S. 
336;  The  Removal  Cases,  100  U.  S.  457;  Burke  v.  Flood, 

6  Sawy.  220;  see  Beery  v.  Irick,  22  Gratt  484;  Fisk  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  53  Barb.  472;  Bryant  v. 
Scott,  67  N.  C.  391;  Dart  v.  Walker,  43  How.  Pr.  29; 
Taylor  v.  Rockefeller,  25  Pittsb.  L.  J.  137;  Hazard  v. 
Durant,  9  R.  I.  602;  Martins  v.  Coons,  24  La.  An.  169); 
and  one  of  the  parties  must  be  a  citizen  of  the  State 
where  suit  is  brought  (Hurst  v.  Railroad  Co.,  93  U.  S.  71; 
Insurance  Co.  v.  Francis,  11  WalL  210;  Amer.  Bible  Sod. 
v.  Grove,  101  U.  S.  610);  for  if  plaintiff  is  an  alien  the 
defendant  cannot  remove.  (Knickerbocker  L.  Ins.  Co.  v. 
Gerbach,  70  Pa.  St.  150.)  Under  the  first  clause  of  the 
section  there  must  be  a  single  controversy  in  which  all 
the  parties  on  the  moving  side  are  necessary  parties,  when 
all  must  unite  (Ruckman  v.  Palisades  Land  C<v,  I  Fed. 
Rep.  367;  Ruble  v.  Hyde,  3  Fed,  Rep.  330;  1  McCrary, 
513;  Smith  v.  McKay,  4  Fed.  Rep.  353;  Smith  v.  Horton, 

7  Fed.  Rep.  270;  Removal  Cases,  100  U.  S.  457;  Nat. 
Bank  v.  Dodge,  2  Int.  Rev.  Rec.  304;  Maine  v.  Gilman, 
11  Fed.  Rep.  214;  Chicago,  St.  L.  &  N.  O.  R.  Co.  v.  Mc- 
Comb,  17  Blatchf.  371;  see  Oteorge  v.  Pilcher,  28  Gratt. 
299);  all  except  those  who  are  merely  nominal  parties 
(Waggoner  v.  Cheek,  2  Dill.  560;  Bixby  v.  Couse,  8 
Blatchf.  73;  Bryant  v.  Rich,  106  Mass.  180;  Merwin  v. 
Wexel,  49  How.  Pr.  115;  George  v.  Pilcher,  28  Gratt. 
299;  Cooke  v.  State  Nat.  Bank,  52  N.  Y.  96;  W.  A. 
&  G.  R.  Co.  V.  A.  &  W.  R.  Co.,  19  Gratt.  592;  New  Jer- 
sey Zinc  Co.  V.  Trotter,  23  Int.  Rev.  Rec.  410);  and 
the  party  opposed  to  the  petition  must  be  a  citizen  of  the 
State  where  suit  is  brought.  (Amer.  Bible  Society  v. 
Grove,  101  U.  S.  610;  S.  C.  21  Alb.  L.  J.  155.)  The  cir- 
cuit court  under  this  clause  has  no  jurisdiction  between  a 
citizen  of  one  State  and  citizens  of  the  same  State  and 
another  State.  (Kams  v.  Atlantic  &  O.  R.  Co.,  10  Fed. 
Rep.  309.)  Nor  of  a  suit  brought  by  an  alien  against  an 
alien.  (Sawyer  v.  Switzerland  M.  Ins.  Co.,  14  Blatehf. 
451;  Barrowcliffe  v.  La  Caisse  Generale,  58  How.  Pr.  131; 
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Orosco  V.  Gagliardo,  22  Cal.  83).  A  case  cannot  be  re- 
moved when  part  of  the  defendants  are  citizens  of  the 
State  where  the  suit  is  brought.  (Hanover  F.  Ins  Co.  v. 
Keogh,  7  Fed.  Rep.  764;  Semng Mach.  Co.'s  Cas.,  18  WalL 
663;  S.  C,  110  Mass.  70;  Vannevar  v.  Bryant,  21  WalL 
41;  Bixby  v.  Couse,  8  Blatchf.  73;  Ex  parte  Andrews,  40 
Ala.  639;  Howland  Coal  &  Iron  W.  v.  Brown,  13  Bush, 
681;  Burch  v.  Dubuque  &  St.  P.  R.  Co.,  46  Iowa,  449; 
Bryant  v.  Bich,  106  Mass.  180;  George  v.  Pilcher,  28 
Gratt.  299;  Miller  v.  Finn,  1  Neb.  254;  Cooke  v.  State 
Nat.  Bank,  62  N.  Y.  96;  S.  C,  1  Lans.  494;  60  Barb.  330; 
Swann  v.  Myers,  70  N.  C.  101;  Waggoner  v.  Cheek,  2 
DilL  660;  W.  A,  &  G.  R.  Co.  v.  A.  wT B.  Co.,  19  Gratt. 
592;  N.  J.  Zino  Co.  v.  Trotter,  23  Int.  Rev.  Rec.  410; 
Merwin  v.  Wexed,  49  How.  Pr.  116;  contra,  Florence 
Sew.  M.  Co.  V.  Grover  &  B.  Co.,  1  Holmes,  236.)  So  a 
suit  by  two  citizens  of  a  State  against  several  defendants, 
one  a  citizen  of  same  State  with  plaintiffs  as  partner,  is  not 
removable  (Hyde  v.  Ruble,  104  U.  S.  107);  nor  is  it 
removable  under  the  second  clause,  as  there  is  not  a  sepa- 
rate controversy  between  the  resident  plaintiffs  and  the 
non-resident  defendants.  (Hyde  v.  Ruble,  104  U.  S. 
107* )  In  a  suit  between  a  foreign  citizen  and  citizens  of 
various  States,  the  removal  was  allowed  where  all  but  one 
of  the  defendants  applied.)  Cooke  v.  Seligman,  7  Fed. 
Rep.  263;  17  Blatchf.  462.)  Under  this  section,  a  suit 
cannot  be  removed  from  a  State  court  unless  the  requisite 
citizenship  for  removal  existed  when  the  suit  was  begun, 
as  well  as  when  the  application  for  renioval  was  made. 
(Akers  v.  Akers,  117  U.  S.  197;  affirming  Gibson  v. 
Bruce,  108  U.  S.  661.)  A  suit  between  a  State  on  the  one 
side  and  citizens  on  the  other  cannot  be  removed  from  a 
State  to  a  Federal  court  on  the  Around  of  citizenship. 
(Stone  V.  South  Carolina,  117  U.  S.  430.)  If  a  cause  is 
regularly  removed  from  a  State  court  to  the  circuit  court, 
on  motion  of  one  or  more  of  several  defendants  who  have 
a  right  to  have  it  removed  as  to  him  or  them,  and  the  cir- 
cuit court  takes  jurisdiction,  and  all  parties  defendant 
appear,  and  no  objection  to  t^e  jurisdiction  is  made,  and 
the  cause  proceeds  to  final  judratient,  the  judgment  re- 
mains in  force  and  of  binding  effect  upon  aU  the  parties, 
until  judicially  vacated,  although  it  appears  upon  the  face 
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of  the  record  that  some  of  the  defendants,  who  did  not 
join  in  the  petition  for  removal,  were  citizens  of  the  same 
State  with  the  plaintiff.  (Des  Moines  Nav.  etc.  Co.  v. 
Iowa  Homestead  Co.,  123  U.  S.  552.) 

Citizenship  of  corporation.— A  corporation  is  a  citi- 
zen of  the  State  which  created  it,  and  under  whose  laws 
it  exists,  and  the  same  rule  applies  to  public  municipal 
corporations,  and  the  right  to  remove  exists  where  a 
county  is  a  party,  and  the  other  party  is  a  citizen  of  an- 
other State.  (Cowles  v.  Mercer  Co.,  7  Wall.  818.)  It 
does  not  become  a  citizen  of  a  State  other  than  the  one 
under  whose  laws  it  is  organized,  merely  because  the 
State  confers  on  it  the  privilege  to  build  a  road 
and  purchase  and  hold  real  estate  (Williams  v.  Mis- 
souri K.  &  T.  R.  Co.,  3  Dill.  267;  Dennistoun  v.  N.  Y.  & 
H.  R.  R.  Co.,  1  Hilt.  62;  Baltimore  &  O.  R.  Co.  v.  Cary,  28 
Ohio  St.  208);  or  under  whose  laws  it  enters  to  operate  its 
road  (Williams  v.  Missouri,  K.  &  T.  R.  Co.,  3  DilL  267 
and  see  Baltimore  &  O.  R.  Co.  v.  Cary,  28  Ohio  St  208 
Allegheny  Co.  v.  Cleveland  &  P.  R.  Co.,  51  Pa.  St  228) 
so  a  license  to  a  railroad  of  a  right  of  way  does  not  confer 
citizenship  (Callahan  v.  Louisville  ete.  R.  Co.,  11  Fed. 
Rep.  536);  nor  is  its  citizenship  changed  by  leasing  a  road 
in  another  State.  The  right  to  remove  is  not  lost  by  the 
fact  that  it  has  an  office  in  the  State  for  the  transaction  of 
business.  (Hatch  v.  Chicago  R.  I.  &  P.  R.  Ck).,  6  Blatchf. 
105.)  It  cannot  be  deprived  of  ite  right  of  removal  by 
State  legislation  (Railway  Co.  v.  Whitton,  13  WalL  270); 
nor  is  it  affected  by  State  legislation  authorizing  service 
of  process  on  its  agent  (W.  U.  Tel.  Co.  v.  Dickinson, 
40  Ind.  444;  Hobbs  v.  Manhattan  Ins.  Co.,  56  Me.  417; 
Morton  v.  Mut  L.  Ins.  Co.,  105  Mass.  141.)  A  State 
legislature  may  exclude  a  foreign  corporation,  and  the 
means  of  enforcing  such  exclusion,  or  the  motives  of  such 
action,  will  not  be  inquired  into  (Doyle  v.  Continental 
Insurance  Co.,  94  U.  S.  536;  State  v.  Doyle,  40  Wis.  220; 
but  see  Hartford  Mre  Ins.  Co.  v.  Doyle,  3  Cent  L.  J.  41); 
but  a  general  waiver  of  the  right  to  remove,  in  pursuance 
of  a  State  statute,  as  a  condition  for  transacting  business 
in  the  state,  is  void  (Insurance  Co.  v.  Morse,  20  Wall.  446; 
Railway  P.  A.  Co.  v.  Pierce,  27  Ohio  St  155;  Baltimore  ft 
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O.  R.  Co.  V.  Carey,  28  Qhio  St  208;  cofUra,  N.  Y.  life  Ins. 
Co.  V.  Beat,  23  Ohio  St.  105);  so  a  statute  which  allows  a 
foreign  corporation  to  do  business  in  the  State  only  on  con- 
dition that  it  will  agree  not  to  remove  suits,  is  unconstitu- 
tional,  and  such  agreement  is  void.  (Insurance  Co.  v. 
Morse,  20  Wall.  445;  Metropolitan  L.  Ins.  Co.  v.  Harper, 
3  Hughes,  260.)  A  State  law  requiring  a  foreign  corpora- 
tion to  comply  with  certain  regulations  does  not  make  it  a 
citizen  (N.  Y.  Piano  Co.  v.  N.  H.  Steamboat  Co.,  2  Abb. 
Pr.  N.  S.  357;  Railroad  Co.  v.  Koontz,  3  Morr.  Trans. 
34);  but  if  the  effect  of  the  State  legislation  be  to  adopt 
the  corporation,  it  becomes  for  the  purposes  of  jurisdiction 
a  corporation  of  that  State,  and  it  cannot  remove  a  cause 
brought  in  that  State  (Uphoff  v.  Chicago,  St.  L.  &  N.  0. 
R.  Co.,  5  Fed.  Rep.  545;  Johnson  v.  Phila.,  W.  &  B.  R. 
Co.,  9  Fed.  Rep.  6;  and  see  Chicago  &  W.  I.  R.  Co.  v.  L. 
S.  &  M.  S.  R.  Co.,  5  Fed.  Rep.  19;  10  Biss.  122);  it  is  a 
citizen  of  that  State,  although  it  transacts  business  in  the 
State  where  suit  is  brought  (Stevens  v.  Phoenix  Ins.  Co., 
41  N.  Y.  149;  Holden  v.  Putnam  Ins.  Co.,  46  N.  Y.  1; 
Kranshaar  v.  N.  H.  Steamboat  Co.,  7  Robt.  357),  and  al- 
though some  of  the  stockholders  are  citizens  of  the  State 
where  suit  is  brought  (Wheedon  V.  Railroad  Co.,  1  Grant 
Cas.  420;  Stevens  v.  Phoenix  Ins.  Co.,  41  N.  Y.  149;  see 
Northern  Line  P.  Co.  v.  Benninger,  70  IlL  571;  North 
Riv.  Steamboat  Co.  v.  Hoffman,  5  Johns.  Ch.  300;  see 
Arapahoe  Co.  v.  Kansas  P.  R.  Co.  4  Dill.  277);  as  a  foreign 
corporation  and  all  its  non-resident  corporators  may  re- 
move the  cause.  (Rosenfeld  v.  Adams  Exp.  Co.,  21  La. 
An.  233.)  Where  corporations  entered  into  a  contract  to 
be  performed  under  the  laws  of  another  State,  which  con- 
tract was  by  that  State  declared  void,  the  cause  cannot 
be  removed  in  a  State  where  such  contract  was  declared 
valid.  (Wiggins  v.  Chicago  &  A.  R.  Co.,  11  Fed.  Rep. 
382;  3  McCrary,  609. )  If  a  corporation  is  instituted  under 
the  laws  of  two  States,  a  case  instituted  against  it  by  a 
citizen  of  one  of  the  States  in  a  suit  brought  in  the  otber 
may  be  removed.  (Allegheny  Co.  v.  Cleveland  &  P.  R. 
Co.,  51  Pa.  St.  228;  RaUway  Co.  v.  Whitton,  13  Wall. 
270. )  Where  the  same  persons,  by  the  same  corporate 
name,  have  been  incorporated  with  the  same  powers  and 
the  same  objects  by  another  State,  such  an  act  must  be 
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construed  as  a  license  enlarging  the  field  of  its  operations, 
but  shorn  of  none  of  its  q^ualities  as  a  corporation  of  anoth- 
er State,  and  it  is  privileged  to  elect  to  sue  in  the 
United  States  courts.  (Missouri,  K.  &  T.  B.  Co.  v. 
Texas  &  St.  L.  R.  Co.,  10  Fed.  Rep.  597;  4  Woods,  360.) 
But  where  several  railroad  corporations  organized  in 
several  States  consolidate,  and  one  of  them  is  sued  in 
the  State  in  which  it  was  organized  by  the  name 
of  the  consolidated  roads,  the  other  companies  which 
exist  out  of  the  State  cannot  remove  the  cause.  (Chicago 
&  W.  I.  R.  Co.  V.  Lake  Shore  &  M.  S.  fL  Co.,  11  The 
Reporter,  323.)  So  a  suit  commenced  in  a  State  court  by 
a  citizen  of  the  Stat«  which  created  the  company  cannot 
remove,  though  it  be  a  consolidated  company  chartered  by 
several  States  (Uphoff  v.  Chicago,  St.  L.  &  N.  0.  R.  Co., 

5  Fed.  Rep.  545);  and  one  of  a  consolidated  corporation 
created  under  the  laws  of  another  State  cannot  go  into  that 
State  and  have  the  cause  removed.  (C.  &  W.  I.  R.  Co.  v. 
L.  S.  &  M.  S.  R.  Co.,  5  Fed.  Rep.  19;  10  Biss.  122;  L.  S. 

6  M.  S.  R.  Co.  V.  C.  &  W.  I.  R.  Co.,  5  Fed.  Rep.  19. )  A 
consolidated  railroad  formed  of  three  railroads,  chartered 
by  different  States,  cannot  remove  on  the  ground  that  the 
charters  obtained  from  other  States  gave  it  a  foreign  citi- 
zenship (Johnson  v.  Philadelphia,  W.  &  K  R.  Co.,  9  Fed. 
Rep.  6;  see  generally  Ohio  &  M.  R.  Co.  v.  Wheeler,  1  Black, 
286;  Bait.  &  O.  R.  Co.  v.  Harris,  12  Wall.  65;  Chicago  & 
N.  W.  R.  Co.  V.  Whitten,  13  WaU.  270;  Williams  v.  Mis- 
souri, K.  &  T.  R..Co.,  3  DiU.  267;  Marshall  v.  Bait.  &  O; 
R.  Co.,  16  How.  314;  Same  v.  Gallahue's  Adm'rs,  12 
Gratt.  958;  Chicago  &  N.  W.  R.  Co.  v.  Chicago  &  P.  R. 
Co.,  6  Biss.  229;  Minot  v.  Phila.  &  W.  B.  R.  Co.,  2  Abb. 
U.  S.  323;  Goshom  v.  Supervisors,  1  W.  Va.  308);  but  if 
a  corporation  is  chartered  by  foreign  countries,  it  may 
remove  a  cause  as  an  alien.  (Terry  v.  Ins.  Co.,  3  Dill. 
408;  see  Fisk  v.  Chicago  etc.  R.  Co.,  53  Barb.  472;  King 
of  Spain  v.  Oliver,  2  Wash.  C.  C.  429.)  A  corporation  of 
another  State  may  remove  a  cause  commenced  by  attach- 
ment, although  the  action  could  not  be  commenced  by 
original  process  in  the  circuit  court.  (Bliven  v.  New 
England  Screw  Co.,  3  Blatchf.  Ill;  Barney  v.  Globe 
Bank,  5  Blatchf.  107;  Sayles  v.  Northwestern  Ins.  Co.,  2 
Curt.  212.)    So  an  insolvent  corporation,  whose  property 
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is  in  the  hands  of  a  receiver  of  a  State  court,  may  appear 
in  such  court  and  remove  the  cause  where  attachments  are 
filed  on  its  property.  (Second  Nat.  Bank  v.  N.  Y.  Silk 
Manuf.  Co.,  11  Fed.  Rep.  532.)  If  a  foreign  corporation 
appears  and  removes  a  suit,  it  is  too  late  to  except  to  the 
process  by  which  it  is  brought  into  the  State  court,  or  that 
not  being  an  inhabitant^  or  found  within  tiie  district,  the 
suit  could  not  have  been  conmienced  in  this  court.  (Sayles 
V.  Northwestern  Ins.  Co.,  2  Curt.  212.)  Where  a  citizen 
of  the  State  joined  with  a  foreign  insurance  company  to 
recover  from  a  non-resident  corporation  for  a  total  loss  by 
negligence,  the  suit  is  not  removable.  (First  Pres.  Soc.  v. 
Goodrich  T.  Co.,  7  Fed.  Rep.  257;  10  Biss.  312. 


_  I. — ^A  suit  may  be  removed  although  it  is 
brought  by  the  assignee  of  a  chose  in  action  (Bushnell  v. 
Kennedy,  9  Wall.  387;  Lexington  v.  Butler,  14  Wall. 
282;  Barclay  v.  Commiesioners,  1  Woods,  254;  but  see 
Ayers  V.  Western  R.  R.  Corp.,  32  How.  Pr.  351;  New 
Orleans  C.  &  R  Co.  v.  Recorder,  27  La.  An.  291;  Colcord 
V.  Wall,  2  Miles,  459),  in  his  own  name  and  in  pursuance 
of  a  State  law  (Thompson  v.  Railroad  Cos.,  6  Wall.  134; 
but  Bee  Anderson  v.  Manuf.  Bank,  14  Abb.  Pr.  436);  or 
by  the  assignee  of  a  contract  to  recover  damages  for  its 
breach  (Buney  v.  Globe  Bank,  6  Blatchf.  107);  but  a 
defendant  cannot  acquire  the  right  to  a  removal  by  the 

Surchase  of  the  interests  of  his  co-defendants  (Temple  v. 
mith,  4  Fed.  Rep.  392);  but  a  defer dant  may  remove  a 
suit  brought  agamst  him  by  an  assignee,  the  assignee 
being  the  citizen  of  another  State,  though  the  assignor  in 
whose  favor  the  debt  was  contracted  belongs  to  the  same 
State  as  defendant.  (Waterbury  v.  City  of  Laredo,  3 
Woods,  371;  Leutz  v.  Butterfield,  7  Dalv,  24.)  Where  a 
dtiaen  transfers  mortgage  notes  to  a  foreigner,  for  the 
purpose  of  giving  jurisdiction,  not  accompanied  with  an 
agreement  Tor  a  retransfer,  tiie  circuit  court  will  take 
jurisdiction  of  the  cause  when  removed  (Marion  v.  Ellis, 
10  Fed.  Rep.  410);  and  so  as  to  the  transfer  of  lands  (De 
Laveaga  v.  Williams,  6  Sawy.  573);  and  the  fact  that  the 
motive  was  to  bring  the  suit  will  not  impair  the  right 
of  action.  (Foot  v.  Town  of  Hancock,  15  Blatchf.  343.) 
A  bona  Jide  conveyance  of  property  in  controversy,  for 
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the  express  pnrpose  of  conferring  jurisdiction,  is  no 
gronnd  for  remanding  a  cause  to  the  State  court.  (Hoyt 
V.  Wright,  4  Fed.  Rep.  168;  2  McCrary,  222.)  So  the  right 
to  sue  is  not  invalidated  by  the  fact  that  the  note  was 
transferred  for  the  purpose  of  giving  the  court  jurisdiction 
(Lanning  v.  Lockett,  11  Fed.  £ep.  814;  4  Woods,  455;  S. 
0.,  10  Fed.  Rep.  451);  but  a  transfer  mala  fide  in  one  State 
to  the  citizens  of  another  will  not  enable  the  grantee  to 
maintain  ejectment  in  the  United  States  court.  (Green- 
wait  V.  Tucker,  10  Fed.  Rep.  884;  3  McCrary,  450.)  The 
circuit  court  has  no  jurisdiction  where  the  nominal  parties 
have  been  made  parties  collusively  to  bring  the  contro- 
versy within  its  jurisdiction.  (Marion  v.  Ellis,  9  Fed. 
Rep,  367;  see  Hawes  v.  Contra  Costa  W.  Co.,  11  Fed.  Rep. 
93,  note.)  Where  parties  convey  land  to  a  stranger,  a 
citizen  of  another  State,  without  his  knowledge  and  with- 
out consideration,  for  the  purpose  of  creating  jurisdiction 
in  the  United  States  courts,  the  transaction  was  only  color- 
able and  collusive,  and  the  suit  must  be  dismissed. 
(Coffin  V.  Hagein,  11  Fed.  Rep.  219;  7  Sawy.  609.)  A 
plaintiff  brought  into  the  controversy  by  assignment, 
merely  that  he  ma^  acquire  a  standing  to  enable  him  to 
prosecute  in  the  interest  of  the  original  party,  is  im- 
properly and  collusively  made  a  party  to  the  suit, 
(Fountain  v.  Town  of  Angelica,  12  FecL  Rep.  8;  20  Bktchf . 
348.)  The  sections  of  the  Act  of  March  3,  1875,  shoold 
be  construed  together,  and  the  remedy  should  not  be  al- 
lowed where  the  plaintiff  is  assignee,  unless  the  assignee 
might  have  brought  suit  in  the  Federal  court.  (Berger  v. 
Douglas  Co.,  5  Fed.  Rep.  23;  but  see  Lexington  v.  Butler, 
14  Wall.  282;  Bushnell  v.  Kennedy,  9  WalL  387;  Green 
V.  Custard,  23  How.  484.) 

Nominal  parties. — ^The  non- joinder  of  nominal  or  un- 
necessary parties  will  not  defeat  the  right  to  a  removal 
(Wood  V.  Davis,  18  How.  467;  Ward  v.  Arredondo,  1 
Paine,  410;  Arapahoe  Co.  v.  Kansas  P.  R.  Co.,  4  Dill. 
277;  Edgerton  v.  Gilpin,  3  Woods,  277;  Fisk  v.  Chicago, 
R.  I.  &  P.  R.  (I!o.,  53  Barb.  472;  Mayor  etc.  v.  Cummins, 
47  Ga.  3215  Calloway  v.  Ore  Knob  Co.,  74  N.  C.  200.) 
lliey  are  not  to  be  treated  as  parties,  altiiough  made  par- 
ties to  the  suit.    (Livingston  v.  Gibson,  4  Johns.  Ch.  94; 
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James  v.  Thnrston,  6  K.  I.  428.)    So  if  a  citizen  of  the 
State  where  suit  is  brought  is  not  a  necessary  party,  and 
his  presence  is  not  essential,  the  non  resident  defendant 
may  remove,  although  the  former  does  not  unite  in  the 
petition  (Hatch  v.  Chicago,  R.  I.  &  P.  R.  Co.,  6  Blatchf. 
105;  Ex  parte  Girard,  3  WalL  Jr.  263;  Hadley  v.  Dunlap, 
10  Ohio  St.  1;  Livingston  v.  Gibbons,  4  Johns.   Ch,  94; 
contra,  Wilson  v.  Blodget,  4  McLean,  363);  and  where  all 
the  defendants  join  but  one,  and  that  one  is  an  unneces* 
sary  party,  the  cause  may  be  removed.     (Cooke  v.  Selig- 
man,  7  Fed.  Rep.  263;  17  Blatchf.  452.)    So  if  a  plaintiff 
is  a  citizen  of  another  State,  he  may  remove  the  cause  if 
some  of  the  defendants,  citizens  of  another  State,    are 
merely  nominal  parties.     (Akerly  v.  Vilas,  2  Biss.   110; 
see  Sands  v.  Smith,  1  DUl.  290.)    The  right  to  a  removal 
is  not  affected  by  the  fact  that  a  defendant,  a  citizen  of  the 
same  State,  is  a  proper  but  not  an  indispensable  party  to  a 
separable  controversy.      (Barney   v.   Latham,    2    Morr. 
Trans.  638.)    Where  the  real  party  to  a  controversy  is 
clearly  entitled  to  have  his  rights  passed  upon  by  the 
courts  of  the  United  States,  he  is  entitled  to  remove,  al- 
though the  nominal  party  has  no  such  right.     (Cohens  v. 
Virginia,  6  Wheat.  264.)     So  where  a  landlord,  the  real 
owner,  assumes  the  defense,  he  makes  himself  a  party,  and 
being  the  real  defendant  may  remove  the  cause  if  he  be  a 
citizen  of  a  State  other  than  that  of  the  plaintiff.    (Greene 
V.   Klinger,    10   Fed.  Rep.   689.)    And  when  a  tenant 
in  possession  disclaims  title,  she  may  have  her  land- 
lord   substituted   as    defendant    (State    v.    Lewis,    12 
Fed.    Rep.    1);  but  it  is  otherwise  if  the  tenant  does 
not  disclaim,  which  all  must  join.     (Allin  v.  Robinson,  1 
DilL  119.    And  an  alien,  a  real  party  in  interest,  may  re- 
move a  suit  brought  against  him  by  the  State.     (State  v. 
Lewis,  12  Fed.  Rep.  1;  State  v.  Texas  Pac.  R.  R.  Co.,  3 
Woods,  308. )    Though  the  nominal  party  be  a  party  on 
the  record,  yet  it  will  not  defeat  the  right  of  the  real  party 
in  interest  to  remove  and  have  the  cause  determined  in 
the  Federal  court     (Greene  v.  Klinger,  10  Fed.  Rep.  689; 
Barney  v.  Latham,  103  U.  S.  205.)    So  in  ejectment  the 
sole  owner  may  remove,  although  his  grantor,  a  citizen  of 
the  same  State  as  plaintiff,  is  a  party.    (Calloway  v.  Ore 
Knob  Co.,  74  N.  C.  200.)    If  the  only  reUef  prayed  in  a 
Fed.  Proc— 28. 
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Bait  against  a  corporation  and  its  officers  is  by  injunction, 
the  officers  are  merely  nominal  parties  (Hatch  v.  Chicago 
R.  L  &  P.  R.  Co.,  6  Blatchf.  105);  so  of  a  suit  to  enjoin 
the  execution  of  a  lease.    (Pond  v.  Sibley,  7  Fed.  Rep. 
129;  19  Blatchf.  189;  Nat  Bank  of  Lyndon  v.  Wells 
Riv.  Manuf  g  Co.,  7  Fed,  Rep.  750.)    They  are  not  such 
necessary  parties  to  a  suit  involving  title  to  lands  as  to 
prevent  a  removal.    (Nat.  Bank  of  Lyndon  v.  Wells  Riv. 
Manuf  g  Co.,  7  Fed.  Rep.  750;  Pond  v.  Sibley,  7  Fed. 
Rep.  129;  19  Blatchf.  189.)    Officers  joined  as  defendants 
in  equity,  but  as  to  whom  no  relief  is  prayed,  are  nominal 
parties,  such  as  will  not  defeat  the  right  to  a  removaL 
(Fisk  V.  Chicago  R.  I.  &  P.  R  Co.,  6  Blatchf.  105.) 
Where  a  non-resident  stockholder  of  a  banking  corpora- 
tion does  not  unite  in  the  application,  the  corporation  can- 
not be  heard  to  complain;  the  objeciaon  can  only  be  as- 
signed as  error  to  the  party  himself.     (Danville  Bk.  &  T. 
Co.  V.  Parks,  88  111.  179.)    State  and  county  officers  are 
not  necessary  parties  to  a  controversy  relating  to  the 
validity  of  bonds.     (Town  of  Aroma  v.  Auditor,  2  Fed. 
Rep.  33.)    Citizenship  of  nominal  parties,  or  of  aliens 
who  do  not  constitute  the  entire  party  on  one  side,  wiU 
not  give  a  right  to  removal  (Hervey  v.  Illinois  etc.  R. 
Co.,  7  Biss.  103;  Arapahoe  Co.  v.  Kansas  &  P.    R.  Co., 
4  Dill.  277);  but  the  fact  that  defendants  are  named 
who  have  not  been  served,  or  have  not  appeared,  who  are 
citizens  of  the  same  State  as  plaintifif,  will  not  defeat  the 
right  to  a  removaL    (Ex  parte  Girard,  3  WalL  Jr.  263.) 
A  substituted  party  comes  into  a  suit  subject  to  all  the 
disabilities  of  him  whose  place  he  takes,  so  far  as  concerns 
the  right  of  removal  of  the  cause.    (Cable  v.  Ellis,  llOU. 
S.  389;  Houston  etc.  R.  Co.  v.  Shirley,  111  U.  S.  358; 
Jeflferson  v.  Driver,  117  U.  S.  272.     And  see  Stewart  v. 
Dunham,  115  U.  S.  61;  Phelps  v.  Oaks,  117  U.  S.  236.) 

Inseparable  controversy. — The  controversy  mnst 
be  wholly  between  citizens  of  dififei-ent  States  to  give  the 
right  to  remove.  (Blake  v.  McKim,  103  U.  S.  336;  Bybee 
V.  Hawkett,  5  Fed.  Rep.  1;  6  Sawy.  593;  Carraher  v. 
Brennan,  7  Biss.  497;  Arapahoe  Co.  v.  Kansas  Pac.  R. 
Co.,  4  Dill.  277;  Burch  v.  Davenport  etc.  R.  Co.,  46  Iowa, 
449.)    Congress  did  not  intend  to  confer  a  right  where  a 
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citizen  of  a  State  other  than  that  in  which  suit  is  brought 
is  united  with  one  who  is  a  citizen  of  the  latter  State 
(Kams  V.  Atlantic  &  Ohio  R.  Co.,  10  Fed.  Rep.  309;  Chi- 
cago V.  Gage,  6  Biss.  457;  Blake  v.  McKim,  103  U.  S. 
336);  80  in  a  bill  to  foreclose  a  mortgage  (Donohue  v. 
Mariposa  L.  &  M.  Co.,  5  Sawy.  63;  see  Burch  v.  Daven- 
port &  St.  P.  R.  Co.,  46  Iowa,  449);  or  to  redeem  from  a 
mortgage  sale.  (Miller  v.  Finn,  1  Neb.  254;  Ryan  v. 
Young,  11  Chic.  L.  N.  353.)  So  the  purchaser  of  an 
equity  of  redemption  cannot  remove  it  mortgagor  and 
mortgagee  are  citizens  of  the  same  State  (First  Kat.  Bank 
V.  King  W.  I.  Co.,  2  Cent.  L.  J.  505);  and  so  where  a 
judgment  creditor  intervenes.  (Ayers  v.  Chicago,  101  U, 
S.  184. )  Where  the  suit  embraces  a  single  individual  con- 
troversy, one  party  cannot  remove  if  the  other  party  con- 
sists of  residents  aud  non-residents  (Price  v.  Foreman,  12 
Fed.  Rep.  801;  11  Biss.  328);  so  of  a  bill  for  a  specific 
performance  (Tyler  v.  Haggerty,  10  Chic.  L.  N.  100);  or 
a  bill  to  dissolve  a  corporation  (Taylor  v.  Rockefeller,  36 
Leg.  Int.  284);  or  where  the  owner  elects  t<5  bring  an  ac- 
tion for  a  conversion  (Patterson  v.  Chapman,  13  Blatchf. 
395);  or  if,  in  the  contest  of  a  will,  or  in  a  suit  to  annul  a 
will,  necessary  parties  joined  are  residents  or  non-resi< 
dents.  (Re  Frazer,  10  Chic.  L.  N.  890;  see  Price  v.  Fore* 
man,  12  Fed.  Rep.  801;  11  Biss.  328.)  If  a  stockholder 
disputes  the  rights  of  both  claimants,  and  one  is  a  citizen 
of  another  State,  the  case  cannot  be  removed.  (Bailey  v. 
N.  Y.  Sav.  Bank,  2  Fed.  Rep.  14;  18  Blatchf.  77.)  A 
suit  to  recover  land  where  the  real  parties  are  claim« 
ants,  and  damagea  are  demanded  of  non-residents, 
cannot  be  removed.  (Corbin  v.  Van  Brunt,  4  Morr, 
Trans.  818.)  If  substantial  relief  is  asked  against 
a  party  who  is  a  citizen  of  the  same  State  as  plaintiff,  the 
cause  cannot  be  removed,  (Latham  v.  Barney,  10  Chio, 
L.  N.  11.)  Where  non-residents  sued  out  attachments, 
and  these  were  followed  by  other  attachments  by  resident 
creditors,  the  non-residents  cannot  remove  the  cause, 
(Bates  V.  Days,  11  Fed.  Rep.  629 ;  3  McCrary,  616. )  Where 
less  than  all  the  plaintiffs  or  defendants  seek  to  remove, 
they  must  be  citizens  of  different  States,  and  the  contro* 
versy  must  be  wholly  between  them  (Hervey  v.  Illinois 
M.  R.  Co.,  7  Biss.  103);  for  unless  the  original  contro« 
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versy  is  between  citizens  of  different  States,  the  case  is 
not  removable  (Chicago  v.  Gage»  6  Biss.  467;  First  Nat. 
Bank  v.  KingW.  I.  Co.,  2  Cent.  L.  J.  605);  so  a  judg- 
ment creditor  cannot  remove  a  canse  where  the  contro- 
versy is  between  citizens  of  the  same  State.  (Chicago  v. 
Gage,  6  Biss.  467.)  If  complainant  and  some  of  the  de- 
fendants are  citizens  of  the  same  State,  the  cause  cannot 
be  removed  (N.  J.  Zinc  Co,  v.  Trotter,  23  Int.  fiev.  Bee. 
410);  even  where  one  defendant  is  a  citizen  of  the  State, 
it  cannot  be  removed.  (Uervey  v.  Illinois  M.  B.  Co.,  7 
Biss.  103.)  Where  action  is  brought  against  several  de- 
fendants, only  one  of  whom  is  a  citizen  of  the  State,  the 
right  as  to  the  subject-matter  does  not  attach  under  the 
first  clause,  nor  under  the  second  clause,  because  there  is 
no  severable  controversy,  (Hyde  v.  Ruble,  3  Morr.  Trans. 
516;  Barney  v.  Latham,  103  U.  S.  205.)  Where  parties 
on  both  sides  are  necessary  to  the  claims  of  one  of  the 
parties,  the  cause  is  not  removable  (Hanover  F.  Ins,  Co. 
V.  Keogh,  7  Fed.  Rep.  764);  and  even  under  the  Judiciary 
Act,  if  an  indispensable  party  is  a  citizen  of  the  same 
State  with  the  plaintiff,  jurisdiction  would  be  defeated 
(Vannevar  v.  Bryant,  21  Wall.  41;  Bryant  v.  Rich,  106 
Mass.  192;  Wilson  v.  Blodgett,  4  McLean,  360;  Ober  v.  Gal- 
lagher, 93  U.  S.  199;Hagan  V.  Walker,  14  How.  29;  Shields 
V-  Barrow,  17  How.  130;  Clearwater  v.  Meredith,  21  How. 
89;  Barney  V.  Baltimore,  6  Wall.  280;  Commercial  etc.  Bk.  v. 
Slocum,  14  Peters,  65);  so  a  stockholder  cannot  remove  a 
cause  to  have  stock  issues  declared  void.  (Shumway  v.  C.  & 
I.  R.  Co.,  4  Fed.  Rep.  385. )  Heirs  and  devisees  of  the  debtor 
are  necessary  parties  to  a  bUl  to  subject  real  estate  of  the 
debtor  to  the  satisfaction  of  his  debts  (Walker  v.  Powers, 
3  Morr.  Trans.  260);  but  a  widow  who  has  renounced  her 
rights  under  a  will  is  not  a  necessary  party  in  a  suit  to 
annul  the  will  (Chester  v.  Chester,  7  Fed.  Rep.  1);  yet  the 
executors  are,  if  they  are  trustees  for  the  party  seeking  to 
avoid  the  will  (Price  v.  Foreman,  12  Fed.  Rep.  801;  11 
Biss.  328.)  A  bill  in  equity  to  establish  a  resulting  trust 
in  land  in  possession  of  a  mortgagor  is  not  removable 
where  defendants  are  inseparable  (Price  v.  Foreman,  12 
Fed.  Rep.  801;  11  Biss.  328);  so,  one  or  more  of  several 
trustees  cannot  remove  (Clarke  v.  Opdyke,  17  N.  Y.  Supr. 
383);  and  the  beneficiary  of  a  trust  is  a  necessary  party. 
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(Lauriate  v.  Stratton,  11  Fed.  Rep.  107.)  Where  the  bill 
asserts  the  obligation  of  a  bond,  or  an  interest  covenant 
against  obligor,  he  is  a  necessary  party.  (Chaffraiz  v. 
!£»ard  of  Liquidation,  11  Fed.  Hep.  638.)  A  bank  is  a 
necessary  party  in  a  suit  by  the  widow  for  the  money  of 
her  husband  held  on  deposit  (Bailey  v.  New  York  Sav. 
Bk.,  18  Blatchf.  77);  so,  the  next  friend  of  Skfeme  covert 
is  a  necessary  party.  (Ruckmann  v.  Palisades  L.  Co.,  1 
Fed.  Rep.  367.)  An  action  to  enforce  a  joint  liability 
cannot  be  removed  (Yulee  v.  Vose,  99  U.  S.  539);  so  of  an 
action  brought  against  joint  tort-feasors,  one  being  a  resi* 
dent  and  the  other  a  non-resident.  (Clark  v.  Chicago,  M. 
&  St.  P.  R.  Co.,  11  Fed.  Rep.  355;  3  McCrary,  591;  Rand 
V.  Walker,  117  U.  S.  340;  Plymouth  etc  Gold  Min.  Co. 
V.  Amador  etc.  Canal  Co.,  118U.  S.  264;  Fidelity  Ins.  etc. 
Co.  V.  Huntington,  117  U.  S.  280;  Fletcher  v.  Hamlet,  116 
U.  S.  408;  Ayres  v.  WiswaU,  112  U.  S.  187;  Putnam  v, 
Ingraham,  114  U.  S.  57;  Texas  Transp.  Co.  v.  Seeligson, 
122  U.  S.  619;  Kelly  v.  Houghton,  23  Fed.  Rep.  417; 
Chapman  v.  Chapman,  28  Fed.  Rep.  1;  Judah  v.  Iowa 
Barb  Wire  Co.,  32  Fed.  Rep.  661;  West.  Un.  TeL  Co.  v. 
Brown,  32  Fed.  Rep.  337;  Weller  v.  Tobacco  Co.,  32  Fed. 
Rep.  860.) 

The  whole  controversy  removed.  —  Under  this 
section  the  whole  suit  must  be  removed  (Sew.  Mach.  Co.'s 
Case,  18  WalL  553;  S.  C,  110 Mass.  81 ;  Ellis  v.  Sisson, 
11  Fed.  Rep.  353,  11  Biss.  187 ;  Barney  v.  Latham,  11 
The  Reporter,  N.  S.  721  ;  Carraher  v.  Brennan,  7  Biss. 
497;  Hervey  V.  Illinois  etc.  R.  Co.,  8  Biss.  103;  Girardey 
V.  Moore,  3  Woods,  397 ;  Removal  Cases,  100  U.  S.  457; 
Arapahoe  Co.  v.  Kansas  Pac.  R.  Co.,  4  Dill.  277  ;  Burch 
V.  Des  Moines  &  St.  P.  R.  Co.,  66  Iowa,  449),  and  not, 
like  the  Act  of  1866,  a  part  of  it.  (Chicago  v.  Gage,  6 
Biss.  467;  S.  C,  8  Chic.L.  N.  49;  Hervey  v.  I.  M.  R.  W. 
Co.,  7  Biss.  103.)  It  cannot  be  removed  as  to  one  defend- 
ant, and  left  standing  as  to  others.  (Chamoers  v.  Hoi- 
land,  11  Fed.  Rep.  209;  3  McCrary,  538;  Barney  v.  La- 
tham,  103  U.  S.  205;  Blake  v.  McKim,  103  U.  S.  336.) 
The  first  clause  of  this  section  requires  all  the  plaintiffs 
or  all  the  defendants  to  have  the  right  to  remove,  and  ap- 
plies to  the  ordinary  actions  at  common  law,  where  there 
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IB  only  one  party  on  each  side.  (Maine  v.  Oilman,  10 
Fed.  Kep.  214.)  It  relates  to  a  single  individual  con- 
troversy m  which  all  on  the  moving  side  are  necessary 
parties,  when  all  must  unite,  while  the  second  clause  con- 
templates cases  in  which  there  are  persons  whose  pres- 
ence is  not  necessary.  (Smith  v.  McKay,  4  Fed.  Rep. 
353.)  Where  the  action  was  by  the  citizen  of  a  State 
against  several  defendants,  and  the  circuit  court  had  juris- 
diction from  the  amount  in  controversy,  any  one  of  the 
defendants  may  apply  for  a  removal  if  the  matter  can  be 
fully  determined  between  them.  (McLean  v.  Chicago  & 
St.  P.  R.  Co.,  16  Blatchf.  319  ;  Taylor  v.  Rockefeller,  6 
Fed.  Rep.  226;  Stapleton  v.  Reynolds,  9  Chic.  L.  N.  33; 
Evans  V.  Faxon,  10  Fed.  Rep.  312;  11  Biss.  175;  Hervey 
V.  Illinois  &  Midland  R.  Co.;  7  Biss.  103;  Girardey  v. 
Moore,  3  Woods,  397;  First  Presb.  Soc.  of  G.  B.  v.  Good- 
rich T.  Co.,  7  Fed.  Rep.  257;  10  Biss.  312;.  Maine  v. 
Oilman,  10  Fed.  Rep.  214;  Wormser  v.  Dahlman,  57 
How.  Pr.  286);  but  the  controversy  must  be  wholly  be- 
tween them  (Evans  v.  Faxon,  10  Fed.  Rep.  312  ;  11  Biss. 
175;  Walsh  v.  Memphis  C.  &  N.  W.  R.  Co.,  6  Fed.  Rep. 
797;  2  McCrary,  156;  McLean  v.  St.  Paul  &  Chicago 
R.  Co.,  16  Blatchf.  309;  Ellerman  v.  New  Orleans, 
M.  T.  &  R.  Co.,  2  Woods,  120;  Smith  v.  St.  Louis 
M.  L.  Ins.  Co.,  2  Tenn.  Ch.  656;  First  Presb.  Soc.  of 
O.  B.  V.  Goodrich  T.  Co.,  7  Fed.  Rep.  257;  10  Biss.  312); 
and  the  whole  suit  must  be  removed  (Carraher  v.  Brennan, 
7  Bias.  497;  Board  v.  Kan.Pac.  R.,  4  Dill.  277;  Burch  v. 
!Des  Moines  &  St.  P.  R.  Co.,  46  Iowa,  449;  Barney  v. 
Latham,  11  Law  Reporter,  N.  S.  93;  Chicago  v.  Gage,  6 
Biss.  467);  for,  if  not  wholly  between  them,  it  cannot  be 
removed,  although  the  controversy  of  the  defendant  could 
be  disposed  of  separately.  (Girardey  v.  Moore,  3  Woods, 
397.)  The  suit  may  be  removed,  although  it  does  not 
arise  under  the  Constitution,  treaties  or  laws  of  the  United 
States  (Low  v.  Wayne  Co.  Sav.  Bk.,  14  Blatchf.  449),  and 
irrespective  of  its  quality  as  equitable  or  legal  (Ketchum 
V.  Black  Riv.  Lum.  Co.,  4  Fed.  Rep.  139);  or  although 
there  may  be  other  controversies  in  the  suit  between  other 
parties  (Hervey  v.  Illinois  M.  R.  Co.,  7  Biss.  103;  Bybee 
v.  Hawkett,  5  Fed.  Rep.  1;  6Sawy.  593;  Stevens  v.  Rich- 
Ardson,  9  Fed.  Rep.  191;  20  Blatchf.  53;  Evans  v.  Faxon, 
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10  Fed.  Rep.  312;  11  Bias.  175;)  or  although  the  contro- 
versy removed  is  only  incidental,  as  the  removal  takes  the 
principal  controversy,  and  all  other  controversies,  to  the 
circuit  court  (Farmers'  L.&T.  Co.  v.  C.  P.  &  S.  R.  Co.,  12 
Chic.  L.  N.  65);  or  although  one  of  the  controversies  taken 
alone  be  between  citizens  of  the  same  State.  (Sheldon  v. 
Keokuk  N.  W.  line  P.  Co.,  IFed.  Rep.  789;  9Biss.  307.) 
The  removal  of  the  suit  as  to  one  defendant  removes  it  as 
to  all  (Stapleton  V.  Reynolds,  9  Chic.  L.  N.  33);  and  all 
the  defendants  need  not  join.  (Stapleton  v.  Reynolds,  9 
Chic  L.  K.  33;  Davis  v.  Cook,  9  l^ev.  134.)  Where  all 
the  parties  have  the  requisite  citizenship,  one  alone  may 
petition.  (Arapahoe  Co.  v.  Kansas  P.  R.  Co.,  4  Dill. 
277;  Girardey  v.  Moore,  3  Woods,  397;  Carswell  v.  Schley, 

59  Ga.  17.)  This  clause  applies  to  suits  where  there  may 
be  distinct  controversies  between  different  sets  of  plaintiffs 
and  defendants  (Maine  v.  Oilman,  10  Fed.  Rep.  214; 
Barney  v.  Latham,  103  U.  S.  205),  when  the  parties  may 
be  so  transposed  on  opposite  sides,  according  to  their  in- 
terests, as  to  effect  a  determination  of  their  rights. 
(Burke  V.  Flood,  1  Fed.  Rep.  541;  G  Sawy.  220.)  Under 
this  clause,  each  individual  plaintiff  must  be  a  citizen  of 
ft  State  different  from  that  of  each  individual  defendant. 
(Burke  v.  Flood,  1  Fed.  Rep.  541;  S.  C,  6  Sawy.  220; 
Van  Brunt  v.  Corbin,  14  Blatchf.  496;  In  re  Frazer,  10 
Chic  L.  N.  390;  Ruble  v.  Hyde,  3  Fed.  Rep.  330; 
1  McCrary,  513.)  If  some  of  the  plaintiffs  or  some 
of  the  defendants  are  citizens  of  the  same  State, 
one  alone  cannot  remove  the  cause.  (Hervey  v.  Illinois 
M.  B.  Co.,  7  Biss.  103;  Ruckmanv.  Palisades  Land  Co.,  1 
Fed.  Rep.  367.)  The  case  may  be  removed  where  the 
parties  applying  have  interpleaded,  as  where  interveners 
charge  fraud  and  want  of  jurisdiction.  (Burdick  v.  Peter- 
son, 6  Fed.  Rep.  840;  2  McCrary,  135;  Tower  v.  Ficklin, 

60  Ga.  373;  Healy  v.  Provost,  25  Int  Rev.  Rec.  240;  see 
Postmaster-general  v.  Cross,  4  Wash.  C.  C.  326;  Martin 
V.  Taylor,  4  Wash.  C.  C.  1.)  Either  one  or  more  may  ap- 
ply for  a  removal,  although  other  parties  are  citizens  of  the 
same  State  with  those  on  the  opposite  side.  (Boone  v. 
Iowa  &  M.  Const.  Co.,  10  Fed.  Rep.  401;  3  McCrary,  310; 
In  re  Iowa  &  M.  Const.  Co.,  10  Fed.  Rep.  401;  3  McCrary, 
310.)    If  the  real  litigation  is  between  citizens  of  differ- 


§  97  REMOVAL   FROaf  STATE  COURT.  332 

ent  States,  the  case  is  withia  this  section,  notwithstanding 
Bome  of  the  adversary  parties  may  be  citizens  of  the  same 
State  with  some  of  the  defendants.  (Girardey  v.  Moore, 
3  Woods,  397;  Nat.  Union  Bank  v.  Dodge,  25  Int.  Rev. 
Rec.  304;  see  Shepard  v.  K.  N.  L.  Pack.  Co.,  12  Chic  L. 
N.  220.)  Where  the  controversy  is  severable,  a  joint  tort- 
feasor may  remove  (Lockhart  v.  Horn,  1  Woods,  634;  and 
see  Sheldon  v.  Keokuk  N.  L.  P.  Co.,  1  Fed.  Rep.  789;  9 
Biss.  307;  Taylor  v.  Rockefeller,  7  Cent.  L.  J.  349;  Clark 
V.  Chicago,  M.  &  St.  P.  R.  Co.,  11  Fed.  Rep.  355;  9 Biss. 
307);  and  where  plaintiff  has  united  controversies  which 
can  be  fully  determined  as  between  the  parties,  citizens  of 
another  State  may  remove  the  cause  (Clark  v.  Chicago  M. 
&  S.  P.  R.  Co.,  11  Fed.  Rep.  355;  3  McCrary,  691; 
Sweet  V.  Same,  11  Fed.  Rep.  365);  but  if  the  cause 
of  action  is  joint,  it  cannot  be  removed  on  the 
petition  of  one  only  (Stevens  v.  Richardson,  9  Fed.  Rep. 
191.)  The  right  of  removal  in  such  cases  is  on  the  condi- 
tion that  the  case  can  be  wholly  determined  as  to  the  par- 
ties (Nat.  Union  Bank  v.  Dodge,  25  Int.  Rev.  Rec.  304); 
so  if  three  separate  actions  are  brought,  and  the  same  de- 
fense is  made  in  each,  and  a  judgment  in  one  will  deter- 
mine the  whole  controversy,  they  may  be  removed  if  the 
joint  amount  incontrovertibly  exceeds  five  hundred  dol- 
lars. (Carraher  v.  Brennan,  7  Biss.  497;  Ellerman  v.  New 
Orleans,  M.  &  T.  R.  Co.,  2  Woods,  120;  Smith  v.  St.  Lou- 
is M.  L.  Ins.  Co.,  2  Tenn.  Ch.  656;  Smith  v.  McKay,  4 
Fed.  Rep.  353;  Hervey  v.  Illinois  M.  R.  Co.,  7  Biss.  103; 
Chicago  V.  Gage,  6  Biss.  467;  Osgood  v.  Chicago,  D.  &  V. 
R.  Co.,  6  Biss.  330;  Board  v.  Kansas Pac.  R.  Co.,  4  Dill. 
277;  Bumham  v.  D.  &  M.  R.  Co.,  4  Dill.  503.)  Where 
five  attachments  were  separately  sued  out  against  one 
stock  of  goods,  the  question  of  ownership  is  a  single  con- 
troversy. (Anderson  v.  Gerding,  3  Woods,  487.)  There 
may  be  a  removal  of  that  part  of  a  cause  which  concerns 
the  original  parties  (Temple  v.  Smith,  4  Fed.  Rep.  392;  2 
McCrary,  226),  notwithstanding  that  a  State  statute  may 
declare  that  the  trial  as  to  certain  other  parties  cannot  be 
separated  from  the  trial  of  the  main  cause.  (Ellerman  v. 
New  Orieans  M.  &  T.  R.  Co.,  2  Woods.  120.)  But  the 
circuit  court  has  no  authority  to  decide  an  action  not  yet 
before  it,  to  obtain  jurisdiction  over  one  of  several  ten- 
ants in  common.     (Ex  parte  Turner,  3  Wall.  Jr.  258.) 
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Right  to  remove. — ^The  right  to  remove,  under  Re- 
vised Statutes,  section  six  hundred  and  thirty-nine,  at- 
taches in  every  case  (1)  where  the  controversy  is  between 
citizens  of  different  States;  (2)  where  the  matter  in  dispute 
exceeds  five  hundred  dollars,  exclusive  of  costs;  (3)  under 
the  Act  of  1867,  the  citizen  of  such  other  State  must  file 
the  required  affidavit  as  to  local  prejudice;  and  (4)  he  must 
give  the  required  security  for  his  appearance.  (Johnson 
V.  Monell,  1  Woolw.  390.)  Under  the  Act  of  1875,  the 
affidavit  of  local  prejudice  is  not  necessary.  (Allen  v. 
Ryerson,  2  Bill.  501. )  It  must  appear  that  the  contest  in 
the  suit  is  between  citizens  of  different  Stafes.  (Welch 
V.  Tennent,  4  Cal.  293;  Greely  v.  Townaend,  26  Cal.  604.) 
The  right  depends  on  the  citizenship  of  the  persons  who 
are  parties  to  the  record,  although  others  have  an  interest 
in  the  suit  (Robb  v.  Parker,  3  Kich.  N.  S.  60);  or  on  for- 
eign citizenship  or  alienage.  (Fisk  v.  Union  P.  R.  Co.,  6 
Blatchf.  364.)  Under  the  Act  of  1866,  the  suit  must  be 
brought  by  a  citizen  of  the  State  in  which  it  is  pending 
(Amory  v.  Amory,  95  U.  S.  186;  Sands  v.  Smith,  1  Dill. 
290;  Fisk  V.  Chicago,  R.  I.  &  P.  R.  Co.,  63  Barb.  472); 
for  if  brought  by  a  citizen  of  another  State,  or  an  alien, 
it  cannot  oe  removed  (Amory  v,  Amory,  95  U.  S.  186; 
Sands  v.  Smith,  1  Dill.  290;  Fisk  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  53  Barlo.  472;  Knickerbocker  L.  Ins.  Co.  v.  Ger- 
bach,  70  Pa.  St.  150);  and  taking  out  letters  of  admin- 
istration will  not  make  him  a  citizen  (Amory  v.  Amory, 
96  U.  S.  186);  and  if  defendant  was  a  citizen  at  the 
commencement  of  the  suit,  he  cannot,  by  becoming 
a  citizen  of  another  State,  acquire  the  right  to  remove. 
(Dart  v.  Walker,  43  How.  Pr.  29.  But  see  McGinnity 
V.  White,  3  Dill.  350.)  This  section  has  no  reference 
to  a  case  where  one  of  the  defendants  is  an  alien,  and  the 
others  are  citizens  of  another  State,  and  none,  or  none 
served,  are  citizens  of  the  State  where  the  suit  is  brought. 
(Davis  V.  Cook,  9  Nev.  134.)  Under  the  Act  of  1866  a 
plaintiff  has  no  right  to  remove  the  cause  (Sands  v.  Smith, 
1  Dill.  290);  but  under  the  Act  of  1875  either  party  may 
remove,  all  forming  the  party  on  one  side  being  citizens 
of  different  States  from  those  on  the  other.  (Ruble  v. 
Hyde,  3  Fed.  Rep.  330;  1  McCrary,  513.)  The  right  is 
confined  to  the  alien  or  non-resident  defendant.     (Sew. 
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Mach.  Cos.*  Cos.,  18  WalL  553;  S.  C,  110  Mass.  70.)  It 
applies  only  where  there  are  two  defendants*  one  of  whom 
is  a  citizen  of  another  State  or  an  alien.  (George  v.Pilcher, 
28  Gratt.  299;  Davis  v.  Cook,  9  Nev.  134;  Goodrich  v. 
Hunton,  29  La.  An.  372;  Fairchild  v.  Durand,  8  Abb.  Pr. 
305;  see  Schwab  v.  Hudson,  11  Chic.  L.  N.  372;  Cessel  v. 
McDonald,  16  Blatchf.  150.)  If  a  defendant  is  sued  jointly 
with  others,  he  may  remove,  though  he  afterward  becomes 
sole  defendant.  (Yulee  v.  Vose,  99  U.  S.  539;  S.  C.,  64 
N.  Y.  449.)  If  the  defendants  are  entitled  to  sever,  those 
only  need  unite  in  the  petition  who  are  entitled  to  remove 
(Lewis  V.  White,  7  Chic.  L.  N.  116),  and  the  cause  will 
be  removed  only  as  to  the  defendant  who  petitions. 
(Wormser  v.  Dahlman,  16  Blatchf.  319;  S.  C,  57  How. 
Pr.  286.)  On  a  joint  application  the  removad  may  be 
granted  to  one  and  denied  as  to  the  other.  (Dart  v. 
Walker,  4  Daly,  188.)  The  right,  if  claimed  by  the  mode 
prescribed,  depends  on  the  case  disclosed  by  the  pleadings 
(Barney  v.  Latham,  103  U.  S.  205);  and  equitable  de- 
fenses will  not  prevent  a  removaL  (Tarver  v.Ficklin,  60 
Ga.  373.) 

§  98.  As  relates  to  parties* — ^And  when 
in  any  suit  mentioned  in  this  section  there  shall  be 
a  controversy  which  is  wholly  between  citizens  of 
different  States,  and  which  can  be  fully  determined 
as  between  them,  then  either  one  or  more  of  the 
defendants  actually  interested  in  such  controversy 
may  remove  said  suit  into  the  circuit  court  of  the 
United  States  for  the  proper  district.  ("Plaintiffs 
or''  in  Act  of  March  3,  1875^  omitted  herein.  25 
U.  S.  Stats.  433.) 

See  06817*8  Removal,  seo.  96. 

Bight  dependent  on  citizenship.  —  The  right  of 
removal  depends  on  foreign  citizenship  or  alienage.  (Fisk 
v.U.  P.  R.  Co.,  6  Blatchf.  364.)  Suits  against  an  alien  in- 
clude only  suits  between  an  alien  and  a  State,  or  a  citizen 
thereof.  (Mossman  v.  Higginson,  4  Dall.  11;  Hodgson  v. 
Bowerbank,  5  Crauch,  363.)  If  both  parties  to  a  suit  are 
aliens,  there  can  be  no  removal  (Orosoo  v.  Gagliardoi  22 
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Cal.  83),  nor  can  there  be  a  removal  if  plaintiff  is  an  alien 
(Galvin  v.  Boutwell,  9  Blatchf.  470);  andif  a  citizen  of 
the  State  is  one  of  the  defendants  with  an  alien,  it  cannot 
be  removed.  (Denniston  v.  Potts,  19  Miss.  36.)  An  alien 
is  not  a  citizen,  though  the  State  laws  have  given  him  a 
right  to  vote.  (Lanz  v.  Randall,  4  Dill.  425.)  Resident 
unnaturalized  foreigners  may  remove  causes,  although  by 
State  laws  they  may  vote  or  hold  office  under  the  State 
government.  (Lanz  v.  Randall,  4  Dill.  425.)  If  an  alien 
has  merely  filed  his  declaration  of  intention  to  become  a 
citizen,  he  is  still  an  alien.  (Lanz  v.  Randall,  4  Dill.  425.) 
A  foreign  corporation  is  an  ahen,  and  may  remove  the 
cause.  ^  (Terry  v.  Imperial  F.  Ins.  Co.,  3  Dill.  408.)  To 
authorize  a  removal,  the  controversy  must  be  between  a 
citizen  of  the  State  where  suit  is  brought  and  a  citizen  of 
another  State  (West  v.  Aurora,  6  Wall.  139),  and  the 
requisite  citizenship  must  exist  at  the  time  of  the  com- 
mencement of  the  action.  (Rawle  v.  Phelps,  8  Fed.  Rep. 
356. )  That  it  is  sufficient  if  it  existed  at  the  time  of  the 
application  for  removal  has  also  been  decided.  (McLean 
V.  St.  Paul  &  Chicago  R.  Co.,  16  Blatchf.  309;  Jackson  v. 
Mutual  Ins.  Co.,  3  Woods,  413;  Jackson  v.  Ins.  Co.,  60 
Ga.  423;  Insurance  Co.  v.  Laettel,  7  Cent.  L.  J.  378; 
Curtiu  V.  Decker,  11  The  Reporter,  290.)  The  right 
founded  on  citizenship  of  the  parties  depends  on  their 
citizenship  as  persons.  (Amory  v.  Amory,  95  U.  S.  186.) 
The  citizenship  of  executors  is  determined  by  the  State  in 
which  they  are  citizens,  and  not  by  the  State  where  they 
take  out  letters  (Amory  v.  Amory,  95  U.  S.  186;  Geyser 
V.  Hancock  Mut.  Life  Ins.  Co.,  50  N.  H.  224);  so  if  an 
executor  or  administrator  removes  to  another  State,  he 
may  sue  in  the  State  where  his  letters  were  granted.  (Rice 
V.  Houston,  13  WalL  66.)  If  the  action  is  by  or  against 
the  deceased,  the  executor  or  administrator  may  prosecute 
or  defend  it,  without  reference  to  his  own  citizenship 
(Clarke  v.  Matthewson,  12  Peters,  164;  S.  C,  2  Sum. 
262);  but  if  he  and  the  defendant  are  citizens  of  the  same 
State,  the  Federal  court  has  no  jurisdiction,  although  the 
intestate  or  testator  was  a  citizen  of  another  State.  (Coal 
Co.  V.  Bktchford,  11  Wall.  172;  Dodge  v.  Perkins,  4  Ma- 
son, 435;  Childress  v.  Emery,  8  Wheat.  642;  Carter  v. 
Tread  well,  3  Story,  25;  Green's  Administratrix  v. 
Creighton,  23  How.  90.) 
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Clualiflcations  as  to  citizensliip. — ^Under  the  first 
clause  of  section  six  hundred  and  thirty-nine,  a  case  can- 
not be  removed  nnless  all  the  parties  plaintiff  are  dti- 
zens  of  the  State  where  the  suit  is  brought,  and  all  the 
defendants  are  citizens  of  some  other  State,  or  are  aliens 
(Ex  parte  Girard,  3  Wall.  Jr.  263;  Beardsley  v.  Torrey,  4 
Wash.  C.  C.  286;  Smith  v.  Rines,  2  Sum.  330;  Ward  v. 
Arredondo,  1  Paine,  410;  W.  A.  &  G.  R.  Co.  v.  A.  & 
W.  R.  Co.,  19  Gratt.  692;  Denniston  v.  Potts,  19  Miss. 
36;  Pugsley  v.  Freedmen's  S.  &  T.  Co.,  2  Tenn.  Ch.  130; 
In  re  Turner,  3  Wall,  Jr.  26,  263;  Beery  v.  Irick,  22  Gratt 
484;  Perkins  v.  Morgan,  27  La.  An.  229;  Goodrich  v.  Hun- 
ton,  20  La.  An.  372;  Hazard  v.  Durant,  9  R.  I.  602;  Cal- 
derwood  v.  Hager,  20  Cal.  167;  Calderwood  v.  Braly,  28 
CaL  97;  Bryan  v.  Ponder,  23  Ga.  480;  Hubbard  v.  North- 
em  R.  Co.,  3  Blatchf.  84;  Wilson  v.  Blodgett,  4  McLean, 
363;  Fiske  v.  Chicago,  R.  I.  &  P.  R  Co.,  63  Barb.  472; 
Denniston  v.  Potts,  19  Miss.  36;  Taylor  v.  Rockefeller,  25 
Pitts.  L.  J.  137;  Dunn  v.  Waggoner,  3  Yerg.  59);  so  where 
three  out  of  four  were  aliens,  the  application  was  denied. 
(Dennistoun  v.  N.  Y.  &  N.  H.  R.  Co.,  1  Hilt.  62;  S.  C, 

2  Abb.  Pr.  278. )  If  an  indispensable  party  was  a  citizen 
of  the  same  State  with  the  plaintiff,  jurisdiction  would  be 
defeated  (Commercial  etc.  Bank  of  Vicksburg  v.  Slocorab, 
14  Peters,  65;  Hagan  v.  Walker,  14  Uow.  36;  Shields  ▼. 
Barrow,  17  How.  141;  Clearwater  v.  Meredith,  21  How. 
492;  Barney  v.  Baltimore  City,  6  Wall.  286;  Jones  v.  An- 
drews, 10  Wall.  332;  Bryant  v.  Rich,  21  Wall.  41;  S.  C, 
106  Mass.  192;  Ober  v.  Gallagher,  93  U.  S.  99;  Wilson  v. 
Blodgett,  4  McLean,  363;  Imbusch  v.  Farwell,  1  Blatchf. 

•571;  Tuckerman  v.  Bigelow,  21  Law  Reporter,  208);  so  if 
a  citizen  of  a  State  is  joined  with  a  citizen  of  another 
State  (Hubbard  v.  Northern  R.  Co.,  3  Blatchf.  84,)  or 
where  suit  is  brought  by  an  alien  conjointly  with  a  citizen 
of  the  State  (Dennistoun  v.  N.  Y.  &  N.  H.  R.  Co.,  1 
Hilt.  62;  S.  C,  2  Abb.  Pr.  278,  415),  or  if  some  of 
the  defendants  are  citizens  of  the  State  where  suit 
is  brought  (Hatch  v.  Chicago,  R.  I.  etc.  Co.,  6  Blatchf.  105; 
Wilson  V.  Blodgett,  4  McLean,  363;  Ex  parte  Girard, 

3  Wall.  Jr.  263;  Beardsley  v.  Torrey,  4  Wash.  C. 
C.  286;  Smith  v.  Rines,  2  Sum.  338;  Calderwood  v. 
Hager,    20    Cal.    167;  New   Orleans  C.    &    B.   Co.    v. 
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Recorder,  27  La.  An.  291;  State  v.  Com.  Pleas,  3  Ohio, 
49;  Ludlow  v.  Kidd,  3  Ohio,  48;  Miller  v.  Lynde,  2  Robt. 
444;  Tibbatts  v.  Berry,  10  Mon.  B.  473;  Leonard  v.  Jones, 
2  Edw.  136;  Shelby  v.  Hofi&nan,  9  Ohio  St.  453);  when 
there  were  several  defendants,  all  the  persons  must  be 
within  the  description  of  the  persons  entitled  to  a  trans- 
fer, and  all  must  join  in  the  application.  (Calderwood  v. 
Hager,  20  Cal.  167.)  So  in  an  ejectment  case,  where  but 
one  was  an  alien ,  the  application  was  denied  (Calderwood 
V.  Hager,  20  Cal.  167;  see  Reed  v.  Calderwood,  22  Cal. 
463);  or  if  one  of  the  several  plaintiffs  is  a  citizen  of  an- 
other State  (Hubbard  v.  Northern  R.  Co.,  3  Blatchf.  84; 
Ex  parte  Turner,  3  Wall.  Jr.  258;  Fisk  v.  Chicago,  R.  I. 
&  P.  R.  Co. ,'53  Barb.  472;  Hazard  v.  Durant,  9  R.  I.  602; 
Knapp  V.  Railroad  Co.,  20  Wall.  117);  or  if  the  defendants 
are  alt  citizens  of  the  State  where  suit  is  brought  (Lif- 
ford  V.  Beatty,  12  Ohio  St.  189),  or  if  the  defendant  was 
a  citizen  of  tibe  State  at  the  time  suit  was  commenced, 
it  cannot  be  removed  (Ins.  Co.  v.  Pechner,  95  U.  S.  183; 
Richardson  v.  Packwood,  1  Martin  N.  S.  290;  Risley  v. 
Indianapolis  B.  &  W.  R.  Co.,  8  N.  Y.  Supr.  202);  but  the 
rule  does  not  apply  to  mere  nominal  or  formal  parties. 
(Brown  v.  Strode,  5  Cranch,  303;  Wormley  v.  Wormley, 
8  Wheat.  421;  Wood  v.  Davis,  18  flow.  467;  Ward  v. 
Arredondo,  1  Paine,  410.)  When  the  writ  is  served  on 
one  alone,  he  may  remove  the  cause  without  regard  to 
others  named  as  defendants.  (Fallis  v.  Mc  Arthur,  1  Bond, 
100;  Norton  v.  Hayes,  4  Denio,  245;  Davis  v.  Cook,  9 
Nev.  134.)  And  if  only  one  partner  of  a  firm  is  served 
with  process,  he  may  file  a  petition  for  removal.  (Van- 
dervoort  v.  Palmer,  4  Duer,  677.)  If  one  defendant  is 
served  personally,  and  the  other  is  served  by  publication, 
the  one  served  personally  cannot  remove.  (Bryan  v.  Pon- 
der, 23  Ga.  480.)  It  is  not  necessary  that  the  application 
be  made  by  all  the  defendants  at  the  same  time;  each  may 
apply  for  removal  on  his  appearance.  (Ward  v.  Arredon- 
do, 1  Paine,  410.)  It  must  appear  that  the  plaintiff  is  a 
citizen  of  the  State  in  which  suit  is  brought  (Fisk  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  53  Barb.  472;  Harrison  v.  Shorter, 
69  Ga.  512;  Smith  v.  Butler,  38  How.  Pr.  192;  Savings 
Bank  v.  Benton,  2  Met.  (Ky.)  240),  at  the  commencement 
of  the  suit.  (People  v.  Superior  Court,  34  111.  356;  Upton 
P«D.  Proc— 29. 
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V.  N.  J.  S.  R.  Co.,  25  N.  J.  Eq.  372;  Holden  v.  Patnam 
F.  Ins.  Co.,  46  N.  Y.  1;  Pechner  v.  Phoenix  Ins.  Co.,  95 
U.  S.  183.) 

Suit  for  injunction. — ^The  right  of  removal  attaches 
where  suit  was  brought  to  obtain  an  injunction  against  a 
citizen  of  another  State  (Fisk  v.  Chica&^o,  R.  I.  &  P.  R.  Co., 
53  Barb.  472;  3  Abb.  Pr.  N.  S.  453;  Stewart  v.  Mordecai, 
40  Ga.  1);  although  another  person  is  made  a  party  de- 
fendant against  whom  no  injunction  is  sought  (Stewart  v. 
Mordecai,  40  Ga.  1);  and  although  it  does  not  appear  that 
the  suit  can  be  brought  to  a  final  determination  as  respects 
him  without  the  presence  of  other  defendants  (Fisk  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  53  Barb.  472;  3  Abb.  Pr. 
N.  S.  453);  or  if  the  other  defendants  disclaim  all  interest 
in  the  suit  (New  Jersey  Zinc  Co.  v.  Trotter,  23  Int. 
Rev.  Rec.  416);  but  the  sole  purpose  of  the  bill  must  be 
to  restrain  the  defendants  (Taylor  v.  Rockefeller,  25 
Pittsb.  L.  J.  137;  Upton  v.  New  Jersey  S.  R.  Co.,  25 
N.  J.  Eq.  372);  but  a  bill  to  obtain  a  dissolution  of  partner- 
ship and  restrain  partners  from  interfering  with  partner- 
ship property  cannot  be  removed  where  some  are  citizens 
of  the  same  State;  (Taylor  v.  Rockefeller,  25  Pittsb.  L. 
J.  137.)  So  the  cause  cannot  be  removed  if  the  bill  prays 
for  an  injunction,  if  it  is  merely  incidental  to  the  relief 
sought.  (Upton  V.  New  Jersey  S.  R.  Co.,  25  N.  J.  Eq. 
372.)  The  word  "or,"  as  used  in  the  statute,  shows 
that  Congress  intended  to  provide  for  the  case  where  the 
suit  was  to  obtain  an  injunction,  and  also  where  the 
presence  of  other  defendants  is  not  necessary  to  a  deter- 
mination of  the  controversy.  (Fisk  v.  Chicaso,  R.  I.  & 
P.  R.  Co.,  53  Barb.  472.)  If  a  party  files  a  bill  to  en- 
join an  execution  creditor,  the  presence  of  the  sheriff  is 
unnecessary  to  final  determination  of  the  controversy. 
(Allen  V.  Ryerson,  2  Dill.  501.) 

*  Final  determination  of  controversy.— The  '<  con- 
troversy "  is  the  dispute  between  the  parties,  to  be  ascer- 
tained by  an  inquiry  as  to  what  is  asserted  and  denied. 
(Ex  parte  Andrews,  40  Ala.  639.)  To  ascertain  what  is 
the  controversy,  inquiry  must  be  made  as  to  what  is 
asserted  or  denied,  or  what  is  claimed  and  resisted.  (£Ix 
parte  Andrews,  40  Ala.  639.)    If  the  controversy  is  sua- 
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ceptible  of  division,  the  case  may  be  removed,  although 
some  of  the  defendants  are  citizens  of  the  State  where 
suit  is  brought.  (Fields  v.  Lamb,  Deady,  430;  Bixby  v. 
Couse,  8  Blatchf.  73;  Dart  v.  Walker,  43  How.  Pr.  29.) 
Gases  where  there  can  be  a  fmal  determination  of  the  con- 
troversy are  removable  without  the  presence  of  the  other 
defendants.  (Allen  v.  Ryerson,  2  Dill.  501;  Bixby  v. 
Couse,  8  Blatchf.  73.)  An  alien  or  non-resident  defend- 
ant, subject  to  the  condition  specified,  may  remove  the 
cause  as  between  himself  and  the  plaintiff,  leaving  the 
cause  as  to  the  other  defendants  to  proceed  in  the  State 
court  (Sewing  Mach.  Cos.*  Case,  18  Wall.  653;  S.  C,  110 
Mass.  70;  McGinnity  v.  White,  3  DiU.  350;  Field  v. 
Lownsdale,  Deady,  288);  but  no  one  can  remove  a  cause, 
unless  a  separate  judgment  can  be  rendered  against  him 
without  the  presence  of  the  other  defendants.  (Merwin 
V.  Drexel,  49  How,  Pr.  115.)  Where  the  title  to  real 
estate  is  held  by  one  of  the  defendants  for  the  benefit  of 
all,  a  final  determination  can  be  had,  although  a  part  of 
the  defendants  do  not  join,  if  it  is  alleged  that  the  title 
was  obtained  by  the  fraud  of  all  the  defendants.  (Lewis 
V.  White,  7  Chic.  L.  N.  116.)  In  a  suit  to  quiet  title 
against  tenants  in  common,  one  defendant  as  such  tenant 
may  remove  the  case,  if  he  is  otherwise  within  the  provis- 
ions of  the  act.  (Field  v.  Lownsdale,  Deady,  288. )  Where 
an  indorser  claims  the  benefit  of  usurious  interest  paid  by 
the  maker,  the  case  can  be  determined  without  the  pres- 
ence of  the  maker.  (Stewart  v.  Mordecai,  40  Ga.  1. )  One 
of  several  defendants  sued  as  partners  may,  if  the  other 
requisites  exist,  have  the  cause  removed,  so  far  as  con- 
cerns himself,  if  there  can  be  a  final  determination  so  far 
as  concerns  him.  (McGinnity  v.  White,  3  Dill.  350; 
Wormser  v.  Dahlman,  57  How.  Pr.  286.)  If  there  can  be 
no  final  determination  of  the  controversy  without  the 
presence  of  the  other  defendants,  the  case  cannot  be  re- 
moved by  the  petitioner  alone.  (Hodgkins  v.  Hayes,  9 
Abb.  Pr.  N.  S.  87;  Darst  v.  Bates,  61  111.  489;  Burch  v. 
Davenport  &  St.  P.  R.  Co.,  46  Iowa,  449;  Washington  A. 
&  G.  R.  Co.  V.  Alexandria  &  W.  R.  Co.,  19  Gratt.  692.) 
If  citizens  of  the  State  are  joint  defendants  with  citizens 
of  other  States,  the  case  cannot  be  removed.  (North  Riv. 
S.   Co.  V.  Hoffman,  5  Johns.  300;  Williams  v.  Price,  5 
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Monf.  507.)  An  allegatioii  in  the  petition  that  the  case 
is  susceptible  of  division  is  an  allegation  of  law.  (Levy  v. 
CNeil,  14  Abb.  Pr.  N.  S.  63.) 

Necessary  parties. — Where  redemption  of  a  mort- 
gage is  sought,  and  the  land  is  held  in  severalty,  all 
holders  are  necessary  parties.  (Miller  v.  Finn,  1  Neb. 
254.)  So  where  a  bill  is  filed  against  a  mortgagor  and 
others  to  obtain  an  accounting,  the  cause  cannot  be 
removed  on  application  of  one  of  the  parties  joined  with 
the  mortgagor  (Upton  v.  New  Jersey  S.  R.  Co.,  25  N.  J. 
Eq.  372);  and  where  a  foreclosure  suit  is  filed  against  a 
mortgagor  and  a  subsequent  mortgagee,  the  latter  cannot 
remove  the  cause.  (Donahue  v.  Mariposa  L.  &  M.  Co.,  5 
Sawy.  63.)  An  action  to  enforce  a  joint  liability  in  equity 
cannot  be  removed.  (Yulee  v.  Vose,  94  U.  S.  639;  S.  C, 
64  N.  Y.  449. )  If  a  bill  to  quiet  title  is  filed  against  sev- 
eral persons  as  tenants  in  common,  one  of  them  may  re- 
move it  (Field  v.  Lownsdale,  Deady,  288) ;  and  if  one 
partner  only  is  served  with  process,  he  may  remove  the 
cause  (Wormser  v.  Dahlman,  57  How.  Pr.  286),  but  a  suit 
against  partners  to  recover  the  value  of  goods  sold  is  not 
susceptible  of  division.  (Mervin  v.  Wexel»  49  How.  Pr. 
115;  contra^  McGinnity  v.  White,  3  DilL  350.)  A  foreign 
landlord  appearing  as  co-defendant  in  ejectment  cannot 
remove  the  cause  unless  the  tenant  who  is  a  citizen  of  the 
State  disclaims  all  interest  in  the  premises.  (Allen  v. 
Robinson,  1  Dill,  119.)  So  if  the  tenant  is  made  defend- 
ant in  ejectment,  the  landlord,  citizen  of  another  State, 
cannot  remove  the  cause.)  Ex  parte  Turner,  3  Wall.  Jr. 
258;  Ex  parte  Girard,  3  Wall.  Jr.  263;  Beardsley  v.  Tor- 
rey,  4  Wash.  C.  C.  286 ;  but  see  Jackson  v.  Styles,  4 
Johns.  493. )  If  a  person  files  an  interpleader,  the  cause 
cannot  be  removed  without  the  presence  of  both  defend- 
ants. (George  V.  Pilcher,  28  Gratt.  299.)  An  action  of 
tort  against  several  defendants  for  a  conspiracy  cannot  be 
removed  by  part  of  them  under  the  Acts  of  .1866  and  1867. 
(Ex  parte  Andrews,  40  Ala.  639;  Smith  v.  Rhines,  2  Sum. 
338),  nor  under  the  Act  of  1875.  (Van  Brunt  v.  Corbin, 
14  Blatchf.  496.)  If  a  partner  brings  an  action  on 
account  against  his  co-partner  and  another,  the  case 
is  not  susceptible  of  a  division.      (Levy   v.   O'Neil,  14 
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Abb.  Pr.  N.  S.  63.)  An  attachment  proceeding  is  of 
such  a  nature  that  the  debtor  and  garnishee  cannot  be 
severed  (Weeks  v.  Billings,  55  N.  H.  371),  tiie  garnishee 
not  being  a  defendant  within  the  meaning  of  the  statute. 
(Weeks  v.  Billings,  55  N.  H.  371.)  Where  a  debtor  and 
trustee  for  the  sale  of  land  are  defendants,  the  debtor  alone 
-cannot  remove,  as  the  trustee  is  a  necessary  party.  (Gard- 
ner v.  Brown,  21  WalL  36.)  So  in  an  attochment  pro- 
ceeding the  debtor  and  garnishee  cannot  be  severed. 
(Wee^  V.  Billings,  55  N.  H.  371.)  Where  a  corporation, 
a  trustee,  and  the  bond-holders  are  defendants,  the  trustee 
and  one  of  the  bondholders  cannot  have  the  case  removed 
as  to  them.  (Cape  Girardeau  R.  Co.  v.  Winston,  4  Cent. 
L.  J.  127;  see  Gardner  v.  Brown,  21  Wall.  36.)  A  con- 
troversy concerning  the  probate  of  a  will  cannot  be  removed 
on  a  petition  of  part  of  the  contestants.  (In  re  Fraser,  10 
Chic  L.  N.  390.)  So  one  of  several  opposing  claimants 
cannot  remove  a  cause  brought  by  an  executor  for  settle- 
ment of  his  trust  and  disposition  of  the  estate.  (£x  parte 
Grimball,  8  Cent.  L.  J.  151.)  So  a  single  creditor  or  leg- 
atee cannot  remove  the  cause  where  numerous  creditors 
and  legatees  hold  conflicting  claims.  (Peters  v.  Peters,  41 
Ga.  242;  Burts  v.  Loyd,  45  Ga.  104.)  So  a  citizen  of  an- 
other State,  who  makes  himself  a  party  to  a  cause  where 
a  widow  liles  a  petition  against  an  administrator  for  her 
support,  cannot  remove  without  the  presence  of  the  ad- 
ministrator. (Peters  V.  Peters,  41  Ga.  242.)  A  trustee  in 
whom  the  legal  title  is  vested  is  not  a  merely  nominal 
party.  (Dunn  v.  Waggoner,  3  Yerg.  69.)  So  where  a 
trustee,  a  non-resident,  institutes  the  suit,  the  cestui  que 
trust,  a  citizen  of  the  State,  cannot  remove.  (Mead  v. 
Walker,  15  Wis.  499;  Geyer  v.  Hancock  Ins.  Co.,  50  N. 
H.  224. )  The  creditor  cannot  remove  the  case  if  a  trustee 
files  a  bill  to  enjoiii  him  and  the  sheriff  from  levying  exe- 
cution on  the  trust  property.  (Nye  v.  Nightingale,  6  B. 
1.439.) 

Suits  against  aliens. — Suits  against  an  alien  under 
the  Judiciary  Act  include  only  suits  between  an  alien  and 
a  citizen  of  the  State.  (Mossman  v.  Higginson,  4  Dall.  11; 
Hodffson  V.  Bowerbank,  5  Cranch,  363;  itesp.  v.  Corbet, 
3  DsdL  467.)    There  oaa  be  no  removal  if  plaintiff  is  an 
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alien  (Galvin  v.  Boutwell,  9  Blatchf.  470;  Sawyer  v.  S. 
M.  InB.  Co.,  14  Blatchf.  451;  Barrowcliife  v.  La  Oaiase 
Generale,  58  How.  Pr.  131);  or  if  both  parties  are  aliens 
(Orosco  V.  Gagliardo,  22  CaL  83);  and  under  B^vised 
Statutes,  section  six  hundred  and  thirty-nine,  if  a  citizen 
of  another  State  is  one  of  the  defendants  with  an  alien, 
the  case  cannot  be  removed.  (Denniston  v.  Potts,  19 
Miss.  36.)  If  an  alien  has  merely  £ded  his  declaration  of 
intention  to  become  a  citizen,  he  is  still  an  alien.  (Lanz 
V.  Randall,  4  Dill.  425;  Orosco  v.  Gagliardo,  22  Cal.  83.) 
Resident  unnaturalized  foreigners  may  remove  causes  to 
the  Federal  court,  althoughby  State  laws  they  may  vote  at 
elections  or  hold  office  under  the  State  government.  (Lanz 
V.  Randall,  4  DilL  425;  D'Wolf  v.  Raband,  1  Peters,  476; 
S.  C,  Paine,  580;  Case  v.  Clarke,  5  Mason,  70;  Cooper  v. 
Galbraith,  3  Wash,  C.  C.  546;  Shelton  v.  Tiffin,  6  How. 
163.)  A  foreign  corporation  is  an  alien,  and  may  remove 
the  suit.  (Terry  v.  Imperial  F.  Ins.  Co.,  3  DilL  408.)  A 
suit  brought  by  a  citizen  of  another  State  against  a  citizen 
of  England  is  removable.  (Eureka  Consol.  M.  CJo.  v.  The 
Richmond  Consol.  M.  Co.,  2  Fed.  Rep.  839;  6  Sawy.  471; 
contra,  under  sec  639,  Denniston  v.  Potts,  19  Miss.  36.) 
To  give  the  right  to  a  removal,  all  on  one  side  must  be 
citizens,  and  all  on  the  other  side  aliens.  (Dannmeyer  v. 
Coleman,  11  Fed.  Rep.  97;  8  Sawy.  51.)  An  alien  defend- 
ant may  remove  an  action  brought  against  him  by  the 
State.  (State  v.  Lewis,  12  Fed.  Rep.  1;  contra,  Gale  v. 
Babcock,  4  Wash.  C.  C.  344;  Resp.  v.  Corbet,  3  Dall.  467.) 
The  jurisdiction  of  the  circuit  courts  of  suits  by  citizens 
against  aliens  is  not  defeated  by  the  fact  that  the  defend- 
ant is  the  consul  of  a  foreign  government.  (Bora  v.  Pres- 
ton, 111  U.  S.  262.) 

By  amount  in  controversy.— ^The  claim  of  the 
plaintiff,  and  not  the  counter-claim  of  the  defendant, 
should  fix  the  amount  in  dispute  (Falls  Wire  Mannf.  Co. 
V.  Broderick,  6  Fed.  Rep.  654;  2  McOary,  489;  contra^ 
Clarkson  v.  Manson,  4  Fed.  Rep.  257;  18  Blatchf.  443); 
and  the  petition  should  affirmatively  state  the  amount 
(Keith  V.  Levi,  2  Fed.  Rep.  743;  1  McOary,  343);  and  if 
the  amount  in  dispute  exceeds  five  hundred  dollars,  exclu- 
sive of  costs,  at  the  time  of  the  application,  the  case  is 
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removable,  although  the  requisite  amount  did  not  exist 
when  the  suit  was  commenced.  (Clarkson  v.  Manson,  4 
Fed.  Rep.  257;  18  Blatchf.  443;  McGinnity  v.  White,  3 
Dill.  350.)  The  amount  claimed  in  the  body  of  the  com- 
plaint must  be  looked  into,  and  not  alone  the  prayer  for 
judgment  (Culver  v.  Crawford  Co.,  4  Dill.  239);  for  where 
the  claim  is  for  an  amount  not  fixed,  and  which  can  be 
ascertained  only  by  trial,  plaintiff  may  lay  damages  at  any 
amount.  (Culver  v.  Crawford  Co.,  4  Dill.  239.)  The 
jurisdictional  limitation  as  to  the  amount  in  controversy 
has  reference  to  the  sum  in  dispute  between  the  plaintiff 
and  the  defendant.  (N".  Y.  Silk  Manuf.  Co.  v.  Second 
Nat.  Bank,  10  Fed.  Rep.  204. )  Where  a  counter-claim 
was  interposed  claiming  damages  for  fraudulent  represent- 
ations, in  regard  to  the  subject-matter,  to  an  amount 
more  than  five  hundred  dollars  in  excess  of  plaintiff's 
claim,  the  suit  is  removable.  (Clarkson  v.  Manson,  18 
Blatchi  443. )  If  the  amount  claimed  is  over  five  hundred 
dollars,  the  State  court  cannot  permit  the  plaintiff  to  re- 
duce below  that  amount  after  defendant  has  filed  a  petition 
and  complied  with  the  requirements  of  law.  (Kanouse  v. 
Martin,  15  How.  198;  Stanley  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  62  Mo.  508;  Beery  v.  Same,  64  Mo.  533;  C(ynJliray  Peo- 
ple V.  Judges,  2  Denio,  197. 

§  99.  Removal  on  ground  of*  preju- 
dice or  local  influence* — And  where  a  suit 
is  now  pending,  or  may  be  hereafter  brought  in 
any  State  court  in  which  there  is  a  controversy  be- 
tween a  citizen  of  the  State  in  which  the  suit  is 
brought  and  a  citizen  of  another  State,  any  defend- 
ant^ being  such  citizen  of  another  State,  may  re- 
move such  suit  into  the  circuit  court  of  the  United 
States  for  the  proper  district,  at  any  time  before 
the  trial  thereof,  when  it  shall  be  made  to  appear 
to  said  circuit  court  that  from  prejudice  or  local 
influence  he  will  not  be  able  to  obtain  justice  in 
such  State  court,  or  in  any  other  State  court  to 
which  the  said  defendant  may,  under  the  laws  of 
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the  State,  have  the  right,  on  account  of  such  preju- 
dice or  local  influence,  to  remove  said  cause;  pro- 
vided, that  if  it  further  appear  that  said  suit  can 
be  fully  and  justly  determined  as  to  the  other  de- 
fendants in  the  State  court,  without  being  affected 
by  such  prejudice  or  local  influence,  and  that  no 
party  to  the  suit  will  be  prejudiced  by  a  separation 
of  the  parties,  said  circuit  court  may  direct  the 
suit  to  be  remanded^  so  far  as  relates  to  such  other 
defendants,  to  the  State  court,  to  be  proceeded 
with  therein.     (25  TJ.  S.  Stats.  433.) 

See  Desty's  Rbmoyal,  sec.  97. 

§  100.  RemoTal  of*  cause  for  preJncUce 
or  local  influence  —Act  o£  1967.  —  Third. 
When  a  suit  is  between  a  citizen  of  the  State  in 
which  it  is  brought  and  a  citizen  of  another  State, 
it  may  be  so  removed  on  the  petition  of  the  latter, 
whether  he  be  plaintiff  or  defendant,  filed  at  any 
time  before  the  trial  or  final  hearing  of  the  suit,  if, 
before  or  at  the  time  of  filing  said  petition,  he 
makes  and  files  in  said  State  court  an  affidavit, 
stating  that  he  has  reason  to  believe  and  does  be- 
lieve that,  from  prejudice  or  local  influence,  he  will 
not  be  able  to  obtain  justice  in  such  State  court. 
(Rev.  Stats,  sec.  639.) 

Note. — The  act  of  1867  is  constitatioiial  (Chicago  & 
N.  W.  R.  Co.  V.  Whitton,  13  Wall.  270),  and  is  not 
repealed  by  the  Act  of  March  3, 1875.  (Amer.  Bible  So- 
ciety V.  Grove,  101  U.  S.  610;  Board  v.  Kansas  Pac.  R. 
Co.,  4  Dill.  277;  Dennis  v.  Alachua,  3  Woods,  683;  Farm- 
ers' L.  &  T.  Co.  V.  Chicago  P.  &  S.  R.  Co.,  12  Chic.  L. 
N.  65;  New  Jersey  Zinc  Co.  v.  Trotter,  23  Int.  Rev. 
Rec.  410;  Barber  v.  St.  Louis,  K.  C.  &  N.  R.  Co., 
43  Iowa,  223;  Wickham  v.  Wickham,  27  N.  Y.  Supr. 
239;  Wormser  v.  Dahlman,  16  Blatchi.  317;  contra, 
Buidick   V.   Hale,    7    Biss.  96.)     It  is   not   expressly 
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repealed.  (Whitehouse  v.  Continental  Ins.  Co.,  37 
Leg.  Int.  225;  S.  C,  2  Fed.  Rep.  498.)  The  policy  of 
the  act  conforms  with  that  in  regard  to  the  change  of 
venne  from  one  county  or  district  to  another  (Johnson  v. 
Monell,  1  Woolw.  390);  the  object  being  to  secure  an  im- 
partial tribunal.  (Farmers'  etc.  Trust  Co.  v.  McQuillan, 
3  DiU.  381.)  To  warrant  a  removal  under  this  subdivis- 
ion it  is  not  enough  that  there  may  be  a  separable  con- 
troversy between  parties  having  the  necessary  citizenship. 
(Jefferson  v.  Driver,  117  U.  S.  272;  Cambria  Iron  Co.  v. 
Aahbum,  118  U.  S.  54.)  Whether  subdivision  3,  of  sec- 
tion 639,  is  or  is  not  repealed  by  the  Act  of  March  3, 1887: 
See  Fish  v.  Henarie,  32  Fed.  Rep.  417;  Hess  v.  Reynolds, 
133  U.  S.  73,  80;  Bait  etc.  R.  Co.  v.  Bates,  119  U.S.  464. 

§   101«  Proceeding's  to  eflTect  remo-ral. 

In  order  to  such  removal,  the  petitioner  in  the 
cases  aforesaid  must,  at  the  time  of  filing  his  peti- 
tion therefor,  offer  in  said  State  court  good  and 
sufficient  surety  for  his  entering  in  such  circuit 
court,  on  the  first  day  of  its  session,  copies  of  said 
process  against  him,  and  of  all  pleadings,  deposi- 
tions, testimony,  and  other  proceedings  in  the  cause; 
or  in  said  cases  where  a  citizen  of  the  State  in 
which  suit  is  brought  is  a  defendant,  copies  of  all 
process,  pleadings,  depositions,  testimony,  and  other 
proceedings  in  the  cause  concerning  or  affecting  the 
petitioner,  and  also  for  his  there  appearing  and 
entering  special  bail  in  the  cause,  if  special  bail 
was  originally  requisite  therein.  It  shall  there- 
upon be  the  duty  of  the  State  court  to  accept  the 
•urety  and  to  proceed  no  further  in  the  cause 
against  the  petitioner,  and  any  bail  that  may  have 
been  originally  taken  shall  be  discharged.  (Rev. 
Stats,  sec.  639.) 

Prejudice  and  local  influence. — A  party  is  not  en- 
titled  to  remove  on  account  of  prejudice  and  local  influ- 
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ence,  unless  the  adverse  party  is  a  citizen  of  the  State  in 
which  the  suit  is  brought.  (Amer.  Bible  Soc.  v.  Grove, 
101  U.  S.  610.)  This  statute  does  not  permit  a  citizen  of 
the  State  in  which  suit  is  brought  to  make  the  application 
for  removal.  (Aldrich  v.  Crouch,  10  Fed.  Rep.  305;  11 
Biss.  180;  Babbitt  v.  Clark,  103  U.  S.  606;  Gumee  v. 
Brunswick  Co.,  1  Hughes,  270;  Murray  v.  Holden,  2  Fed. 
Rep.  740;  1  McCrary,  341;  Forrest  v.  Keeler,  17  Blatchf. 
522;  Kerting  v.  Amer.  Oleograph  Co.,  10  Fed.  Rep.  17; 
11  Biss.  81. )  When  the  defendant  is  a  citizen  of  the  State 
where  suit  is  brought,  plaintiffs  cannot  remove  the  case  on 
the  ground  of  local  prejudice  if  one  of  them  is  a  citizen  of 
the  same  State,  except  where  the  controversy  cannot  be 
settled  without  the  presence  of  the  other  plaintiffs.  (Bliss 
V.  Rawson,  43  Ga.  181;  Martin  v.  Coons,  24  La.  An.  169; 
and  see  Bryant  v.  Scott,  67  N.'C.  391.)  But  a  non-resi- 
dent plaintiff  may  remove  a  cause  against  a  citizen  of  the 
State  in  which  suit  is  brought  and  a  citizen  of  another 
State,  the  latter  of  whom  voluntarily  appears.  ( Akerly  v. 
Vilas,  2  Bias.  110;  S.  C,  2  Abb.  284;  Sands  v.  Smith,  1 
Dill.  290;  S.  C,  1  Abb.  368.)  Interveners  may  remove  a 
cause  under  this  section.  (In  re  Iowa  &  M.  C.  Co.,  10 
Fed.  Rep.  401;  3  McCrary,  310.)  A  removal  of  a  cause 
from  a  State  court  to  a  circuit  court,  under  the  Ix)cal 
Prejudice  Act,  can  only  be  had  where  all  the  parties  to 
the  suit  on  one  side  are  citizens  of  different  States  from 
those  on  the  other.  (Amer.  Bible  Soc.  v.  Price,  110  U.  S. 
61;  Jefferson  v.  Driver,  117  U.  S.  272;  Cambria  Iron  Co. 
V.  Ashbum,  118  U.  S.  64;  Hancock  v.  Holbrook,  119  U. 
S.  586. ) 

AfB.davit.-*The  affidavit  must  show  acompliance  with 
all  the  statutory  prerequisites  (Sutherland  v.  Jersey  City 
etc.  R.  Co.,  22  Fed.  Rep.  356);  and  must  be  in  substan- 
tial accordance  with  the  words  of  the  statute  (Bait.  &  O. 
R.  Co.  V.  New  Albany  R  Co.,  53  Ind.  697;  see  Bowen  v. 
Chase,  7  Blatchf.  265);  but  it  is  not  generally  necessary  to 
state  the  reasons  or  facts  showing  the  local  prejudice  or 
influence  (Anonymous,  1  Dill.  298,  note;  Meadow  V.  Min. 
Co.  V.  Dodd,  7  Nev.  143;  Quigley  v.  C.  P.  R.  Co.,  llNev. 
350);  an  affidavit  ''to  the  best  of  his  knowledge  and  be- 
lief" is  sufficient  (Stoker  v.  Leavenworth,  7  La.  An.  390; 
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De  Camp  v.  N.  J.  M.  L.  Ins.  Co.,  2  Sweeny,  481);  but 
that  **  plaintiff  had  reason  to  and  does  believe  that  from 
prejndice  he  will  not  be  able  to  obtain  justice  in  the  State 
court,"  is  not  sufficient  without  facts  showing  the  reason- 
ableness of  his  belief.  (Sands  v.  Smith,  1  Dm.  298,  note; 
Goodrich  v.  Hunton,  29  La.  An.  372.)  The  omission  of 
the  words  ''and  does  believe"  is  fatal  (Bait.  &  0.  E.  Co. 
V.  New  Albany  R.  Co.,  53  Ind.  597;  Kain  v.  Finn,  1  Neb. 
254.)  In  the  case  of  a  natural  person,  a  removal  cannot 
be  had  upon  the  affidavit  of  his  attorney,  agent,  or  any 
other  person  on  his  behalf,  but  only  on  that  of  the  party 
in  person.  (Duff  v.  Duff,  31  Fed.  Rep.  772;  Miller  v. 
Finn,  1  Neb.  254.)  The  affidavit  need  not  sta£e  the  grounds 
of  the  affiant's  belief,  nor  in  what  the  prejudice  or  local 
influence  consists,  but  must  state  that  he  fears  the  court 
will  not  give  him  justice.  (Sutherland  v.  Jersey  City  etc.  R. 
Co.,  22  Fed.  Rep.  356.)  But  if  made  on  his  belief  alone, 
it  is  insufficient.  (Cooper  v.  Condon,  15  Kan.  572;  Tun- 
stall  V.  Madison,  30  La.  An.  471;  Burlington  P.  &  C.  R. 
Co.  V.  N.  A.  &  S.  R.  Co.,  53  Ind.  597.)  The  reason  why 
the  party  applying  does  not  make  the  affidavit  should  be 
given.  (Cooper  v.  Condon,  15  Kan.  572. )  A  corporation 
may  make  the  required  affidavit  by  its  authorized  agent. 
(Insurance  Co.  v.  Dunn,  19  Wall  214;  Farmers'  L.  &  T. 
Co.  V.  MacquiUan,  3  Dill.  279;  Minnett  v.  M.  &  St.  P.  R. 
Co.,  3  Dill.  460;  Mix  v.  Andes  Ins.  Co.,  74  N.  Y.  53;  see 
Taylor  v.  Shew,  54  N.  Y.  75;  Fisk  v.  Chicago  etc.  Co.,  6 
Blatchf.  380;  Bowen  v.  Chase,  7  Blatchf.  255;  Anonymous, 
1  DiU.  298,  note;  Dennis  v.  Alachua  Co.,  3  Woods,  683; 
Kain  v.  Texas  &  Pac.  R.  Co.,  3  Cent.  L.  J.  12;  contra^ 
Cooke  V.  State  Nat.  Bank,  52  N.  Y.  96. )  The  affidavit  of 
the  secretary  of  a  corporation  must  show  that  it  is  made 
at  the  instance  or  order  of  the  corporation  (Dodge  v.  N. 
W.  U.  Pack.  Co.,  13  Minn.  458);  and  if  made  by  an  officer 
there  must  be  proof  that  he  was  authorized  to  make  it 
(Dodge  V.  N.  W.  U.  Pack.  Co.,  13  Minn.  458;  Mahone  v. 
M.  &L.  R.  Co.,  Ill  Mass.  72;  Quigley  v.  C.  P.  R.  Co.,  11 
Nev.  350);  but  the  president  or  general  manager  of  a  rail- 
way oomiAny  is  prima /ocie  authorized.  (Mmnettv.  M. 
&  St  P.  R.  Co.,  3  Dill.  460. )  The  affidavit  must  be  taken 
and  certified  in  accordance  with  the  laws  of  the  State 
(Bowen  v.  Chase,  7  Blatchf.  255),  and  must  be  authenti- 
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cated  according  to  such  laws  (Bowen  v.  Chase,  7  Blatchf . 
255;  Florence  v.  Butler,  9  Abb.  Pr.  N.  S.  63);  and  if 
taken  out  of  the  State  by  a  commissioner,  it  must  be  cer- 
tified to  by  the  secretary  of  state.  (Florence  v.  Butler,  9 
Abb.  Pr.  f^.  S.  63. )  A  commissioner's  seal  is  presumed 
to  be  official.  (Tunstall  y.  Madison,  30  La.  An.  471.) 
Objections  to  the  certification  may  be  waived  by  the  ad- 
verse party  (Bowen  v.  Chase,  7  Blatchf.  255),  and  a  failure 
to  object  will  be  deemed  a  waiver.  (Mix  v.  Andes  Ins. 
Co.,  74  N.  Y.  53.)  When  filed  it  cannot  be  contradicted 
or  controverted.  (Stewart  v.  Mordecai,  40Ga.  1.)  The 
want  of  an  affidavit  appearing  on  the  record  is  ground  for 
a  motion  to  remand.    (Dufif  v.  DnS,  31  Fed.  Rep.  772.) 

§  102*  Remand  ojf  cause  removed  om 
gnround  of*  prejudice  and  local  influ- 
ence*— At  any  time  before  the  trial  of  any  suit 
which  is  now  pending  in  any  circuit  court,  or  may 
hereafter  be  entered  therein,  and  which  has  been 
removed  to  said  court  from  a  State  court  on  the 
afiidavit  of  any  party  plaintiff  that  he  had  reason 
to  believe  and  did  believe  that,  from  prejudice  or 
local  influence  he  was  unable  to  obtam  justice  in 
said  State  court,  the  circuit  court  shall,  on  applica- 
tion of  the  other  party,  examine  into  the  truth  of 
said  affidavit  and  the  grounds  thereof,  and,  unless 
it  shall  appear  to  the  satisfaction  of  said  court  that 
said  party  will  not  be  able  to  obtain  justice  in  such 
State  court,  it  shall  cause  the  same  to  be  remanded 
thereto.     (Act  of  1887,  25  U.  S.  Stats.  433.) 

See  Desty's  Bkmoval.  sec.  98. 

§  103.  Suits  involTing:  title  under 
gprants  £romdifl*erent  States* — ^And  if  in  any 
action  commenced  in  a  State  court  the  title  of  land 
be  concerned,  and  the  parties  are  citizens  of  the 
same  State,  and  the  matter  ia  dispute  exceed  the 
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sum  or  value  of  two  thousand  dollars,  exclusive  of 
interest  and  costs,  the  sum  or  value  being  made  to 
appear,  one  or  more  of  the  plaintiffs  or  defendants, 
before  the  trial,  may  state  to  the  court,  and  make 
affidavit  if  the  court  require  it,  that  he  or  they  claim 
and  shall  rely  upon  a  right  or  title  to  the  land 
under  a  grant  from  a  State,  and  produce  the  orig- 
inal grant,  or  an  exemplification  of  it,  except  where 
the  loss  of  public  records  shall  put  it  out  of  his  or 
their  power,  and  shall  move  that  any  one  or  more 
of  the  adverse  party  inform  the  court  whether  he 
or  they  claim  a  right  or  title  to  the  land  under  a 
grant  from  some  other  State,  the  party  or  parties 
so  required  shall  give  such  information,  or  other- 
wise not  be  allowed  to  plead  such  grant  or  give  it 
in  evidence  upon  the  trial;  and  if  he  or  they  inform 
that  he  or  they  do  claim  under  such  grant,  any  one 
or  more  of  the  party  moving  for  such  information 
may  then,  on  petition  and  bond,  as  hereinbefore 
mentioned  in  this  act,  remove  the  cause  for  trial  to 
the  circuit  court  of  the  United  States  next  to  be 
holden  in  such  district;  and  any  one  of  either  party 
removing  the  cause  shall  not  be  allowed  to  plead  or 
give  evidence  of  any  other  title  than  that  by  him 
or  them  stated  as  aforesaid  as  the  ground  of  his  or 
their  claim."  (Act  of  March  3,  1875,  sec.  3;  as 
amended  by  Act  of  August  13,  1888,  25  U.  S. 
Stats.  433.) 

See  Desty's  Removal,  sec  99. 

Note. — The  original  section,  Rev.  Stats,  sec.  647»  was 
repealed  and  consolidated  with  section  3  of  the  Removal 
Act.     (Osgood  V.  C.  B.  etc.  R.  Co.,  6  Biss.  330.) 

Conflicting  land  grants.— A  party  who  claims  land 
under  an  act  of  Congress  imposing  a  direct  tax  may  re- 
DssTS  Bbmoval  >30. 
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move  an  ejectment  suit  concerning  it.  (Peyton  v.  Bliss, 
]  Woolw.  170.)  CSontroversies  between  citizens  claiming 
lands  under  grants  from  different  States  are  within  the 
jurisdiction,  notwithstanding  one  of  the  States  at  the  time 
of  the  first  grant  was  a  part  of  the  other.  (Town  of  Paw- 
let  v.  Clark,  9  Cranch,  292.)  It  is  the  first  grant-which 
passes  le^al  title  and  authorizes  jurisdiction.  (Colson  v. 
Lewis,  2  Wheat.  377. )  If  a  State  issues  a  grant  under  the 
authority  of  a  compact  with  another  State,  the  case  can- 
not be  removed.  (Thompson  v.  Kendricks,  5  Hayw.  115.) 
The  right  under  this  section  to  remove  depends  on  the 
value  of  the  land  and  not  on  the  title  (Thompson  v.  Ken- 
dricks, 5  Hayw.  115);  and  witnesses  may  be  produced  to 
prove  its  value.  (Thompson  v.  Kendricks,  5  Hayw.  115.) 
The  party  applying  on  the  ground  of  grants  from  difiPerent 
States  must  produce  his  grant  in  evidence  (Thompson  v. 
Kendricks,  5  Hayw.  115);  but  a  grsmt  based  on  a  warrant 
and  location  made  before  the  separation  of  a  part  of  a  State 
is  sufficient  showing.  (Colson  v.  Lewis,  2  Wheat.  397; 
Town  of  Pawlet  v.  Clark,  9  Cranch,  292. )  A  party  who 
claims  under  a  grant  from  the  State  in  which  suit  is  pend- 
ing cannot  remove  the  case.  (Shepherd  v.  Young,  1 
Mon.  203.) 

§   104.     RemoTal     of    causes    ag^ainst 
persons    denied   any  civil    rigflitSy  etc* — 

"When  any  civil  suit  or  criminal  prosecution  is 
commenced  in  any  State  court  for  any  cause 
whatsoever  against  any  person  who  is  denied  or 
cannot  enforce  in  the  judicial  tribunals  of  the 
State,  or  in  the  part  of  the  State  where  such 
suit  or  prosecution  is  pending,  any  right  secured 
to  him  by  any  law  providing  for  the  equal  civil 
rights  of  citizens  of  the  United  States,  or  of 
all  persons  within  the  jurisdiction  of  the  United 
States,  or  against  any  officer,  civil  or  military, 
or  other  person,  for  any  arrest  or  imprisonment 
or  other  trespasses  or  wrongs,  made  or  com- 
mitted by  virtue  of  or  under  color  of  authority 
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derived  from  any  law  providing  for  equal  rights  as 
aforesaid,  or  for  refusing  to  do  any  act  on  the 
ground  that  it  would  be  inconsistent  with  such 
law,  such  suit  or  prosecution  may,  upon  the  peti- 
tion of  such  defendant,  filed  in  said  State  court,  at 
any  timg  before  the  trial  or  final  hearing  of  the 
cause,  stating  the  facts  and  verified  by  oath,  be 
removed,  for  trial  in  the  next  circuit  court  to  be 
held  in  the  district  where  it  is  pending.  Upon  the 
filing  of  such  petition  all  further  proceedings  in  the 
State  courts  shall  cease,  and  shall  not  be  resumed 
except  as  hereinafter  provided.  But  all  bail  and 
other  security  given  in  such  suit  or  prosecution 
shaU  continue  in  like  force  and  effect  as  if  the  same 
had  proceeded  to  final  judgment  and  execution  in 
the  State  court.  It  shall  be  the  duty  of  the  clerk 
of  the  State  court  to  furnish  such  defendant  peti- 
tioning for  a  removal  copies  of  said  process  against 
him,  and  of  all  pleadings,  depositions,  testimony, 
and  other  proceedings  in  the  case.  If  such  copies 
are  filed  by  said  petitioner  in  the  circuit  court  on 
the  first  day  of  its  session,  the  cause  shall  proceed 
therein  in  the  same  manner  as  if  it  had  been 
brought  there  by  original  process;  and  if  the  said 
clerk  refuses  or  neglects  to  furnish  such  copies,  the 
petitioner  may  thereupon  docket  the  case  in  the 
circuit  court,  and  the  said  court  shall  then  have 
jurisdiction  therein,  and  may,  upon  proof  of  such 
refusal  or  neglect  of  said  clerk,  and  upon  reasona- 
ble notice  to  the  plaintiff,  require  the  plaintiff  to 
file  a  declaration,  petition,  or  complaint  in  the 
cause;  and  in  case  of  his  default  may  order  a  non- 
suit and  dismiss  the  C£tse  at  the  costs  of  the  plain- 
tiff, and  such  dismissal  shall  be  a  bar  to  any  further 


§104  REMOVAL  FROM  STATE  COURT.  352 

suit  touching  the  matter  in  controversy.  But  if, 
without  such  refusal  or  neglect  of  said  clerk  to  fur- 
nish such  copies  and  proof  thereof,  the  petitioner 
for  removal  fails  to  file  copies  in  the  circuit  court 
as  herein  provided,  a  certificate,  under  the  seal  of 
the  circuit  court,  stating  such  failure,  ^  shall  be 
given,  and  upon  the  production  thereof  in  the  said 
State  court  the  cause  shall  proceed  therein  as  if  no 
petition  for  a  removal  had  been  filed.  [See  sec. 
1977.]    (Rev.  Stat.  sec.  641.) 

See  Dest/s  Bemoval,  sec  101. 

Note. — This  section  is  not  in  conflict  with  the  Consti- 
tution of  the  United  States.  (Strauder  v.  West  Va.,  100 
U.  S.  303;  Fitzgerald  v.  Allman,  22  Alb.  L.  J.  218;  State 
V.  Bunlap,  65  N.  C.  491;  Capehart  v.  Stewart,  80  N.  C. 
101. )  Under  the  acts  of  1863  and  1866,  it  is  indispensable 
that  the  petition  filed  be  properly  verified.  (Florence  v. 
Butler,  9  Abb.  Pr.  N.  S.  63.)  That  the  Act  of  March  3, 
1863,  embodied  in  this  section  is  constitutional:  See 
McCormick  v.  Humphrey,  27  Ind.  144;  McCormick  v. 
Mayfield,  27  Ind.  143;  State  v.  Common  Pleas,  15  Ohio 
St.  377;  Hodgson  v.  Milward,  3  Grant,  412;  Kulp  v.  Eick- 
etts,  3  Grant,  420. 

Denial  of  civil  rights. — The  Constitution  and  laws 
of  the  United  States  make  the  rights  and  responsibilities, 
civil  and  criminal,  of  the  white  and  colored  races  exactly 
the  same  (Virginia  v.  Rives,  100  U.  S.  313);  and  Congress 
has  power  under  the  Fourteenth  Amendment  to  secure  the 
rights  of  the  colored  race,  and  enforce  their  recognition, 
by  providing  for  the  removal  of  causes  into  the  Federal 
courts  where  these  rights  will  be  acknowledged,  if  denied 
to  them  in  the  State  court  (Virginia  v.  Rives, .  1(X)  U.  S. 
313);  and  this  section  was  intended  as  a  protection  to  them 
against  State  action,  and  against  that  alone.  (Virginia  v. 
Rives,  100  U.  S.  313.)  It  is  only  when  some  State  law, 
ordinance,  regulation,  or  custom  hostile  to  these  rights  is 
alleged  to  exist  that  a  removal  can  be  had  under  the  first 
clause  of  this  section.     (In  re  Wells,  3  Woods,  128.)    A 
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colored  person  cannot  remove  his  cause  unless  he  can  show 
that  denial  of  his  civil  rights  arises  from  an  act  of  the 
civil  government  of  the  State.  (Fowlkes  v.  Fowlkes,  8 
Chic.  L.  N.  41.)  This  section  does  not  apply  where  the 
denial  of  equal  rights,  or  an  inability  to  enforce  them  re- 
sults from  the  action  of  the  judiciary  (Ex  parte  Virginia, 
100  (J.  S.  339);  it  must  be  a  denial  or  inability  resulting 
from  the  Constitution  or  laws  of  the  State  (Ex  parte  Vir- 
ginia, 100  CJ.  S.  339);  and  it  refers  to  legal  disabilities  and 
legal  impediments,  and  not  to  private  infringements  by 
prejudice  or  otherwise,  when  the  laws  themselves  are  im- 
partial and  sufficient.  (Strauder  v.  West  Virginia,  100 
U.  S.  303;  State  v.  Gaines,  3  Woods,  342;  In  re  Wells,  3 
Woods,  128;  Thomas  v.  State,  58  Ala.  365;  State  v. 
Gleason,  12  Fla.  190;  Fitzgerald  v.  Allman,  82  N.  C.  492; 
State  V.  Small,  11  Rich.  S.  C.  262;  State  v.  Dubuclet,  10 
Chic.  L.  N.  132;  Le  Grande  v.  United  States,  12  Fed. 
Kep.  577,  note,  583;  contra.  State  v.  Dunlap,  65  N.  C.  491. 

In  criminal  cases. — A  criminal  case  cannot  be  re- 
moved prior  to  finding  an  indictment.  (Com.  v.  Artman, 
3  Gratt.  436;  see  People  v.  Murray,  5  Parker  Cr.  C.  577.) 
If  indicted  for  an  offense,  a  colored  person  may  remove  the 
cause  if  the  State  law  allows  none  but  white  men  to  serve 
as  jurors  iStrauder  v.  West  Vir^nia,  100  U.  S.  303);  but 
the  mere  lact  that  a  grand  or  petit  jury  is  not  a  mixed  jury 
does  not  give  the  right  to  a  removal  (Ex  parte  Virginia,  100 
U.  S.  339;  contra.  Ex  parte  Burwell,  3  Hughes,  559);  but 
a  statute  singling  out  colored  persons,  and  denying  them 
the  right  to  act  as  jurors,  denies  them  the  equal  protection 
of  the  laws.  (Strauder  v.  West  Virginia,  100  U.  S.  303; 
see  Cases  of  County  Judges,  3  Hughes,  576.)  Color  of 
office  is  an  apparent  or  prima/ade  right,  an  appearance  of 
right  or  authority  (Hodgson  v.  MUward,  3  Grant,  412; 
Knlp  V.  Ricketts,  3  Grant,  420);  and  authority  means  a 
proper  legal  or  constitutional  authority.  (State  v.  Bliss,  3 
Grant,  41^.)  An  officer  who  is  acting  in  good  faith  under 
a  warrant  is  acting  under  color  of  authority.  (State  v. 
Common  Pleas,  15  Ohio  St.  377;  Hodgson  v.  Milward,  3 
Grant,  418.)  An  action  for  an  arrest  by  the  officer  of  a 
municipal  corporation  cannot  be  removed.  (Woodson  v. 
Fleck,  Chase,  305.)    Although  the  petition  states  that  he 
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was  an  oificer,  yet  it  must  also  state  the  wrong  charged, 
and  that  it  was  done  by  virtue  of  authority  derived  from 
the  law.  (Short  v.  Wilson,  1  Bush,  350;  Skeen  v.  Hunt- 
ington, 25  Ind.  510.)  A  person  who  denies  participation 
in  an  arrest,  and  charges  it  upon  a  Federal  soldier,  cannot 
remove.  (Elf  ord  v.  Bevins,  1  Bush,  460. )  Where  a  negro 
indicted  for  a  felony  petitions  on  the  ground  that  persons 
of  African  descent  were  excluded  from  the  jury,  the  peti- 
tion may  be  denied.  (Neal  v.  State,  103  U.  S.  370;  Bush 
V.  Ky.,  1  Sup.  Ct.  Rep.  625.)  The  trial  of  a  cause  for  rape 
is  removable.  (Neal  v.  State,  103  U.  S.  370;  Strauder  v. 
West  Virginia,  100  U.  S.  303;  Virginia  v.  Rives,  100 
U.  S.  313;  Ex  parte  Virginia,  100  U.  S.  339.) 

Proceeding's. — Under  this  section  each  defendant  may 
alone  remove  the  cause.  (State  v.  Common  Pleas,  15  Ohio 
St.  377. )  Upon  filing  a  verified  petition  the  party  is  en- 
titled to  a  removal  as  of  course  (Siebrecht  v.  Butler,  2 
Abb.  Pr.  N.  S.  361;  State  v.  Common  Pleas,  15  Ohio  St. 
377);  but  the  petition  must  show  which  of  the  rights  se- 
cured under  the  civil-rights  bill  have  been  denied  by  the 
State  court  (State  v.  Gieason,  12  Fla.  190);  it  must  affirm- 
atively show  that  the  case  is  of  a  class  described  in  the 
statute  as  removable.  (Patrie  v.  Murray,  43  Barb.  323; 
Hodson  V.  Mil  ward,  3  Grant,  412.)  The  act  provides  for 
removing  the  whole  suit,  no  matter  who  the  parties  are, 
or  what  relief  is  sought,  (^isk  v.  Union  Pac.  R.  Co.,  6 
Blatchf .  362. )  To  entitle  defendant  to  the  order  of  re- 
moval there  must  be  some  color  of  substance  in  the  ques- 
tions (Jones  V.  Seward,  40  Barb.  563);  and  if  counter-affi- 
davits are  admitted  without  objection,  he  is  not  entitled 
to  remove  if  the  legal  results  of  the  case  presented  show 
that  he  has  no  rights.  (Short  v.  Wilson,  1  Bush,  350. ) 
It  is  not  necessary  to  obtain  the  assent  of  the  State  conrt 
under  this  section.  (Bell  v.  Dix,  49  N.  Y.  232.)  The 
jurisdiction  of  the  circuit  court  under  this  section  was  not 
taken  away  by  the  Act  of  1867.  (Gaza way  v.  Dana,  lO 
Blatchf.  34.)  On  petition  filed,  the  Federal  conrt  is  en- 
titled to  assert  its  jurisdiction  by  proper  process,  and  it  ia 
the  duty  of  the  State  court  to  yield  obedience  thereto  (In 
re  Wells,  3  Woods,  128);  and  if  the  State  court  proceeds 
to  try  a  party  in  a  criminal  case  after  the  filing  of  the 


355  REMOVAL   FROM  bTATE  COURT.     §§  105-106 

petition,  the  sentence  will  be  void.  (Ex  parte  Reynolds, 
3  Hughes,  559.)  The  removal  authorized  is  before  trial 
or  tinal  hearing,  but  judi9ial  infractions  of  constitutional 
rights,  after  trial  commenced,  are  left  to  the  revisory 
power  of  the  Federal  courts.  (Virginia  v.  Rives,  100  U. 
S.  313;  as  to  second  indictment,  see  Bush  v.  Ky.,  1  Sup. 
Ct.  Rep.  625.)  A  suit  to  try  title  to  a  State  office  cannot 
be  removed  on  the  alleged  grounds  that  by  bribery  and 
threats  colored  voters  were  prevented  from  voting.  (Du- 
buclet  V.  State,  103  U.  S.  550.)  An  action  of  ejectment 
is  not  within  the  provisions  of  this  section.  (Bigelow  v. 
Forrest,  9  Wall.  339;  Martin  v.  Snowden,  18  Grant,  100. 

§  lOS-    IWlien  petitioner    is   in   actual 

custody  of  State  court. —  When  all  the  acts 
necessary  for  the  removal  of  any  suit  or  prosecu- 
tion, as  provided  in  the  preceding  section,  have 
been  performed,  and  the  defendant  petitioning  for 
such  removal  is  in  actual  custody  on  process  issued 
by  said  State  court,  it  shall  be  the  duty  of  the 
clerk  of  said  circuit  court  to  issue  a  writ  of  habeas 
corpus  cum  causa,  and  of  the  marshal,  by  virtue  of 
said  writ,  to  take  the  body  of  the  defendant  into 
his  custody,  to  be  dealt  with  in  said  circuit  court 
according  to  law  and  the  orders  of  said  court,  or,  in 
vacation,  of  any  judge  thereof;  and  the  marshal  shall 
file  with  or  deliver  to  the  clerk  of  said  State  court 
a  duplicate  copy  of  said  writ.  (Rev.  Stats,  sec.  742.) 

See  Desty's  Removal,  sec.  103. 

Habeas  corpus. — The  writ  of  habeas  corpus  must  be 
allowed  by  the  judge  before  it  can  be  issued.  It  may  be 
issued  b^  the  circuit  court  for  the  purpose  of  securing 
jurisdiction.    (In  re  Wells,  3  Woods,  128.) 

§  106*  Removal  of  suits  and  prosecu- 
tions agrainst  revenue  officers  and  offi- 
cers acting:   under   reg^i^tration  laivs.  — 

When  any  civil  suit  or   criminal  prosecution  is 
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commenced  in  any  court  of  a  State  against  any 
officer  appointed  under  or  acting  by  authority  of 
any  revenue  law  of  the  United  States  now  or  here- 
after enacted,  or  against  any  person  acting  under 
or  by  authority  of  any  such  officer  on  account  of 
any  act  done  under  color   of  his  office  or  of  any 
such  law,  or  on  account  of  any  right,  title  or  au- 
thority claimed  by  such  officer  or  other   person 
under  any  such  law;  or  is  commenced  against  any 
person  holding  property  or  estate  by  title  derived 
from  any  such  officer,  and   affects  the  validity  of 
any  such  revenue  law;  or  is  commenced  against  any 
officer  of  the  United  States,  or  other  person,  on 
account  of  any  act  done  under  the  provisions  of 
Title  XXVI,  "  The  Elective  Franchise,"  or  on  ac- 
count of  any  right,  title,  or  authority  claimed  by 
such  officer  or  other  person  under  any  of  said  pro- 
visions, the  said  suit  or  prosecution  may,  at  any 
time  before  the  trial  or  final  hearing  thereof,  be 
removed  for  trial  into  the  circuit  court  next  to  be 
holden  in  the  district  where  the  same  is  pending, 
upon  the  petition  of  such  defendant  to  said  circuit 
court,  and  in  the  following  manner:  Said  petition 
shall  set  forth  the  nature  of  the  suit  or  prosecution, 
and  be  verified  by  affidavit;  and,  together  with  a 
certificate  signed  by  an  attorney  or  counselor  at 
law  of  some  court  of  record  of  the  State  where  such 
suit  or  prosecution  is  commenced,  or  of  the  United 
States,  stating  that,  as  counsel  for  the  petitioner, 
he  has  examined  the  proceedings  against  him,  and 
carefully  inquired  into  all  the  matters  set  forth  in 
the  petition,  and  that  he  believes  them  to  be  true, 
shall  be  presented  to  the  said  circuit  court,  if  in 
session,  or  if  it  be  not,  to  the  clerk  thereof  at  his 


357  BEMOVAL  FROM  STATE  COURT.  §  105 

office,  and  shall  be  filed  in  said  office.  The  cause 
shall  thereupon  be  entered  on  the  docket  of  the 
circuit  court,  and  shall  proceed  as  a  cause  originally 
commenced  in  that  court;  but  all  bail  and  other  se- 
curity given  upon  such  suit  or  prosecution  shall 
continue  in  like  force  and  effect  as  if  the  same  had 
proceeded  to  final  judgment  and  execution  in  the 
State  court.  When  the  suit  is  commenced  in  the 
State  court  by  summons,  subpoena,  petition,  or  an- 
other process  except  capias,  the  clerk  of  the  circuit 
court  shall  issue  a  writ  of  certiorari  to  the  State 
court,  requiring  it  to  send  to  the  circuit  court  the 
record  and  proceedings  in  the  cause.  When  it  is 
commenced  by  capias,  or  by  any  other  similar  form 
of  proceeding  by  which  a  personal  arrest  is  ordered, 
he  shall  issue  a  writ  of  habeas  corpus  cum  causa, 
a  duplicate  of  which  shall  be  delivered  to  the  clerk 
of  the  State  court,  or  left  at  his  office  by  the  mar- 
shal of  the  district,  or  his  deputy,  or  by  some  person 
duly  authorized  thereto;  and  thereupon  it  shall  be 
the  duty  of  the  State  court  to  stay  all  further  pro- 
ceedings in  the  cause,  and  the  suit  or  prosecution, 
upon  delivery  of  such  process,  or  leaving  the  same 
as  aforesaid,  shall  be  held  to  be  removed  to  the  cir- 
cuit court,  and  any  fui-ther  proceedings,  trial,  or 
judgment  therein  in  the  State  court  shall  be  void. 
And  if  the  defendant  in  the  suit  or  prosecution  be 
in  actual  custody  on  mesne  process  therein,  it  shall 
be  the  duty  of  the  marshal,  by  virtue  of  the  writ  of 
habeas  corpus  cum  causa,  to  take  the  body  of  the 
defendant  into  his  custody,  to  be  dealt  with  in  the 
cause  according  to  law  and  the  order  of  the  circuit 
courts  or,  in  vacation,  of  any  judge  thereof;  and  if, 
upon  the  removal  of  such  suit  or  prosecution,  it  is 
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made  to  appear  to  the  circuit  court  that  no  copy  of 
the  record  and  proceedings  therein  in  the  State 
court  can  be  obtained,  the  circuit  court  may  allow 
and  require  the  plaintiff  to  proceed  de  novo,  and  to 
file  a  declaration  of  his  cause  of  action,  and  the  par- 
ties may  thereupon  proceed  as  in  actions  originally 
brought  in  said  circuit  court.  On  failure  of  the 
plaintiff  so  to  proceedy  judgment  otnpn  prosequitur 
may  be  rendered  against  him,  with  costs  for  the 
defendant.     (Rev.  Stats,  sec.  643.) 

See  Desty's  Removal,  sec.  103. 

Note. — This  section  is  not  in  conflict  with  the  Consti- 
tution (Venable  v.  Richards,  1  Hughes,  326;  Tennessee 
V.  Davis,  100  U.  S.  257;  State  v.  Port,  3  Fed.  Rep.  119; 
4  Woods,  513;  Findley  v.  Satterfield,  3  Woods,  504;  State 
V.  Hoskins,  77  N.  C.  530;  State  v.  Davis,  12  S.  C.  528). 
and  is  not  superseded  by  the  Act  of  March  3,  1875.  (Yen- 
able  V.  Richards,  4  Morr.  Trans.  689.)  Similar  provisions 
are  to  be  found  in  the  act  of  July  13,  1866,  relating  to  in- 
ternal taxation,  and  in  the  Act  of  March  2,  1833,  providing 
for  the  collection  of  duties  on  imports.  (Venable  v.  Rich- 
ards, 4  Morr.  Trans.  689.) 

In  general. — This  section  contemplates  a  change  of 
tribunal  and  not  of  prosecuting  officers.  (State  v.  Emer- 
son, 8  Fed.  Rep.  411.)  The  object  heinfr  to  take  from  the 
State  court  jurisdiction  of  all  cases  that  fall  within  its 
terms  as  soon  as  they  are  commenced.  (State  v.  Port,  3 
Fed.  Rep.  121;  4  Woods,  613.)  The  jurisdiction  of  the 
circuit  court  in  original  suits  between  citizens  of  the  same 
State  in  internal  revenue  cases  conferred  by  the  act  of 
June  30,  1864,  was  taken  away  by  the  act  of  July  13,  1886 
(Ins.  Co.  V.  Ritchie,  5  Wall.  541);  but  it  is  saved  by  the 
latter  act,  if  the  justice  of  the  circuit  court  js  of  opinion 
that  the  cause  would  be  removable  under  such  act.  (City 
of  Philadelphia  v.  The  Collector,  6  Wall.  720.)  This  sec- 
don  was  previously  held  to  be  in  force  as  to  the  removal 
of  revenue  causes,  except  those  arising  under  the  internal 
revenue  laws.     (Peyton  v.  Bliss,  1  Woolw.  170;  Stevens 
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V.  Mack,  5  Blatchf.  514.)  A  removal  ander  this  section 
does  not  bring  with  it  the  State  law  as  to  costs.  They  are 
subject  to  the  twelfth  section  of  the  Judiciary  Act. 
(Wood  V.  Matthews,  2  Blatchf.  370.)  The  government  is 
responsible  for  clerks'  charges  for  necessary  services  on  the 
removal  of  election  cases.  (In  re  Clerks'  Charges,  5  Fed. 
Rep.  440. )  Where  plaintiff  appeals,  defendant  cannot  re- 
move.    (Price  V.  Sommers,'8  Chic.  L.  N.  290.) 

Suit  removable. — Any  law  which  provides  for  the 
assessment  and  collection  of  a  tax  to  defray  the  expen- 
ses of  government  is  a  revenue  law.  (Peyton  v.  Bliss,  1 
Woolw.  1 70;  see  Warner  v.  Fowler,  4  Blatchf.  311.)  So  an 
act  that  imposes  a  direct  tax  is  a  revenue  law.  (Pe3rton  v. 
Bliss,  1  Woolw.  170.)  The  duty  paid  for  the  carriage  of  let- 
ters by  the  agency  of  the  government  is  a  branch  of  the  pub- 
lic revenue.  (Warner  V.  Fowler,  4  Blatchf.  311.)  A  suit 
against  an  officer  may  be  removed,  although  he  is  sued  in- 
dividually, and  is  sought  to  be  held  as  a  wrong-doer. 
(Yan  Zandt  v.  MaxweO,  2  Blatchf.  421.)  So  an  action  of 
slander  against  a  revenue  officer  is  removable  (Bulitncr  v. 
Miller,  1  Woods,  620);  or  an  action  against  a  collector  of 
internal  revenue  to  recover  money  alleged  to  have  been 
illegally  exacted  (Philadelphia  v.  Collector,  5  WalL  720; 
(Salt  Co.  V.  Wilkinson,  8  Blatchf.  30;  contra,  Stevens  v. 
Mack,  5  Blatchf.  514);  or  against  a  postmiaster  for  a 
wrongful  refusal  to  deliver  a  letter.  (Warner  v.  Fowler, 
4  Blatchf.  311.)  The  right  to  remove  is  given  in  any  case 
provided  for  without  regard  to  the  amount  in  controversy 
(Wood  V.  Matthews,  2  Blatchf.  370),  and  without  regard 
to  the  expense  or  inconvenience  of  the  parties.  (Wood  v. 
Matthews,  2  Blatchf.  370.)  A  suit  by  an  informer  against 
a  collector  to  recover  a  share  of  a  forfeiture  may  be  re- 
moved. (Van  Zandt  v.  Maxwell,  2  Blatchf.  421.)  A 
commiBsioner  sued  for  fees  illegally  exacted  cannot  re- 
move the  suit.  (Benchley  V.  Gilbert,  8  Blatchf .  147.)  A 
member  of  a  returning  board  is  a  State  officer.  (Ex  parte 
Anderson,  3  Woods,  124.)  A  marshal  sued  for  trespass 
in  taking  goods  on  execution  cannot  remove.  (McKee  v. 
Kains,  10  Wall.  22.) 

Criminal  cases. — This  section  applies   to  criminal 
cases  where  the  defense  arises  under  a  law  of  the  United 
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States.  (Findley  v.  Satterfield,  3  Woods,  504;  State  v. 
Davis,  12  S.  C.  528.)  A  criminal  proceeding  is  not  com- 
menced till  the  warrant  is  issued  (State  v.  Port,  3  Fed. 
Rep.  117;  4  Woods,  513);  but  is  commenced  as  soon  as 
the  warrant  is  issued  (State  v.  Bolton,  11  Fed.  Rep.  217); 
and  when  the  warrant  is  issued  it  is  removable,  although 
issued  by  a  justice  of  the  peace.  (State  v.  Port,  3  Fed. 
Rep.  117;  4  Woods,  513;  State  v.  Bolton,  11  Fed.  Rep. 
217.)  If  removed  after  arrest  and  before  commitment, 
the  preliminary  examination  may  be  taken  before  the 
court  (State  v.  Port,  3  Fed.  Rep.  117;  4  Woods,  513);  and 
if  removed  before  indictment,  the  indictment  may  be 
found  by  the  grand  jury  of  the  circuit  court.  (State  v. 
Port,  3  Fed.  Rep.  117;  4  Woods,  513.)  A  ft^rty  indicted 
in  a  State  court  for  an  action  done  under  color  of  the  rev- 
enue laws  may  remove  the  cause  into  the  Federal  court 
(Georgia  v.  O'Grady,  3  Woods,  469;  Findley  v.  Satter- 
field, 3  Woods,  504;  Tennessee  v.  Davis,  100  U.  S.  257; 
State  V.  Hoskins,  77  N.  0.  530);  but  a  person  indicted  for 
maintaining  a  nuisance  under  the  laws  of  a  State  cannot 
remove  the  cause.  (Com.  v.  Casey,  94  Mass.  214.)  If  a 
criminal  case  is  removed,  it  must  be  determined  according 
to  the  law  of  the  State.  (Tennessee  v.  Davis,  100  U.  S. 
257;  Georgia  v.  O'Grady,  3  Woods,  469;  Findley  v.  Sat- 
terfield, 3  Woods,  504.) 

Practice  and  procedure. — Under  this  section  a 
removal  may  be  had  without  regard  to  the  amount  in  con- 
troversy. (Wood  V.  Matthews,  2  Blatchf.  370.)  The  pro- 
ceedings are  confined  to  action  in  circuit  court;  the  statute 
addresses  the  State  court  wholly  by  inhibition.  (Fisk 
V.  Union  Pac.  R.  Co.,  6  Blatchf.  362.)  All  that  the 
statute  requires  is  that  it  shall  appear  from  the  petition 
that  defendant  was  sued  on  account  of  acts  done 
by  him  under  the  laws  of  the  United  States  (Abranches 
V.  Schelly  4  Blatchf.  256);  and  the  petition  must  show  a 
case  arising  under  such  laws,  and  must  show  a  defense 
thereto  that  upon  the  facts  it  may  appear  that  some  mate- 
rial question  may  arise  under  those  laws.  (Salem  &  Lowell 
R.  Co.  V.  Boston  &  Lowell  R.  Co.,  21  Law  Reporter,  210.) 
It  must  specify  the  act  done  (Ex  parte  Anderson,  3  Wooda^ 
124),  but  it  need  not  state  the  particular  process  or  writ. 
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(Abranches  v.  Schell,  4  Blatchf.  256.)  This  act  applies 
to  every  case  where  the  offense  alleged  is  committed 
under  the  color  of  office  (Venable  v.  Richards,  1  Hughes, 
326;  Findley  v.  Sattertield,  3  Woods,  504);  and  the  ques- 
tion whether  property  was  seized  by  defendant  in  the 
performance  of  his  official  duties  is  a  matter  involved  in 
the  merits,  and  not  to  be  raised  on  a  motion  to  dismiss  the 
suit.  (Wood  V.  Matthews,  2  Blatchf.  370.)  A  suit  against 
a  United  States  officer  is  not  removable  under  the  act  of 
1833,  on  the  ground  that  the  act  complained  of  was  done 
under  the  instructions  of  the  treasury  department.  (Vic- 
tor V.  Cisco,  6  Blatchf.  128;  but  see  Benchley  v.  Giloert, 
8  Blatchf.  147;  Salt  Co.  v.  Wilkinson,  8  Blatchf.  30.) 
The  statute  requires,  when  the  proper  petition  and  certifi- 
cate have  been  filed,  that  the  clerk  shall  file  said  petition, 
and  '*  shall  enter  "  the  cause  upon  the  docket  of  the  circuit 
court  as  pending,  and  *' shall  issue''  duplicate  writs,  etc. 
(In  re  Clarke's  Charge,  5  Fed.  Bep.  441.)  The  criminal 
prosecution  is  commenced  within  the  meaning  of  this  sec- 
tion as  soon  as  a  warrant  has  been  issued,  and  is  then 
removable  (State  v.  Bolton,  11  Fed.  Rep.  217);  and  the 
filing  of  the  petition  and  the  service  on  the  State  court  of 
a  duplicate  of  the  writ  of  habeas  corpus  cum  causa,  ipso 
facto  removes  the  prosecution.  (State  v.  Fort,  3  Fed.  Rep. 
124;  4  Woods,  513.)  It  is  the  duty  of  the  clerk  in  vaca- 
tion to  see  that  the  petition  contains  the  averments  neces- 
sary  to  bring  the  case  within  the  statute.  (Salem  &  Low- 
ell R.  Co.  V.  Boston  &  L.  R.  Co.,  21  Law  Rep.  210.) 

§  107.  Removal  of*  suits  1»y  aliens  in  a 
particular  case. — Whenever  a  personal  action 
has  been  or  shall  be  brought  in  any  State  court  by 
an  alien  against  any  citizen  of  a  State  who  is,  or, 
at  the  time  the  alleged  action  accrued,  was  a  civil 
officer  of  the  United  States,  being  a  non-resident 
of  that  State  wherein  jurisdiction  is  obtained  by 
the  State  court  by  personal  service  of  process,  such 
action  may  be  removed  into  the  circuit  court  of  the 
United  States  in  and  for  the  district  in  which  the 
defendant  shall  have  been  served  with  the  process, 

DssTY  Removals.— 31. 
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in  the  same  manner  as  now  provided  for  the  removal 
of  an  action  brought  in  a  State  court  by  the  provisions 
of  the  preceding  section.     (Rev.  Stats,  sec.  644.) 

See  Desty's  Removal,  seo.  104. 

Enforcing^  removal. — Certiorari  will  lie  to  bring  the 
record,  and  if  the  defendant  is  in  custody,  habeas  corpus 
lies  to  bring  the  party.  (State  v.  Hoskins,  77  N.  C.  530; 
see  Com.  v.  Casey,  94  Mass.  214;  People  v.  Murray,  5 
Parker  Cr.  C.  577.)  They  issue  for  these  purposes  only 
(Abranches  v.  Schell,  4  Blatchf.  256),  and  their  issuance 
is  only  a  mode  of  notification  to  the  State  court.  (Fisk  v. 
Union  Pac.  R.  Co. ,  6  Blatchf.  362. )  Service  by  leaving  a 
duplicate  with  the  clerk  of  the  State  court  is  sufficient 
(Abranches  v.  Snell,  4  Blatchf.  256);  and  if  delivered  to 
or  left  at  the  office  of  the  clerk,  the  case  is  ipso  facto  re> 
moved  (Fisk  v.  Union  Pac.  R.  Co.,  6  Blatchf.  362),  and 
no  return  is  necessary.  (Fisk  v.  Union  Pac  R.  Co.,  6 
Blatchf.  362.)  An  application  for  a  certiorari  must  state 
facts  sufficient  to  show  a  cause  within  the  provision  of 
the  statute;  it  is  not  sufficient  to  state  facts  generally,  as 
that  he  intends  to  rely  on  the  revenue  laws  of  the  State. 
(Salem  &  Lowell  R.  Co.  v.  Boston  &  L.  R.  Co.,  11  The 
Reporter,  210.)  A  criminal  case  cannot  be  removed  be- 
fore indictment  found.  (Com.  v.  Artman,  3  Grant,  436.) 
The  prosecution  in  cases  of  murder  is  not  commenced  be- 
fore accused  is  called  to  answer  for  the  offense.  (Georgia 
V.  O'Grady,  3  Woods,  496.)  It  extends  to  an  action 
against  a  postmaster  for  the  wrongful  refusal  to  deliver 
a  letter  (Warner  v.  Fowler,  4  Blatchf.  311;  Wilson  v. 
Pearson,  13  Fed.  Rep.  386;  21  Blatchf.  113);  as  post-office 
laws  are  revenue  laws,  (Warner  v.  Fowler,  4  Blatchf. 
311.)  Cases  arising  under  a  direct-tax  law  are  movable. 
( Pay  ton  V.  Bliss,  1  Woolw.  170.)  The  collector  of  customs, 
if  served  with  a  foreign  attachment,  may  remove  the 
cause.  (Fischer  V.  Daudistal,  9  Fed.  Rep.  145.)  A  suit 
against  a  collector  for  slander  (Buttnerv.  Miller,  1  Woods, 
620),  or  to  recover  back  duties  illegally  exacted,  may  be 
removed.  (Coggillv.  Lawrence,  2  Blatchf.  304.)  A  col- 
lector who  withholds  from  an  informer  proceeds  of  goods 
forfeited  for  violation  of  the  revenue  Jaws,  may  remove 
the  suit.     (Van  Zandt  v.  Maxwell,  2  Blatchf.  421.) 
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§  108*     Proceedin^i^  for  remoTal — Pe» 

titioiiy  urben  filed* — That  whenever  any  party 
entitled  to  remove  any  suit  mentioned  in  the  next 
preceding  section,  except  in  such  cases  as  are  pro- 
vided for  in  the  last  clause  of  said  section,  may 
desire  to  remove  such  suit  from  a  State  court  to  a 
circuit  court  of  the  United  States,  he  may  make 
and  file  a  petition  in  such  suit  in  such  State  court 
at  the  time,  or  any  time  before  the  defendant  is 
required  by  the  laws  of  the  State  or  the  rule  of  the 
State  court  in  which  such  suit  is  brought,  to  an- 
swer or  plead  to  the  declaration  or  complaint  of  the 
plaintiff,  for  the  removal  of  such  suit  into  the  cir- 
cuit court,  to  be  held  in  the  district  where  such 
suit  is  pending.     (25  U.  S.  Stats.  433.) 

See  Desty's  Removal,  soc.  105. 

From  any  State  court.— The  act  does  not  apply  to 
a  suit  brouffht  in  a  territorial  court,  although  on  the 
admission  oi  such  Territory  as  a  State  such  suit  passed 
into  the  jurisdiction  of  the  State  court.  (Ames  v.  Colo- 
rado Cent  R.  Co.,  4  DiU.  251;  S.  C,  4  Cent  L.  J.  199.) 
A  cause  may  be  removed  from  any  State  court,  whether 
of  limited  or  general  jurisdiction,  if  citizenship  and  amount 
are  within  the  statute  provisions  (Gaines  v.  Fuentes,  92 
U.  S.  10;  S.  C  3  Cent  L.  J.  371;  8  Chic.  L.  N.  225); 
but  a  justice's  court  is  not  deemed  a  State  court.  (Rath- 
bone  Oil  Co.  V.  Eausch,  5  W.  Va.  79.)  An  action  brought 
by  the  District  of  Columbia  against  an  alien  cannot  be  re- 
moved. (Cessel  V.  McDonald,  57  How.  Pr.  175;  S.  C,  16 
Blatchf.  150.)  A  board  of  commissioners  of  a  county  is 
not  a  State  court.  (Fuller  v.  Co.  of  Colfax,  14  Fed.  Rep. 
177;  4  McCrary,  535.)  The  circuit  court  for  the  district 
within  the  territorial  limits  on  which  the  suit  is  pending 
is  in  the  **proper  district."  (Knowlton  v.  Congress  & 
Empire  S.  Co.,  13  Blatchf.  170.) 

Application. — A  case  cannot  be  removed  on  a  mere 
stipulation.  (Kingsbury  v.  Kingsbury,  3  Biss.  60.)  Neith- 
er an  infant  nor  his  guardian  can  consent  to  a  removal 
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(Kingsbury  v.  Kingsbury,  3  Biss.  60),  as  consent  will  not 
confer  jurisdiction  (Re  Hopkins,  18  Bank.  Reg.  339),  nor 
can  a  removal  be  effected  by  filing  the  petition  and  bond, 
without  any  action  of  the  court.  (Scott  v.  Otis,  10  Chic. 
L.  N.  41.)  The  application  does  not  constitute  a  waiver 
of  the  use  and  service  of  proper  papers.  (Parrott  v.  Ala- 
bama Gold  L.  Ins.  Co.,  5  Fed.  Rep.  391;  4  Woods,  353.) 
A  party  seeking  a  removal  must  do  all  that  is  necessary  to 
secure  it  (Clippinger  v.  Mo.  Val.  L.  Ins.  Co.,  1  Flippin,  456); 
and  the  discretion  of  the  court  in  passing  on  the  question 
as  to  the  necessary  steps  being  properly  taken  is  a  le&al 
discretion.  (Hatch  v.  Chicago,  R.  I.  etc.  R.  Co.,  6Blatchf. 
105.)  The  case  is  removable,  though  erroneously  applied 
for  under  the  provisions  of  section  six  hundred  and  thirty- 
nine,  Revised  Statutes.  (Norris  v.  Mineral  Point  Tunnel, 
7  Fed.  Rep.  272;  19  Blatchf .  201.)  A  notice  of  the  applica- 
tion is  not  necessary.  (McLean  v.  Chicago  etc.  R.  Co., 
16  Blatchf.  619;  Stevens  v.  Richardson,  9  Fed.  Rep.  191; 
20  Blatchf.  53;  contra,  Bristol  v.  Chapman,  34  How.  Pr. 
140;  Disbrow  v.  Driggs,  8  Abb.  Pr.  305,  note.)  The  State 
court  cannot  cause  the  application  to  be  entered  nunc  pro 
tunc  so  as  to  entertain  a  motion  for  removal.  (Ward  v. 
Arredondo,  1  Paine,  410.)  A  party  does  not  lose  his  right 
to  insist  on  a  removal,  by  a  voluntary  appearance  (Stevens 
V.  Richardson,  9  Fed.  Rep.  191;  20  Blatchf.  53);  but  pro- 
ceeding to  trial  without  calling  the  attention  of  the  court 
to  the  petition  and  bond  for  removal  is  deemed  a  waiver 
of  the  right.  (Home  Ins.  Co.  v.  Curtis,  32  Mich.  402.) 
The  filing  of  a  petition  for  removal  is  a  sufficient  applica- 
tion. (La  Mothe  Manuf.  Co.  v.  Nat.  Tube  Works,  15 
Blatchf.  432.) 

Petition. — A  petition  is  a  request  in  writing  in  contra- 
distinction to  a  motion  which  may  be  made  viva  voce. 
(Shaft  V.  Phoenix  M.  L.  Ins.  Co.,  67  N.  Y.  544.)  The 
office  of  the  petition  is  to  set  on  foot  proceedings  to  obtain 
a  removal.  It  must  contain  such  averments  as  entitle  to 
relief  (De  Camp  v.  N.  J.  M.  L.  Ins.  Co.,  2  Sweeney,  481), 
and  such  as  are  positive  and  express  the  facts  on  which  it 
depends,  and  not  argumentative.  (Brown  v.  Keene,  8 
Peters,  112;  citing  Bingham  v.  Cabbot,  3  Dall.  19,  382; 
Abercrombie  v.  Dupins,  1  Cranch,  343;  Wood  v.  Wagnan, 
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2  Cranch,  9;  Capron  v.  Van  Noorden,  2  Cranch,  126.) 
It  should  point  out  what  the  question  is,  and  how  and 
where  it  will  arise  (Trafton  v.  Nougues,  4  Sawy.  178),  and 
state  such  facts  as  show  to  the  court  that  the  case  falls 
within  the  category  of  removable  causes.    (In  re  Anderson, 

3  Woods,  124;  McMurdy  v.  Ins.  Co.,  4  Week.  Ins.  Cas. 
18;  Tunstall  v.  Madison  Parish,  30  La.  An.  471;  Lalor  v. 
Dunning,  56  How.  Fr.  209.)  The  petition  must  set  forth 
the  jurisdictional  facts.  (Smith  v.  Horton,  7  Fed.  Rep. 
270.)  The  facts  upon  which  the  petitioner  bases  his  right 
must  be  made  to  appear,  but  no  particular  mode  is  pre- 
scribed. It  may  be  by  admission  of  parties,  by  affidavit, 
or  by  the  testimony  of  witnesses  (People  v.  Superior  CJourt, 
34  111.  356);  but  where  the  petition  fails  to  show  that  the 
case  is  removable,  the  court  should  deny  the  application. 
(Weed  Sewing  Machine  Co.  v.  Smith,  71  111.  204;  U.  S. 
Sav.  Inst.  V.  Brockschmidt,  72  111.  370;  New  Orleans  etc. 
Co.  V.  Recorder  etc.,  27  La.  An.  291;  McWhinney  v. 
Brooke,  64  Ind.  360;  Liverpool  Ins.  Co.  v.  McGuire,  52 
Miss.  227;  Hartford  F.  Ins.  Co.  v.  Green,  52  Miss.  332; 
Blair  v.  West  Point  etc.  Co.,  7  Neb.  146.)  The  right  of 
removal  is  statutory,  and  the  party  applying  must  show 
upon  the  record  that  the  case  is  one  which  comes  within 
the  provisions  of  the  statute.  (Amory  v.  Amory,  95  U. 
S.  186.)  The  petition  when  filed  becomes  a  part  of  the 
record.  It  should  state  facts  which,  taken  in  connection 
with  such  as  already  appear,  entitle  him  to  a  removal. 
(Amory  v.  Amory,  95  U.  S.  186.  See  New  Orleans 
etc.  R.  Co.  V.  Mississippi,  102  U.  S.  135.)  Where 
the  fact  of  non-residence  sufficiently  appears  on  the 
record,  it  need  not  be  shown  by  petition.  (Boudurant 
V.  Watson,  2  Morr.  Trans.  479.)  It  is  necessary  to  show 
as  well  that  suit  was  commenced  ''by  a  citizen  of  a  State 
in  which  the  suit  is  brought,"  as  that  it  was  commenced 
''against  a  citizen  of  another  State"  (Holden  v.  Put- 
nam F.  Ins.  Co.,  46  N.  Y.  1);  so  stating  that  plaintiff 
'*is  a  citizen"  is  sufficient  (Holden  v.  Putnam  F.  Ins. 
Co.,  46  N.  Y.  1);  so  an  averment  that  he  is  a  resident 
of  the  State  is  not  sufficient  (Parker  v.  Overman,  18 
How.  137;  Darst  v.  Bates,  61  111.  439;  Corp.  v.  Vermilye, 
3  Johns.  145;  Martin  v.  Coons,  24  La.  An.  169;  Beebe  v. 
Armstrong,    11    Mart.  440.)      That  a    corporation   was 
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formed  under  the  laws  of  a  State,  and  is  a  resident  there- 
of, is  sufficient.  (Rathbone  Oil  Tract  Co.  v.  Ranch,  5  W. 
Va.  79.)  Where  the  petition  states  that  the  plain tiifs 
' '  as  executors  "  are  citizens  of  the  State,  it  is  insufficient 
as  to  personal  citizenship.  (Amory  v.  Amory,  95  U.  S. 
186.)  That  petitioner  is  not  a  resident  of  the  State  is  not 
sufficient  for  the  expression  of  non-resident  (Easton  v. 
Rucker,  1  Marsh  J.  J.  232),  nor  is  a  mere  averment  that 
petitioner  is  an  alien  or  a  citizen  of  another  State  (Welch 
V.  Tennent,  4  Cal.  203;  Savings  Bank  v.  Benton,  2  Met. 
[Ky.]  240;)  but  an  averment  that  the  defendant  is  a  citi- 
zen of  the  southern  district  of  Alabama  is  a  sufficient 
averment  of  citizenship  of  Alabama  (Berlin  v.  Jones,  1 
Woods,  638);  but  the  allegation  that  the  plaintiff  is  a 
citizen  of  a  certain  county  is  not  sufficient  allegation  of 
citizenship.  (Pechner  y.  Phoenix  Ins.  Co.,  95  tJ.  S.  183; 
Carsley  v.  Schley,  59  Ga.  17;  but  see  Stoker  v.  Leaven- 
worth, 7  La.  390.)  The  petition  must  state  the  citizen- 
ship of  the  parties,  unless  it  sufficiently  appears  on  the 
record.  (Insurance  Co.  v.  Francis,  11  Wall.  210;  Welch 
V.  Tennent,  4  Cal.  203;  Harrison  v.  Shorter,  59  Ga.  112; 
Insurance  Co.  v.  McGuire,  52  Miss.  227;  Hartford  F.  Ins. 
Co.  V.  Green,  52  Miss.  332;  Phoenix  L.  Ins.  Co.  v.  Saettel, 
33  Ohio  St.  278;  Savings  Bank  v.  Benton,  2  Met.  (Ky.) 
240.)  The  averment  that  certain  of  the  petitioners,  '*as 
they  are  the  qualified  executors,"  were  and  are  citizens, 
is  an  averment  of  their  personal  citizenship.  (Cooke  v. 
Seligman,  7  Fed.  Rep.  263;  17  Blatchf.  452.)  But  under 
the  Act  of  1875  the  petitioner  need  not  state  that  plaintiff 
was  at  the  date  of  the  commencement  of  the  suit  a  citizen 
of  a  State  other  than  that  of  which  defendant  is  a  citizen, 
if  the  requisites  of  citizenship  exist  at  the  time  of  filing 
the  petition.  (McLean  v.  St.  Paul  etc.  R.  Co.,  16  Blatchf. 
309;  see  also  Jackson  v.  Mutual  Ins.  ,Co.,  3  Woods,  413; 
S.  C,  60  Ga.  423;  Johnson  v.  MoneU,  Woolw.  390;  Mc- 
Ginnity  v.  White,  3  Dill.  350.)  It  is  otherwise  under 
the  Judiciary  Act,  where  it  must  be  affirmatively  shown 
that  the  requisite  citizenship  existed  at  the  commence- 
ment of  the  action.  (Weed  Sew.  Mach.  Co.  v.  Smith, 
71  111.  204;  Beebe  v.  Cheeney,  11  The  Reporter,  360; 
Ins.  Co.  V.  Pechner,  95  U.  S.  183;  S.  C,  6Lan8.  411; 
Savings  Bank  v.   Benton,  2  Met.   [Ky.]  240;  U.  S.  Sav. 
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Inst.  V.  Brockschmidt,  72  111.  370;  Indiana  B.  &W.  R. 
Co.  V.  Risley,  50  Ind.  60;  Holden  v.  Putnam,  46  N.  Y.  1; 
Kaeiser  v.  Illinois  Cent.  R.  Co.,  6  Fed.  Rep.  1;  2  Mc- 
Crary,  187;  but  see  People  v.  Superior  Court,  34  111.  366.) 
The  petition  of  an  intervenor  is  suificient  if  it  avers  citi- 
zenship in  the  present  tense.  (Burdick  v.  Peterson,  6  Fed. 
Rep.  810;  2  McCrary,  135.)  The  omission  to  state  that 
plaintiff  is  a  citizen  of  the  State  where  suit  is  brought  may 
De  supplied  subsequently.  (Field  v.  Blair,  1  Code  Rep. 
N.  S.  361.)  Where  all  the  plaintiffs  have  the  requisite 
citizenship,  any  one  interested  may  move,  but  the  petition 
must  set  out  ah  the  facts  (Carswell  v.  Schley,  59  Ga.  17); 
and  under  the  Judiciary  Act,  all  must  join  in  the  petition. 
(Fallis  V.  Mc Arthur,  1  Bond,  100;  Vandervoort  v.  Palmer, 
4  Duer,  677;  Calderwood  v.  Hager,20Cal.  167;  Norton  v. 
Hayes,  4  Denio,  246;  Bryan  v.  Ponder,  23  Ga.  480;  W.  A, 
&  G.  R.  Co.  v.  C.  &  W.  R.  Co.,  19  Gratt.  692;  Davis  v. 
Cook,  9  Nev.  134;  Pugsley  v.  F.  S.  &  T.  Co.,  2  Tenn.  Ch. 
130.)  Where  the  removal  is  sought  on  the  ground  of  citi- 
zenship, the  petition  must  allege  that  all  the  defendants 
uniting  are  of  a  different  citizenship  from  the  plaintiffs. 
(Chester  v.  Chester,  7  Fed.  Rep.  1;  Smith  v.  Horton,  11 
The  Reporter,  423;  Meyer  v.  Delaware  Constr.  Co.,  100  IS. 
S.  457.)  It  is  no  objection  that  the  petition  and  bond  are 
not  signed  by  the  petitioner.  (Vandervoort  v.  Palmer,  4 
Duer,  677;  contra,  Kirkpatrick  v.  Hopkios,  2  Miles,  277: 
Bestv.  N.  Y.  L.  Ins.Co.,  2Cin.  Rep.  329;  Meyer  v.  Dela- 
ware R.  Co.,  100  U.  S.  457.)  They  may  be  signed  and 
verified  by  an  agent  or  attorney.  (McLean  v.  Chicago  etc. 
R.  Co.,  16  Blatcbf.  309;  Cooke  v.  Seligman,  7  Fed.  Rep. 
263;  17  Blatchf.  482;  Denois  v.  Alachua  Co.,  3  Woods, 
683;  Vandervoort  v.  Palmer,  4  Duer,  677;  Wormser  v. 
Kline,  57  How.  Pr.286;  Rosenfieldv.  Adams  Express  Co., 
21  La.  An.  233;  Sweeney  v.  Coffin,  I  Dill.  73.)  Nor  need 
the  petition  be  filed  personally.  (Fisk  v.  Fisk,  4  Martin 
N.  8.  676;  Cooke  v.  Seligman,  7  Fed.  Rep.  263;  17  Bktch. 
482. )  An  application,  under  the  act  of  1867,  may  be  made 
by  a  corporation  of  another  State,  through  its  authorized 
agent  orattomey  (Fisk  v.  Fisk,  4  Martin,  N.  S.  675;  Dennis 
V.  Alachua  Co.  3  Woods,  683;  Wormser  v.  Kline,  57  How. 
Pr  26;  Mix  v.  Andes  Ins.  Co.,  74  N.  Y.  53;  Vandervoort  v. 
Palmer,  4  Duer,  677;  Shaft  v.  Phcenix  Life  Ins.  Co.,  671 
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N.  Y.  544;  Meyer  v.  Del.  R.  Co.  100  U.  S.  457);  but 
under  the  Judiciary  Act  it  is  not  sufficient  that 
the  petition*  be  signed  by  its  attorney  at  law 
(Kirkpatrick  v.  Hopkins,  2  Miles,  277.)  The  peti- 
tion need  not  be  sworn  to;  the  statute  does  not  expressly 
require  the  petition  to  be  verified  by  affidavit;  the  mere 
filing  of  the  petition  and  bond  removes  it  ipso  facto,  (Al- 
len v.  Ryerson,  2  Dill.  501;  Connor  v.  Scott,  4  Dill.  242; 
Bowen  v.  Chase,  7  Blatchf.  265;  Sweeney  v.  Coffin,  1 
Dill.  73;  Merchants'  etc.  Bank  v.  Wheeler,  3  Cent.  L.  J. 
13;  Houser  v.  Clayton,  3  Woods,  373;  Osgood  v.  C.  D. 
&  y.  E.  Co.,  6  Biss.  330.)  If  made  on  notice,  and 
the  averments  are  not  denied,  it  will  be  taken  as 
true,  and  proof  may  be  adduced  if  the  averments  are 
denied  (De  Camp  v.  N.  J.  M.  L.  Ins.  Co.,  2  Sweeney, 
481.)  When  the  facts  set  forth  on  a  petition  make  a 
case,  a  mistake  in  referring  to  the  statute  is  unimport- 
ant (Norris  v.  Mineral  Point  Tan.  Co.,  II  The  Reporter, 
693;  Dart  v.  Walker,  43  How.  Pr.  29;  Minnett  v.  M.  & 
St.  P.  E.  Co.,  3  Dill.  460;  Stanley  v.  Chicago  R.  I.  &  P. 
R.  Co.,  62  Mo.  508;  Goodrich  v.  Hunton,  29  La.  An.  372); 
and  where  a  petition  was  founded  on  the  Act  of  1867,  and 
did  not  show  a  right  under  that  act;  but  did  show  a  cause 
within  the  Act  of  1866,  it  was  sufficient  under  the  Act  of 
1866.  (Dart  v.  Walker,  4  Daly,  188.)  But  under  the  Ju- 
diciary Act  the  exact  language  of  the  statute  should  be 
followed  in  stating  the  grounds.  (Railway  Co.  v.  Ram- 
sey, 22  Wall.  328.)  The  omission  to  refer  to  any  special 
law  under  which  the  removal  is  demanded  cannot  preju- 
dice the  right  (Goodrich  v.  Hunton,  29  La.  An.  371); 
and  a  case  is  removable  although  erroneously  prayed  un- 
der the  statute  (Norris  v.  Mineral  Point  Tunnel,  .7  Fed. 
Rep.  272);  but  where  the  prayer  of  the  petition  does  not 
ask  for  the  removal  of  the  entire  suit,  the  cause  will  be  re- 
manded. ^  (Clark  V.  Chicago,  M.  &  St.  P.  R.  Co.,  11  Fed. 
Rep.  355;'  3  McCrary,  591;  Sweet  v.  Same,  11  Fed.  Rep. 
355 ;  3  McCrary,  591 .)  An  exception  to  the  jurisdiction,  and 
a  prayer  that  the  action  be  dismissed,  is  not  a  proper  peti- 
tion. (Webre  v.  Duroc,  15  La.  An.  65.)  A  second  petition 
does  not  constitute  an  abandonment  of  the  first  (Tunstall 
V.  Madison,  30  La.  ^n.  741);  but  if  a  case  has  been  once 
removed,  and  then  remanded  because  insufficient,  the  party 
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cannot  file  a  second  petition.     (Easton  v.  Rucker,  1  Marsh. 
J.  J.  232. )    If  a  petition  be  defective,  it  may  be  amended, 
as  a  matter  of  right  (Delaware  Hiv.  C,  Co.  v.  D.  &  St.  P.  R. 
Co.,  46  Iowa,  400;  Houser  v.  Clayton,  3  Woods,  273);  and 
if  not  verified,  a  verified  petition  may  be  filed.     (Houser 
V.  Clayton,  3  Woods,  273. )    A  verified  petition  must  state 
that  defendants  have  a  defense  arising  under  and  by  virtue 
of  the  Constitution,  treaty,  or  law  of  the  United  States. 
(Osborn  v.  U.  S.  Bank,  9  Wheat.  738.)    The  petition  may 
be  filed  in  vacation.     (Osgood  v.  CD.  &  V.  R.  Co.,  6 
Biss.  330. )    A  petition  for  the  removal  of  a  cause  from  a 
State  court  should  set  out  the  facts  on  which  the  right  is 
claimed,  and  not  the  conclusions  of  law  only.     (Carson  v. 
Dunham,  121  U.  !S.  421;  Hambleton  v.  Duham;  22  Fed. 
Rep.  485.     And  see  as  to  sufficiency  of  petition,  Adams  v. 
May,  27  Fed.  Rep.  907;  McLane  v.  Leicht,  27  Fed.  Rep. 
887;  Rothschild  v.   Matthews,  22  Fed.  Rep.  6.)    When 
a  petition  for  a  removal  is  filed,  the  only  question  left  for 
the   State   court  to   determine  is   the  question   of  law, 
whether,  admitting  the  facts  stated  in  the  petition  to  be 
true,  it  appears  on  the  face  of  the  record,  including  the 
petition,  the  pleadings,  and  the  proceedings  down  to  that 
time,  that  the  petitioner  is  entitled  to  a  removal,  and  if  an 
issue  of  fact  is  made  upon  the  petition,  that  issue  must  be 
tried  in  the  circuit  court.     (Burlington  etc.  R.  Co.  v. 
Dunn,  122  U.  S.  513.)     (See  Stone  v.  South  Carolina,  117 
U.  S.  430;  Carson  v.  Hyatt,  118  U.  S.  279.) 

Effect  of  proceeding's  for  removal. — Presenting  a 
X^etition  initiates  the  removal,  and  leaves  the  State  court 
no  jurisdiction  to  take  any  proceedings  other  t'lan  to  per- 
fect the  removal  (Fisk  v.  Union  Pac.  R.  Co.,  8  Blatchf. 
248);  and  the  State  court  has  no  jurisdiction  to  deny  the 
application  (Hatch  v.  Chicago  R.  I.  &  P.  R.  Co.,  6  Blatchf. 
104;  Gordon  v.  Longest,  16  Peters,  97;  Livermore  v. 
Jeuks,  11  How.  Pr.  479;  James  v.  Thurston,  6  R.  I.  428; 
Ficklin  v.  Trave-,  59  Ga.  263;  Akerly  v.  Vilas,  2  Biss. 
110);  the  statute  requiring  it  to  accept  the  petition  and 
bond,  and  proceed  no  farther  in  the  cause.  (Manville  v. 
W.  U.  Tel.  Co.,  2  Cent.  L.  J.  616.)  Where  a  removal  is 
authorized  by  the  facts  of  the  case  jurisdiction  ceases  and 
attaches  in  the  circuit  court,  and  all  further  proceedings  in 


§  108  REMOVAL   FROM   STATE   COURT.  370 

the  State  court  are  coram  non  jtidice.  (New  York  Silk 
Manuf.  Co.  v.  Second  Nat.  Bk.,  10  Fed.  Rep.  204.)  The 
jurisdiction  of  the  State  court  is  ousted  when  the  proceed- 
ings are  regular  (Shaft  v.  Phoenix  Mut.  L.  Ins.  Co.,  67  N. 
Y.  544);  and  if  the  petition  contains  proper  averments, 
and  the  petitioner  complies  with  the  requirements  of  the 
law,  the  removal  is  a  matter  of  right  (Gordon  v.  Long- 
est, 16  Peters,  97;  Fisk  v.  Union  Pac.  R.  Co.,  6  Blatchf. 
362;  Matthews  v.  Lyall,  6  McLean,  13;  Edwards  v.  Ward, 
3  Bush,  606;  Brown  v.  Crippen,  4  Hen.  &  M.  173;  Butter- 
field  v.  Home  Ina.  Co.,  14  Minn.  410;  Kennedy  v.  Wool- 
folk,  1  Tenn.  433);  and  the  removal  is  imperative 
both  on  the  State  and  the  Federal  court.  (Dennistoun  v. 
Draper,  5  Blatchf.  336.)  The  jurisdiction  is  not  ipso  facto 
suspended  by  the  filing  of  the  petition  and  bond  (Nat. 
Union  Bk.  v.  Dodge,  11  The  Reporter,  641;  contra^  In  re 
Iowa  &  Minn.  Min.  Co.,  10  Fed.  Rep.  401;  3  McCrary, 
310);  as  the  mere  filing  of  the  petition  and  bond,  unverified 
and  UDaccompanicd  by  any  proof  of  the  facts  of  citizen- 
ship relied  on,  does  not  oust  the  State  court  of  its  juris- 
diction. (Delaware  etc.  Co.  v.  Davenport  etc.  Co.,  46 
Iowa,  406  ;  Removal  Cases,  100  U.  S.  457;  see  Railway 
Co.  V.  Ramsey,  22  Wall.  328. )  After  the  petition  is  filed, 
complying  with  the  requisites  of  the  law,  plaintiff  cannot 
amend  his  declaration  (Livermore  v.  Jenks,  11  How.  Pr. 
479);  nor  dismiss  the  suit.  (Berry  v.  Chicago,  R.  I.  &P. 
R.  Co.,  64  Mo.  533;  contra ,  Matthews  v.  Lyall,  6  McLean, 
13.)  Where  a  sufficient  cause  is  made,  the  jurisdiction  in 
the  State  court  is  at  an  end,  and  the  jurisdiction  of  a  Fed- 
eral court  attaches;  and  the  fact  that  only  a  part  of  the 
record  is  filed  will  not  oust  it.  (Clark  v.  Chicago,  M.  & 
St.  P.  R.  Co.,  11  Fed.  Rep.  355;  3  McCrary,  591;  Sweet 
V.  Same,  15  Fed.  Rep.  315;  3  McCrary,  591;  Railroad  Co.  v. 
Mississippi,  102  U.  S.  141.)  After  presentation  of  the 
petition  and  bond  in  proper  form,  the  jurisdiction  is 
thereupon  changed,  and  subsequent  proceedings  in  the 
State  court  are  void.  (Chesapeake  etc.  R.  Co.  v.  White, 
111  U.  S.  134.  Compare  Southern  Pac.  R.  Co.  v.  Su- 
perior Court,  63  Cal.  607.) 

Proceedings  in  State  court. — When  the  petition  is 
filed,  no  steps  should  be  taken  on  the  cause  until  it  is  acted 
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on.  (People  v.  Superior  Court,  34  111.  356.)  State  courts 
have  the  right  to  judicially  pass,  for  some  purposes  at 
least,  upon  the  sufficiency  of  an  application  for  removal, 
and  of  the  accompanying  bond.  (McWhinney  v.  Brinker, 
64  Ind.  360;  Blair  v.  West  Point  etc.  Co.,  7  Neb.  146.) 
The  acceptemce  or  rejection  of  the  petition  involves  a  de- 
cision upon  its  efficiency  (Carswell  v.  Schley,  69  Ga.  17; 
Lalorv.  Dunning,  66  How.  Pr.  209;  Taylor  v.  Rockefeller, 
35  Leg.  Int.  284;  Mayo  v.  Taylor,  8  Chic.  L.  N.  10;  contra, 
Jones  V.  Ama2.on  Ins.  Co.,  9  Chic.  L.  N.  68;  Dunham  v. 
Baird,  2  Week.  Notes,  62;  Connor  v.  Scott,  4  Dill.  242); 
and  the  State  court  must  inspect  the  documents,  and  de- 
termine whether  the  conditions  apply  or  not.  (Carswell 
V.  Schley,  59  Ga.  17;  Meyer  v.  Delaware  Constr.  Co.,  100 
U.  S.  457. )  An  averment  that  there  is  a  controversy  that 
can  be  fully  determined  is  not  conclusive,  but  may  be  in- 
vestigated (Clark  V.  Opdyke,  17  N.  Y.  Supr.  383);  so,  the 
court  may  inquire  into  the  truth  of  the  facts  alleged. 
(Blair  v.  West  Point  Manuf.  Co.,  7  Neb.  146;  Burch  v. 
Davenport  &  St.  P.  R.  Co.,  46  Iowa,  449;  Delaware  R. 
Constr.  Co.  v.  D.  &  St.  P.  R.  Co.,  46  Iowa,  406.)  The 
adverse  party  may  deny  the  facts  set  forth  in  the  petition 
by  answer  or  affidavit,  and  produce  evidence  in  support 
of  his  denial  (Orosco  v.  Gagliardo,  22  Cal.  83;  Disbrow  v. 
Driggs,  8  Abb.  Pr.  305,  note;  Tunstall  v.  Madison,  30  La. 
An.  47 1) ;  matters  controverted  are  the  only  matters  in  dis- 
pute. (Tunstall  v.  Madison,  30  La.  An.  471;  Disbrow  v. 
Driggs,  8  Abb.  Pr.  306;  De  Camp  v.  N.  J.  M.  L.  Ins.  Co.,  2 
Sweeney,  481 .)  The  court  must  be  satisfied  that  the  appli- 
cation is  founded  on  facts  which  entitle  the  applicant  to  the 
order  (Orosco  v.  Gagliardo,  22  Cal.  83;  People  v.  Superior 
Court,  34  111.  336;  Cooley  v.  Lawrence,  12  How.  Pr.  176; 
S.  C,  6  Duer,  605;  New  York  Piano  Co.  v.  New  Haven 
Steamboat  Co.,  2  Abb.  Pr.  N.  S.  357;  Tunstall  v.  Mad- 
ison, 30  La.  An.  471;  contra,  Oakey  v.  Bank,  14  La.  An. 
515;  Stoker  v.  Leavenworth,  7  La.  An.  390);  and  also  that 
the  amount  in  dispute  is  sufficient.  ( Abranches  v.  Schell, 
4  Blatchf.  256;  Turton  v.  Union  Pac.  R.  Co.,  3  DUl.  366.) 
The  petitioner  should  adduce  satisfactory  evidence  at  the 
hearing  of  the  petition  (Disbrow  v.  Driggs,  8  Abb.  Pr. 
305,  note;  People  v.  Superior  Court,  34  111.  356;  Louisiana 
State  Bank  v.  Morgan,  4  Martin  N.  S.  344);  and  if  no 
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satisfactory  evidence  is  adduced  of  the  truth  of  the  facts 
necessary  to  give  the  right  to  a  removal,  the  prayer  of  the 
petitioner  must  be  denied.  (People  v.  Superior  Court,  34 
III.  356.)  The  State  court  cannot  consider  any  matter 
which  does  not  appear  on  the  record,  except  such  as  it 
may  judicially  take  cognizance  of.  (Savings  Bank  v.  Ben- 
ton, 2  Met.  [Ky.]  240.)  Where  the  petition  fails  to  show 
that  the  cause  is  removable,  the  court  should  deny  the  ap- 
plication. (Weed  Sew.  Mach.  Co.  v.  Smith,  71  111.  204; 
U.  S.  Savings  Inst.  v.  Brockschmidt,  73  111.  370;  Mc- 
Whitney  v.  Brinker,  64  Ind.  360;  New  Orleans  etc.  Co.  v. 
Recorder,  27  La.  An.  291 ;  Liverpool  Ins.  Co.  v.  McGuire, 
52  Miss.  227;  Hartford  F.  Ins.  Co.  v.  Green,  52  Miss.  332; 
Blair  v.  West  Point  etc.  Co.,  7  Neb.  146.)  Its  jurisdiction 
is  not  thereby  ousted,  nor  its  subsequent  proceedings 
made  erroneous  or  void.  (Gordon  v.  Longest,  16  Peters, 
97;  Ins.  Co.  v.  Dunn,  19  Wall.  214;  Kanouse  v.  Martin, 
14  How.  13;  15  How.  198;  Stevens  v.  Phoenix  Ins.  Co.,  41 
N.  Y.  149;  Holden  v.  Putnam  Fire  Ins.  Co.,  46  N.  Y.  1; 
Savings  Bank  v.  Benton,  2  Met.  [Ky.]  240;  Blair  v.  West 
Point  etc.  Co.,  7  Neb.  146.)  It  cannot  dismiss  the  pro- 
ceedings for  non-payment  of  a  tax  imposed  by  State  law 
(Bragg  V.  Tibbs,  44  Ga.  294);  nor  stay  proceedings  in  the 
Federal  court,  until  costs  of  removal  are  paid,  nor  can  it 
issue  execution  for  the  costs.  (Mayor  of  New  York  v. 
Cooper,  6  Wall.  250;  Penrose  v.  Penrose,  1  Fed.  Rep.  479.) 
The  State  court  may  order  a  new  bond  to  be  filed  as  a 
substitute  for  a  bond  given  to  release  property  attached 
on  mesne  process.     (Ramsey  v.  Coolbaugh,  13  Iowa,  164.) 

Time  under  earlier  statutes.— Under  the  twelfth 
section  of  the  Judiciary  Act  defendant  was  compelled  to 
file  his  petition  at  the  time  of  entering  his  appearance; 
and  by  the  Act  of  1866  the  time  was  enlarged,  and  he  was 
allowed  to  file  at  any  time  before  the  trial  or  final  hear- 
ing; and  by  the  Act  of  1867  the  words  ''trial  or  final 
hearing  "  were  changed  to  * '  final  hearing  or  trial;''  and 
the  Act  of  1875  omits  the  words  **  finsd  hearing,"  and 
uses  simply  the  word  "triaL"  Under  the  Act  of  1367  the 
word  "trial "  referred  to  cases  at  law,  and  *'  hearing *'  to 
suits  in  equity.  (McCallon  v.  Waterman,  1  Flippin,  652.) 
*'  Trial "  and  *'  final  hearing  '*  are  distinct  terms;  "  trial " 
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applies  to  common-law  cases,  and  '*  hearing  "  to  suits  in 
equity.  (Insurance  Co.  v.  Dunn,  19  Wall.  214;  Crane  v. 
Reeder,  28  Mitch.  367;  Miller  v.  Finn,  1  Neb.  254;  Ack- 
erly  v.  Vilas,  24  Wis.  165.)  By  '* trial  or  final  hearing" 
is  meant  a  trial  or  hearing  on  the  merits  (Insurance  Co.  v. 
Dunn,  19  Wall.  214);  an  examination  of  the  facts  in  issue. 
(Vannevar  V.  Bryant,  21  Wall.  41;  S.  C,  106  Mass.  189.) 
Under  the  act  of  1866  the  right  is  not  limited  to  the  time 
when  suit  was  commenced  (Johnson  v.  Monell,  L  Woolw. 
390;  and  see  Insurance  Co.  v.  Pechner,  95  U.  S.  183);  and 
where  none  of  the  defendants  are  citizens  of  the  State 
where  sued,  and  are  served  at  dififerent  times,  or  at  dif- 
ferent times  enter  an  appearance,  they  may  at  different 
times  respectively  make  application.  (Shelby  v.  Hoff- 
man, 7  Ohio  St.  453;  Ward  v.  Arredondo,  1  Paine,  370; 
Fiske  V.  Union  Pac.  R.  Co.,  8  Blatchf.  248.)  So  where  a 
landlord  intervenes,  his  application  is  in  time  if  made  on 
the  day  after  he  becomes  defendant,  providing  the  cau'o 
had  not  been  previously  at  issue.  (Greene  v.  Klinger,  10 
Cent.  L.  J.  47;  10  Fed.  Rep.  689.)  If  before  the  plead- 
ings are  completed,  it  is  in  time.  (Whitehouse  v.  Conti- 
nental Insurance  Co.,  37  Leg.  Int.  225.)  The  petition 
may  be  made  at  any  time  before  the  trial  or  hearing 
(Vannevar  V.  Bryant,  21  Wall.  43;  S.  C,  106  Mass.  180; 
Cox  V.  East  Tenn.  V.  &  G.  R.  Co.,  62  Ga.  163;  Elv 
V.  North  P.  R.  Co.,  7  Week.  Notes,  145;  S.  C,  36 
Leg.  Int.  164);  and  before  final  hearing  Or  trial  means 
before  final  judgment  in  the  court  of  original  juris- 
diction. (Yulee  V.  Vose,  99  U.  S.  539;  Brice  v.  Somers, 
1  Flippin,  574.)  An  application  under  the  Acts  of  1866 
and  1867  must  be  made  before  trial  or  hearing,  notwith- 
standing an  amendment  of  the  declaration  on  which  issue 
was  not  joined  at  the  time  the  petition  was  filed.  ( Adans 
Express  Co.  v.  Trego,  35  Md.  47;  see  Lewis  v.  Smythe,  2 
Woods,  117.)  The  action  must  be  actually  pending  for 
trial  (Vannevar  v.  Bryant,  21  Wall.  41);  and  though  it 
need  not  be  removed  at  the  appearance  term,  it  must  be 
at  the  term  when  it  stands  for  trial.  (Cox  v.  East  Tenn. 
V.  &  G.  R.  Co.,  62  Ga.  163.)  It  cannot  be  removed  after 
the  jury  is  sworn  (Adams  Express  Co.  v.  Trego,  35  Md. 
47),  nor  after  argument  and  submission  of  the  case.  (Wag- 
goner V.  Cheek,  2  Dill.  560. )  If  after  hearing  the  case  has 
Dbsty  Bkmova.l8.--32. 
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been  referred  to  a  master,  it  cannot  be  removed.  (Jifkins 
V.  Sweetser,  13  Chic.  L.  N.  103.  A  petition  for  removal 
cannot  be  filed  after  a  motion  for  new  trial  has  been  over- 
ruled (Fasnacht  v.  Frank,  23  Wall.  416);  but  submission 
to  a  jury  under  the  act  is  not  a  "final  hearing."  When 
there  has  been  a  partial  disagreement  as  to  the  verdict 
(Osbom  V.  Osborn,  5  Fed.  Rep.  389),  and  if  the  jury  dis- 
agree, the  case  may  be  removed  (Hall  v.  Ricketts,  9  Bush, 
366;  Burson  v.  Nat.  Park  Bank,  10  Ind.  173;  Clarke  v. 
Delaware  &  H.  Can.  Co.,  11  R.  I.  36;  contra,  Galpin  v. 
Critchlow,  112  Mass.  339;  Chandler  v.  Coe,  56  N.  H.  184; 
Continental  Ins.  Co.  v.  Kasey,  27  Gratt.  216);  and  if  a 
new  trial  has  been  granted,  the  case  may  be  removed 
(Minnett  v.  M.  &  St.  P.  R.  Co.,  3  Dill.  460;  Kellogg  v. 
Hughes,  3  Dill.  357;  contra,  Akerly  v.  Vilas,  24  Wis. 
165;  Chandler  v.  Coe,  56  N.  H.  184;  Continental  Ins.  Co. 
V.  Kasey,  27  Gratt.  216;  Hall  v.  Ricketts,  9  Bush,  366); 
but  otherwise  if  it  has  not  been  granted.  ( Vannevar  v. 
Bryant,  21  Wall.  41;  Bryant  v.  Rich,  106  Mass.  180.  If 
the  court  has  wholly  set  aside  the  verdict  and  granted  a  new 
trial,  or  if  the  Supreme  Court  has  remanded  the  cause  and 
granted  a  trial  de  novo,  it  is  in  the  same  position  as  before 
the  first  trial  or  hearing  (Stevenson  v.  Wilson,  19  Wall. 
572;  Vannevar  v.  Bryant,  21  Wall.  41;  Waggener  v.  Cheek, 
2  Dill.  560;  KeUogg  v.  Hughes,  3  Dill.  357;  Minnett  v. 
Milwaukee  &  St.  P.  R.  Co.,  3  Dill.  460;  denying  Galpin 
v.  Critchlow,  112  Mass.  339;  see  also  Sims  v.  Sims,  17 
Blatchf.  369;  Dart  v.  McKinney  9  Blatchf.  359;  Johnson 
v.  Monell,  1  Woolw.  390;  Barber  v.  St.  Louis  etc.  R. 
Co.,  43  Iowa,  323;  Rathbone  Oil  Tract  Co.  v.  Ranch,  5 
W.  Va.  79);  but  a  right  to  the  second  trial  must  be  per- 
fected before  a  demand  for  the  transfer  can  be  made. 
(Vannevar  v.  Bryant,  21  Wall.  41.)  A  removal  is  author- 
ized before  final  judgment,  but  not  after  appeal  from  such 
judgment  (Stevenson  v.  Williams,  19  Wall.  572;  Van- 
nevar V.  Bryant,  21  Wall.  41;  Waggener  v.  Cheek,  2  DilL 
560;  Kellogg  v.  Hughes,  3  Dill.  357;  Dart  v.  McKinney, 
9  Blatchf.  359;  Brice  v.  Somers,  1  Flippin,  574);  nor  can 
the  motion  be  made  in  the  appellate  court  pending  appeal 
(Beery  v.  Irick,  22  Gratt.  487;  Williams  v.  Williams,  24 
La.  An.  55;  Stevenson  v.  Williams,  19  Widl.  572;  Wag- 
gener V.  Cheek,  2  Dill.  560;  Miller  v.  Finn,  1  Neb.  254; 
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McKinley  v.  Chicago  &  N.  W.  R.  Co.;  14  Iowa,  314; 
but  see  Douglas  v.  Caldwell,  65  N.  C.  248;  contra,  Sneed 
V.  Brownlow,  4  Cold.  253);  but  it  may  be  removed  if 
only  a  preliminary  question  is  decided.  (Douglas  v.  Cald- 
well, 65  N.  C.  248. )  Where  the  decree  of  a  court  below  was 
reversed,  and  cause  remanded  with  directions  to  dismiss 
the  suit,  the  party  has  no  remedy  (Boggs  v.  Willard,  3 
Bias.  256;  S.  C,  70  111.  315);  but  where  anew  trial  is 
ordered,  a  removal  may  be  had  (Hoadley  v.  San  Francisco, 

3  Sawy.  553;  Dart  v.  McKinney,  9  Blatchf .  359;  Knowl- 
ton  V.  Congress  &  Empire  S.  Co.,  13  Blatchf.  170;  Dart  v. 
Walker,  34  How.  Pr.  29;  contra.  Crane  v.  Reeder,  28 
Mich.  527);  and  there  is  no  need  of  new  pleadings  if  the 
case  is  in  a  proper  shape  for  trial  (Dart  v.  McKinney,  9 
Blatchf.  359);  but  after  the  second  term  it  is  too  late. 
(Gibson  v.  Johnson,  1  Peters  C.  C.  44.)  So  plaintiff 
would  have  the  right  to  dismiss  his  suit  and  commence  in 
the  Federal  court.     (Hazard  v.  Chicago,  B.  &  P.  R.   Co., 

4  Biss.  453.)  Although  defendant  is  entitled  to  a  new 
trial,  yet  if  the  judgment  remains  in  force  he  cannot  re- 
move (Whittierv.  Hartford  F.  Ins.  Co.,  55  N.  H.  141); 
and  so  if  the  appellate  court  enters  judgment  instead  of 
remanding  the  cause.  (Jifkius  v.  Sweetser,  13  Chic.  L. 
N.  103.     See  p.  894. ) 

« 

At  or  before  the  first  term. — The  Act  of  1875  re- 
quires the  petition  to  be  made  and  filed  at  the  first 
term  at  which  the  cause  could  be  tried  on  its  merits, 
and  before  the  trial  thereof  (American  Bible  Society 
V.  Grove,  101  U.  S.  610;  Ames  v.  Colorado  Cent.  R. 
Co.,  4  Dill.  260;  McLean  v.  Chicago  &  St.  P.  R.  Co., 
16  Blatehf.  319;  Fulton  v.  Golden,  20  Alb.  Law  J.  229; 
Murray  v.  Holdeu,  2  Fed.  Rep.  740;  Huddy  v.  Havens, 

5  Cent.  L.  J.  66;  Taylor  v.  Rockefeller,  7  Cent.  Law  J. 
349;  Danville  Banking  &  T.  Co.  v.  Parks,  88  111.  170; 
Knowlton  v.  Congress  &  E.  Spring  Co.,  13  Blatchf.  170; 
N.  Y.  W.  &  S.  Co.  V.  Loomis,  122  Mass.  431;  Inhab.  of 
School  Dist.  V.  iEtna  Ins.  Co.,  66  Me.  370);  even  if  the 
cause  could  not  be  reached  for  trial.  (Barber  v.  St. 
Louis  etc.  R.  Co.,  43  Iowa,  223.)  The  first  term  at  which 
the  case  can  be  tried  is  the  term  at  which  there 
is  ^n.  issue  for  trial  (Myer  v.    Construction    Co.,    100 
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U.  S,  474;  Scott  v.  Clinton  &  S.  R.  Co.,  6  Bias.  629; 
Oamee  v.  Brunswick,  1  Hughes,  270;  Green  v.  Klinger, 
10  Cent.  L.  J.  47;  Whitehouse  v.  Continental  Ins.  Co.,  37 
Leg.  Int.  225;  Fhcenix  Life  Ins.  Co.  v.  Saettel,  33  Ohio 
St.  278);  and  after  the  expiration  of  such  term  an  applica- 
tion is  too  late.  (Traders'  Bank  v.  Tallmadge,  9  Fed. 
Rep.  363.)  The  term,  ''at  which  a  cause  could  be  first 
tried, ''  means  when  the  issues  are  first  made  up  (Scott  v. 
Clinton  &  S.  R.  Co.,  6  Biss.  529;  Murray  v.  Holden.  2 
Fed.  Rep.  740);  that  is,  the  term  at  which  either  party 
may  demand  a  trial.  (Rabbit  v.  Clark,  2  Morr.  Trans. 
606. )  It  is  not  necessary  that  it  should  be  at  the  first 
term  that  it  could  be  put  at  issue,  but  at  any  time  before 
pleadings  are  completed,  or  at  the  first  term  following. 
(Whitehouse  v.  Contin.  F.  Ins.  Co.,  2  Fed.  Rep.  698.) 
It  is  the  evident  intention  of  the  Act  of  March  3, 1875,  sec- 
tion three,  that  if,  under  the  local  law  and  practice,  a  case 
could  have  been  tried  at  a  stated  term,  a  removal  cannot 
be  had  after  the  lapse  of  that  term.  (Gurnee  v.  Bruns- 
wick, 1  Hughes,  370;  Danville  Banking  &  T.  Co.  v.  Parks, 
88  111.  170;  Carswell  v.  Schley,  69  Ga.  17;  Cole  v.  La 
Chambrs,  31  La.  An.  41 ;  New  York  W.  &  S.  Co.  v. 
Loomis,  122  Mass.  431;  Inhab.  of  School  Dist.  v.  ^tna 
Ins.  Co.,  66  Me.  370;  Watt  v.  White,  46  Tex.  338;  Al- 
drich  V.  Crouch,  10  Fed.  Rep.  305;  11  Biss.  180.)  So  if 
the  case  was  at  issue  and  could  have  been  tried,  but  was 
continued  over  the  term  by  consent  of  narties,  it  is  then 
too  late  (Scott  v.  Clinton  &  S.  R.  Co.,  6  Biss.  529;  Stough 
V.  Hatch,  16  Blatchf.  233),  unless  the  State  law  did  not 
require  it  to  be  tried  at  the  appearance  term.  (Palmer  v. 
Call,  4  Dill.  566.)  But  the  entry  of  appearance  must  be 
general  and  unconditional  (McCul lough  v.  Sterling  S.  "P. 
Co.,  4  Dill.  563),  at  or  before  the  term  at  which,  by  the 
law  of  the  State  and  rules  of  practire,  the  cause  should 
first  regularly  stand  for  trial  (Phoenix  Life  Ins.  Co.  v. 
Saettel,  33  Ohio  St.  278);  and  the  time  cannot  be  extended 
by  the  circuit  court,  where,  in  point  of  fact,  the  issues  are 
not  made  up  at  the  first  term.  (Atlee  v.  Potter,  4  Dill. 
559.)  The  Code  of  Iowa,  which  provides  that  law  actions 
"shall  be  tried  at  the  first  term  after  legal  and  timely 
service  has  been  made,"  limits  the  time  for  application 
for  removal  of  law  actions  (Atlee  v.  Potter,  4  Dill.  559; 
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McCullough  V.  Sterling  School  F.  Co.,  4  Dill.  563); 
while  equity  suits  may  be  removed  to  the  circuit  court 
at  the  second  term,  at  least  where  there  is  no  rule  of 
couit  requiring  such  suits  to  be  tried  at  the  appear- 
ance ttjrm.  (Palmer  v.  Call,  4  Dill.  566.)  In  an  equity 
cause  the  limitation  is  to  the  first  term  at  which  the 
cause  can,  on  due  notice,  be  regularly  set  down  for 
hearing,  and  before  its  hearing  (Warner  v.  Sisson,  28 
N.  J.  Eq.  117);  and  under  the  code  this  includes 
foreclosures  of  mortgages.  (Palmer  v.  Call,  4  Dill. 
566. )  A  chancery  case  cannot  be  tried  till  the  issues  are 
made  up,  and  if  there  is  no  delay  on  the  part  of  the  ap- 
plicant, the  application  is  in  time  if  made  before  the  lapse 
of  the  term  at  which  it  could  have  been  tried.  (Scott  v. 
Clinton  &  S.  R.  Co.,  6  Biss.  529;  see  Michigan  C.  R.  Co. 
V.  Andes  Ins.  Co.,  9  Chic.  L.  N.  34.)  It  is  not  neces- 
sarily the  first  term  of  the  court  wherein  the  action  is 
entered,  but  the  term  when,  after  pleadings  are  made  up, 
it  could  be  first  tried  under  the  rules  of  practice.  (Meyer 
V.  Norton,  9  Fed.  "Rep.  433;  Wheeler  v.  Liverpool  L.  Ins. 
Co.,  13  The  Reporter,  6G3.)  The  application  is  season- 
able if  made  at  the  trial  term  next  after  the  term  at  which 
the  cause  is  at  issue,  if  it  be  the  term  at  which  it  could 
first  be  tried.  (Wheeler  v.  Liverpool  Life  Ins.  Co.,  13 
The  Reporter,  418.)  Where  terms  of  court  were  held 
every  month,  and  a  rule  of  court  provided  that  at  any  time 
within  ten  days  of  the  commencement  of  a  term  the  case 
might  be  placed  on  the  calendar,  an  application  made  the 
second  month  after  the  case  was  placed  on  the  calendar  is 
too  late.  (Kerting  v.  Am.  Oleographic  Co.,  10  Fed.  Rep. 
U.  S.  17.)  If  the  term  at  which  the  cause  could  be  first 
tried  is  one  which  occurs  during  the  time  a  trial  is  stayed 
by  order  of  the  court,  it  is  not  such  a  term  as  is  meant  by 
the  statute.  (Warner  v.  Pa.  R.  Co.,  13  Blatchf.  231;  see 
Bright  V.  Milwaukee  etc.  R.  Co.,  1  Abb.  N.  C.  14;  For- 
rest V.  Edwin  Forrest  House,  1  Fed.  Rep.  489;  17  Blatchf. 
532.)  A  party  who  proceeds  to  trial  without  applying 
for  a  transfer  cannot  remove  at  a  subsequent  term,  al- 
though a  new  trial  may  have  been  granted.  It  is  other- 
wise under  Ihe  Acts  of  1866,  1867.  (Young  v.  Andes  Ins. 
Co.,  3  Cent.  L.  J.  71^.)  It  must  affirmatively  appear  on 
the  record,  or  by  farto  in  the  petition,  that  the  case  could 
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not  have  been  heard  and  tried  at  a  term  before  the  applica- 
tion was  made.  (Aldrich  v.  Crouch,  10  Fed.  Bep.  305;  11 
Bias.  180.) 

When  cause  should  be  first  tried. — To  authorize 
a  removal,  the  action  must,  at  the  time  of  the  application, 
be  actually  pending;  for  trial.  (Vannevar  v.  Bryant,  21 
Wall.  43;  S.  C,  106  Mass.  180.)  The  act  omits  the  words 
"final  hearing,"  and  uses  simply  the  word  **  trial "  (Mc- 
Callon  V.  Waterman,  1  Flippin,  652),  meaning  that  hear- 
ing which  involves  the  facts  of  the  case,  and  uieir  investi- 
gation by  the  court  alone,  or  by  the  court  and  jury.  The 
petition  must  be  filed  before  such  trial  commences  (Lewis 
y.  Smythe,  2  Woods,  117);  but  it  cannot  be  said  to  have 
commenced  when  only  preparations  have  been  made  for  it. 
(Removal  Cases,  100  U.  S.  457;  Yulee  v.  Vose,  99  U.  S. 
539;  S.  C,  64  N.  Y.  449.)  A  cause  may  be  removed  be- 
fore an  answer  is  made  where  bailees  have  moved  for  a 
substitution  of  the  real  parties  in  interest,  and  the  order  of 
substitution  has  been  entered.  (Hodson  v.  Lake  Shore 
etc.  R.  M.  Co.,  13  The  Reporter,  41.)  A  case  is  in  a  con- 
dition to  be  tried  when  it  is  at  issue,  but  it  is  not  at  issue 
where  the  answer  requires  a  reply  to  be  filed  until  such 
reply  is  filed.  (Mich.  Cent.  R.  Co.  v.  Andes  Ins.. Co.,  9 
Chic.  L.  N.  34.)  A  case  not  at  issue  as  to  one  defendant 
may  be  removed  as  to  him,  although  it  has  long  been  at 
issue  as  to  the  dther  parties.  (Stapleton  v.  Reynolds,  9 
Chic.  L.  N.  33.)  So,  an  intervener  may  remove  at  the 
time  of  his  intervention  (Burdick  v.  Peterson,  11  The 
Reporter,  829);  as  where  he  has  just  been  served  with 
process.  (Greene  v.  Klinger,  10  Cent.  L.  J.  47;  10  Fed. 
Rep.  689.)  The  construction  of  the  statute  is,  that  if  the 
case  is  in  a  condition  where  it  can  be  tried  in  conformity 
with  the  law  and  the  practice  of  the  court,  then  ftn  appli- 
cation after  that  term  in  which  it  is  in  that  condition  comes 
too  late.  (Aldrich  v.  Crouch,  10  Fed.  Rep.  10;  Baltimore 
etc.  R  Co.  v.  Bums,  124  U.  S.  165;  Bank  of  Marysville 
v.  CUypool,  120  U.  S.  268;  Core  v.  Vinal,  117  U.  S. 
347;  Holland  v.  Chambers,  110  U.  S.  59.  And  see 
Simonson  v.  Jordan,  30  Fed.  Rep.  721;  Woolf  v.  Chisholm, 
30  Fed.  Rep.  881;  Badger  v.  Mnlville,  22  Fed.  Rep.  257.) 
Where  a  State  statute  does  not  fix  the  time  within  which 
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pleadings  should  be  filed,  the  case  is  not  triable  till  issue 
IS  joined,  in  purBuanc?e  of  an  order  of  the  court.     (Van 
Allen  V.  Atchison  C.   &  P.  R.  Co.,  3  Fed.  Rep.  645;  1 
McCrary,  598. )    The  application  must  not  only  be  made 
before  the  trial  begins  and  before  the  jury  is  called  (St. 
Anthony's  F.  W.  P.  v.  King  &  Bridge  Co.,  23  Minn.  186), 
but  at  the  time  when  the  cause  is  ready  for  trial,  although 
the  court  and  parties  may  not  be  ready  to  try  it.     (Gumee 
V.  Brunswick  Co.,  1  Hughes,  270;  Black  well  v.  Brown,  1 
Fed.  Rep.  351;  Chicago,  B.  &  Q.  R.  Co.  v.  Welch,  44 
Iowa,  665;  Whitehouse  v.  Ins.  Co.,   2  Fed.  Rep.  493.) 
When  a  cause  ^  noticed  for  trial  and  is  on  the  calendar, 
it  is  too  late.     (Stough  v.  Hatch,  8  The  Reporter,  7.)   The 
mere  fact,  however,  that  a  cause  is  ready  at  a  term  of 
court  for  the  ex  parte  execution  of  a  writ  of  inquiry  by 
plaintiff  after  an  ofhce  judgment  is  not  equivalent  to  being 
ready  for  trial  on  issues  joined.    (Hunter  v.  Royal  Canadi- 
an Ins.  Co.,  3  Hughes,  234.)  Defendants,  not  being  obliged 
to  redocket  the  case,  need  not  take  affirmative  action  for 
a  removal  until  the  plaintiffs  cause  the  case  to  be  redoc^i- 
eted,  of  which  they  are  entitled  to  notice.     (Pettilon  v. 
Noble,  7  Biss.  449. )     The  right  of  removal  does  not  exist 
after  a  stipulation  filed    admitting  the  claim  sued   on 
(Keith  V.  Levi,  2  Fed.  Rep.  743;  1  McCrary.  343);   nor 
when  the  plaintiff  is  guilty  of  laches.     ( Broad nax  v.  Eis- 
ner, 13  Blatchf.  366. )    A  State  court  is  under  no  obligation 
to  delay  a  trial  to  enable  the  party  to  prepare  a  petition 
(U.  S.  Savings  Inst.  v.  Brockschmidt,  72  111.  370);  and 
where  a  cause  could  have  been  noticed  for  trial,  and  the 
petition  for  removal  was  not  filed  till  after  the  term,  it  was 
held  too  late.      (Traders'  Bank  v.    Tallmadge,    13    The 
Reporter,  714.)      Removal  cannot  be  obtained  after  the 
cause  has  been  twice  fixed  for  trial  at  two    different 
sessions  of  the  court.     (Cole  v.  La  Chambre,  31  La.  An. 
41.)     A  petition  filed  before  trial,  and  at  a  term  subse- 
quent to  entry  and  issue,  is  too  late,  although  the  case 
has  been  first  put  on    the  trial    list    at  the  term   in 
which  the  petition  is  filed.    (N.  Y.  W.  etc.  Co.  v.  Loomis, 
122  Mass.  431 .    A  cause  cannot  be  removed  after  a  de- 
fault entered  and  before  the  default  has  been  set  aside, 
even  though  the  service  was  by  publication,  and  default 
not  made  absolute.     (McCallon  v.  Waterman,  4  Cent.  L. 
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J.  413;  S.  C,  1  FlipDin,  651;  see  Bright  v.  Milwaukee  H. 
Co.,  1  Abb.  K  C.  14;  criticised  in  4  Cent.  L.  J.  492.)  An 
application  filed  aftsr  a  cause  is  called  and  plaintiff  has 
announced  himself  ready,  and  time  is  granted  defendants 
to  apply  for  a  continuance,  is  too  late  (Watt  v.  White,  46 
Tex.  338),  since  the  petition  cannot  be  filed  after  the  trial 
has  conmienced  (Del.  Biv.  Const.  Co.  v.  Davenport  &  St.  P. 
R.  Co.,  46  Iowa,  406);  or  even  after  the  pleadings  have 
been  read  and  the  evidence  submitted,  and  before  the  ar- 
gument has  begun.  (Lewis  v.  Smythe,  2  W^oods,  177.) 
There  has  been  a  **  trial"  if  a  judgment  has  been  rendered 
sustaining  a  demurrer  to  an  answer.  (Meyer  v.  Korton,  9 
Fed.  Rep.  433. )  If  a  case  be  referred  to  a  master  in  chan- 
cery, it  cannot  be  removed  (Jifkins  v.  Sweetser,  13  Chic. 
L.  N.  103);  nor  should  a  petition  be  granted  where  a  suit 
was  tried,  and  the  jury  disagreed,  and  the  case  was  con- 
tinued. <Amer.  Bible  Soc.  v.  Grove,  101  U.  S.  610.)  On 
reversal  of  a  decree  on  a  suit  for  an  accounting,  ordering 
an  account  to  be  taken  but  not  giving  a  second  hearing, 
the  cause  cannot  be  removed.  (Jifkins  v.  Sweetser,  11 
The  Reporter,  625.)  A  removal  as  to  garnishee  proceed- 
ing instituted  concurrently  with  the  action  is  too  late  after 
judgment  on  the  main  action.  (Pratt  v.  Albright,  9  Fed. 
Rep.  634;  lOBiss.  511.)  If  the  appellate  tribunal  enters 
a  judgment  instead  of  remanding  the  case,  the  case  can- 
not be  removed.  (Jifkins  v.  Sweetser,  13  Chic.  L.  N.  103. ) 
But  if  a  party  is  forced  to  trial  by  a  refusal  to  order  a  re- 
moval, he  may  remain  till  after  reversal,  and  then  remove. 
(Railroad  Co.  v.  Koontz,  3  Morr.  Trans.  34.)  So  a  case  is 
not  removable  after  a  writ  of  scire  facias  has  issued. 
(Mooney  v.  Agnew,  4  Fed.  Rep.  7;  2  McCrary,  89.)  The 
application  made  within  the  time  specified  by  the  statute 
for  appearance  on  a  motion  to  reopen  a  decree  is  in  time, 
(Barter  Town  v.  Kernochan,  2  Morr.  Trans.  235. ) 

Time  under  acts  of  1866,  1867.— A  non-resident 
plaintiff  is  entitled  to  a  removal  as  to  all  the  defendants. 
(Sands  v.  Smith,  1  Dill.  190.)  He  may  remove  as  against 
a  citizen  of  the  State  in  which  suit  is  brought,  and  a  citi- 
zen of  a  third  State  who  had  voluntarily  appeared.  (Sands 
V.  Smith,  1  Dill.  190,  doubted,  Sewing  Mach.  Cos.*  Cas  , 
18  Wall.  553.)    A  removal  is  not  authorized  when  the 
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application  is  made  by  a  citizen  of  the  State  where  suit  is 
brought  (Hurst  v.  Railroad  Co.,  93  U,  S.  71),  nor  where 
both  parties  are  citizens  of  the  same  State.  (Knapp  v, 
Troy  &  B.  R  Co.,  20  Wall.  124.)  If  the  substantial  par- 
ties are  two  corporations,  and  both  citizens  of  the  State, 
the  cause  cannot  be  removed.  (W.  A.  &  G.  R.  Co.  v.  A. 
&  W.  R.  Co.,  19  Gratt.  592.)  So  if  both  parties  become 
citizens  of  the  same  State  prior  to  the  filing  of  th-e  petition, 
the  cause  cannot  be  removed.  (Laird  v.  Conn.  &  P.  Riv. 
R.  Co.,  55  N.  H.  375.)  A  defendant  cannot  remove  the 
cause  where  he  became  a  citizen  of  another  State  after  the 
bringing  of  the  suit.  (Dart  v.  Walker,  4  Daly,  188;  S.  C, 
43  How.  Pr.  29;  Indiana  B.  &  W.  R.  Co.  v.  Risley,  50 
Ind.  60;  Tapley  v.  Martin,  116  Mass.  275;  Dustin  v. 
Dickinson,  2  Mich.  N.  P.  6;  contra,  Johnson  v.  Monell,  1 
Woolw.  390;  Cook  v.  Whitney,  3  Woods,  715.)  All  the 
plaintiffs  must  be  citizens  of  the  State  where  suit  is 
brought,  and  non- resident  plaintiffs  cannot  remove  whoUy 
nor  as  to  themselves.  (Bliss  v.  Rawson,  43  Ga.  181.)  If 
citizens  of  different  States  unite  as  plaintiffs,  defendant, 
although  a  citizen  of  another  State,  canuot  remove  the 
cause  (Bryant  v.  Scott,  67  N.  C.  391);  nor  in  such  case 
can  plaintiffs  remove.  (Bliss  v.  Rawson,  43  Ga.  181; 
Beery  v.  Irick,  22  Gratt.  484;  Martin  v.  Coons,  24  La.  An. 
169.)  Nor  can  the  suit  be  removed  if  a  citizen  of  the 
State  joins  with  a  citizen  of  another  State  (Goodrich  v. 
Hunton,  29  La.  An.  372;  Upton  v.  New  Jersey  S.  R.  Co., 
25  N.  J.  Eq.  372;  Case  v.  Douglass,  1  Dill.  299;  Fisk  v. 
Chicago  R.  I.  &  P.  R.  Co.,  53  Barb.  472;  Hazard  v.  Du- 
rant,  9  R.  I.  602);  so  if  there  are  several  plaintiffs,  and 
one  of  them  is  not  a  citizen  of  the  State,  it  cannot  be  re- 
moved (Case  V.  Douglass,  1  Dill.  299;  Fisk  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  53  Barb.  472;  Hazard  v.  Durant,  9  R.  I.  602; 
Merwin  v.  Wexel,  49  How.  Pr.  115);  and  a  suit  in  which 
a  citizen  of  the  State  is  plaintiff  and  a  domestic  corpora- 
tion and  two  citizens  of  another  State  are  joint  defendants 
is  not  removable.  (Howland  etc.  Works  v.  Brown,  13 
Bush,  681.)  The  act  of  1867  does  not  apply  where  the 
cause  of  removal  is  alienage  (Crane  v.  Reeder,  28  Mich. 
527);  so  an  alien  defendant  is  not  within  this  clause  (Sew- 
ing Mach.  Cos.'  Cas.,  18  Wall.  553;  S.  C,  110  Mass.  70); 
Crane  v.    Reeder,  28  Mich.  527;  Davis  v.  Cook,  9  Nev. 
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134);  and  if  plaintiff  is  an  alien,  defendant  cannot  remove 
(Knickerbocker  L.  Ins.  Co.  v.  Gerbach,  70  Pa.  St.  150);  or 
if  both  parties  are  citizens  of  States  other  than  where  suit 
is  bronght.  (Insurance  CJo.  v.  Francis,  11  Wall.  210;  Hurst 
V.  KailroadCo.,  93  U.  S.  71;  Amer.  Bible  Soci  v.  Grove, 
101  U.  S.  610.)  So  a  citizen  of  the  District  of  Columbia 
cannot  remove  a  suit  into  the  Federal  court.  (Cissel  v. 
McDonald,  16  Blatchf.  150;  Hepburn  v.  Ellzey,  2  Cranch. 
445;  Westcott  v.  Fairfield,  Peters  C.  C.  45;  New  Orleans 
V.  Winter,  1  Wheat.  91;  Vape  v.  Miffin,  4  Wash.  C.  C. 
519;  Picquet  v.  Swan,  5  Mason,  35;  Barney  v.  Baltimore, 
6  Dill.  280.)  Under  the  Judiciary  Act,  section  twelve,  to 
authorize  a  removal,  the  citizenship  of  each  of  the  defend- 
ants must  be  such  as  to  make  his  suit  removable.  (Shelby 
V.  Hoffman,  7  Ohio  St.  453;  citing,  Hubbard  v.  Northern  R. 
Co.,  25  Vt.  716;  Board  of  Foreign  Missions  v.  McMaster,  4 
Am.  Law  Reg.  529;  Welch  v.  Tennent,  4  Cal.  203.)  Under 
the  Acts  of  1866,  1867,  it  is  sufficient  that  the  defendant  ap- 
plying for  is  at  the  time  of  filing  his  petition  a  citizen  of  an- 
other State,  and  the  plaintiff  a  citizen  of  the  State  where  suit 
is  brought.  (McGinuity  v.  W^hite,  3  Dill.  350.)  But  if  de- 
fendant had  been  a  resident  of  the  state  at  the  time  of 
the  passage  of  those  acts,  the  case  is  different.  (Dark  v. 
Walter,  4  Daly,  188.)  In  an  action  ex  contractu,  where 
there  were  three  defendants,  two  non-residents  and  the 
third  a  citizen  of  the  State  where  suit  was  brought,  it 
could  not  be  removed  by  the  two  non-residents.  (Sew. 
Mach.  Cos.'  Cas.,  18  Wall.  553;  S.  C.  110  Mass.  70.) 
Each  defendant  must  be  a  resident  of  a  different  State 
from  the  plaintiff's  State  (Fairchild  v.  Durand,  8  Abb.  Pr. 
3J5;  see  Bixby  v.  Couse,  8  Blatchf.  73);  so  where  the 
removal  of  the  whole  suit  was  sought,  and  not  the  suit  as 
to  the  noD-residents  under  the  Act  of  1866.  ( Vannevar  v. 
Bryant,  21  Wall.  41.)  So  the  grantor  of  a  deed  cannot 
under  the  act  of  1866,  remove  a  suit  to  foreclose  a  deed, 
leaving  his  trustee,  his  co-defendant,  in  the  State  court 
(Gardner  v.  Brown,  21  Wall.  36;  Coal  Co.  v.  Biatchford, 
11  Wall.  172);  and  BO  of  a  garnishee  or  trustee  joined  as 
defendant.  (Weeks  v.  Billings,  55  N.  H.  371.)  Under 
the  Act  of  1867  one  of  the  several  defendants,  a  non-resi- 
dent, cannot  remove  unless  the  others  are  improper,  formal 
or  unnecessary  parties.    (Cook  v.  State  Nat.  Bk.,  52  N.  Y. 
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96.)  A  mere  voluntary  intervener  cannot  remove  the 
cause  (Williams  v.  Williams,  24  La.  An.  55);  and  so  of 
stockholders  of  a  corporation  (W.  A.  &  G.  R.  Co.  v.  A. 
&  W.  R.  Co.,  19  Gratt.  692);  but  one  not  sued  but  brought 
into  the  suit  as  warrantors,  on  motion  of  the  defendant, 
has  the  right  to  remove,  as  in  the  case  of  a  landlord,  where 
the  tenant  is  defendant.  (Green  v.  Klinger,  10  Fed.  Rep. 
689;  and  see  In'  re  Iowa  &  M.  Const.  Co.  10  Fed.  Rep. 
401;  3  McCrary,  310;  Healy  v,  Prevost,  6  Week.  No. 
Cas.  579.) 

Appearance. — The  petition  must  be  filed  at  the  time 
of  entering  an  appearance  (Yulee  v.  Vose,  94  U.  S.  439; 
Kingsbury  v.  Kingsbury,  3  Biss.  60;  Redmond  v.  Russell, 
12  Johns.  153;  Crane  v.  Reeder,  28  Mich.  527;  Webre  v. 
Duroc,  15  La.  An.  65;  Gibson  v.  Johnson,  Peters  C.  C.  44; 
Davis  V.  Cook,  9  Nev.  134;  but  see  G^lston  v.  Johnson,  3 
K.  J.  L.  925);  and  the  appearance  must  first  be  entered  in 
the  State  court.  (Ward  v.  Arredondo,  1  Paine,  410; 
Field  V.  Lonsdale,  Deady,  288.)  This  requirement  was 
intended  not  only  to  put  the  defendant  to  an  election  of 
his  tribunal,  but  to  give  the  opposite  party  early  notice  of 
his  intention.  (Redmond  v.  Russell,  12  Johns.  153.)  To 
entitle  a  defendant  to  a  removal  from  the  supreme 
court,  the  applicant  must  file  his  petition  in  the  supreme 
court  at  the  time  of  putting  on  special  bail;  giving  notice 
of  the  petition  at  the  next  term,  and  then  filing  it,  is  not 
sufficient.  (Redmond  v.  Russell,  12  Johns.  153.)  If  a 
suit  is  against  a  citizen  of  another  State,  the  party  must 
file  his  petition  at  the  time  he  enters  his  appearance.  (Sav. 
Bank  of  Cincinnati  v.  Benton,  2  Met.  [Ky.]  240.)  De- 
fendants may  apply  at  different  times  when  their  appear- 
ances are  entered  at  different  times.  (Ward  v.  Arredondo, 
1  Paine,  410. )  The  application  must  be  at  the  time  of 
entering  the  appearance  in  the  State  court,  and  the  right 
is  waived  if  defendant  demurs,  pleads,  or  answers,  cr 
otherwise  submits  to  the  jurisdiction.  (West  v.  Aurora, 
6  WaU.  139;  Sweeney  v.  Coffin,  1  DUl.  73.)  The  filing  of 
a  pleading  or  agreement  by  defendant,  duly  si^ed  by  his 
Bolicitor,  and  making  an  application  thereon,  is  entering 
an  appearance.  (Pugsley  v.  Freedman's  S.  &  T.  Co.,  2 
Tenn.  Ch.  130.)    If  petitioner  enters  into  an  agreement 
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that  the  case  shall  remain  on  the  docket,  and  thereby 
obtains  a  continuance,  it  shall  be  deemed  an  appearance. 
(Robinson  v.  Potter,  43  N.  H.  188.)  A  landlord  appears 
when  he  is  admitted  as  a  defendant.  (Jackson  v.  Stiles,  4 
Johns.  493.)  If  a  plaintiff  has  taken  no  step  to  obtain  a 
judgment  by  default,  defendant  may  appear  and  file  his 
petition  for  removal.  (Carpenterv.  N.  Y.  &  N.  H.  R.  Co.,  1 1 
How.  Pr.  481.)  Where  the  State  law  does  not  require  a 
formal  appearance,  filing  a  petition  for  removal  is  a  suffi- 
cient appearance.  (Sweeney  v.  Coffin,  1  Dill.  73;  Stoker  v. 
Leavenworth,  4  Mai  tin  N.  S.  676.)  Appearance  and  en- 
tering bail  are  separate  acts.  (Suydam  v.  Smith,  1  Denio, 
263;  Redmond  V.  Russell,  12  Johns.  153.)  So  giving  an 
undertaking  with  sureties  on  an  arrest  is  not  an  appear- 
ance. (Durand  v.  HoUins,  3  Duer,  686;  Arjo  v.  Monteiro, 
1  Caines,  248;  Bird  v.  Murray,  Cole  &  C.  Cas.  63;  Dart 
V.  Arms,  19  How.  Pr.  429;  Hazard  v.  Durant,  9  R.  I.  602.) 
If  defendant  opposes  a  motion  for  an  injunction,  and  files 
an  answer  which  is  read  at  the  hearing,  he  cannot  remove 
the  suit.  (Livingston  v.  Gibbons,  4  Johns.  Ch.  94;  see 
Cooley  V.  Lawrence,  12  How.  Pr.  176;  Pugsley  v.  Freed- 
man's  S.  &  T.  Co.,  2  Tenn.  Ch.  130.)  Or  where  he  legally 
and  properly  assents  to  the  jurisdiction.  (Robinson  v. 
Potter,  43  N.  H.  188.)  As  where  he  appears  and  answers 
the  original  biU.  (Richardson  v.  Packwood,  1  Martin  N. 
S.  290.)  A  service  of  notice  of  appearance  is  not  an  ap- 
pearance. (Chatham  l^at.  Bk.  v.  Merchant's  Nat.  Bk.,  1 
Hun,  702.)  Nor  is  the  giving  of  formal  notice  of  retainer 
(Disbrow  v.  Driggs,  8  Abb.  Pr.  305,  note;  Norton  v. 
Hayes,  4  Denio,  245;  Field  v.  Baker,  1  Code  Rep.  (N.  S.) 
292;  nor  a  mere  agreement  between  the  parties  that  de- 
fendant shall  have  further  time  to  answer.  (Disbrow  v. 
Driggs,  8  Abb.  Pr.  305,  note.)  If  defendant  obtains  au 
order  extending  the  time  to  answer,  it  is  equivalent  to  an 
appearance.  (Ay res  v.  Western  R.  Corp.  32  How.  Pr. 
35J;  S.  C.  48  Barb.  132.)  If  the  court  appoints  an  attor- 
ney to  represent  an  absent  defendant,  his  appearance  is 
not  appearance  by  defendant.  (Fisk  v.  Fisk,  4  Martin 
N.  S.  676.)  An  appearance  in  open  court,  at  a  special 
term  held  out  of  the  district,  is  not  an  appearance  entitling 
to  a  removal.  (Bristol  v.  Chapman,  34  How.  Pr.  140.) 
Where  the  defendants  are  served  at  different  times,  or  at 
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different  times  enter  their  appearance,  they  may  each  at 
each  different  times  make  application.  (Shelby  v.  Hoff- 
man, 7  Ohio  St.  453;  citing  Ward  v.  Arredondo,  1  Paine, 
370. )  Where  some  of  the  defendants  removed  a  cause 
regularly,  others  cannot  enter  an  original  appearance  in 
such  court.  (Ward  v.  Arredondo,  1  Paine,  4 10. )  Notice 
of  appearance  filed  with  the  clerk  at  the  time  of  applica- 
tion to  remove  is  entering  an  appearance,  but  mere  notice 
served  on  the  plaintiff  is  not.  (Field  v.  Blair,  1  Code 
S«p.  (N.  S.)  361.)  The  State  court  cannot  cause  an  ap- 
pearance to  be  entered  nunc  pro  tunc,  so  as  to  entertain  a 
motion  for  a  new  trial.  (Ward  v.  Arredondo,  1  Paine, 
410;  see  Gibson  v.  Johnson,  Peters  C.  C.  44.) 

§  109.  Bond  and  security. — ^And  shall 
make  and  file  therewith  a  bond,  with  good  and  suf- 
ficient surety,  for  his  or  their  entering  in  such 
circuit  court,  on  the  first  day  of  its  then  next  ses- 
sion, a  copy  of  the  record  in  such  suit,  and  for 
pa3ring  all  costs  that  may  be  awarded  by  the  said 
circuit  court,  if  said  court  shall  hold  that  such 
suit  was  wrongfully  or  improperly  removed  there- 
to, and  also  for  their  appearing  and  entering 
special  bail  in  such  suits,  if  special  bail  was  origi- 
nally requisite  therein.     (25  U.  S.  Stats.  433.) 

See  Besty's  Removax,  see.  103. 

See  Greer  v.  Gregg,  4  McLean,  202;  McLeod  v.  Dun- 
can, 5  McLean,  342;  Screw  Co.  v.  Bliven,  3  Blatchf.  242; 
Barney  v.  Globe  Bank,  5  Blatchf.  107. 

Bond  and  security. — Under  the  Judiciary  Act  the 
defendant  must  give  several  or  joint  and  several  bonds, 
and  not  joint  bonds  (Roberts  v.  Carrington,  2  Hall,  649; 
Hazard  v.  Durant,  9  R.  L  602);  but  under  the  Act  of  1875 
"good  and  sufficient  surety  "  is  all  that  is  required.  (Re- 
moval Cases,  100  U.  S.  457;  Mix  v.  Andes  Insurance  Co., 
74  N.  Y.  53.  The  Act  of  1867  only  requires  the  offer  of 
**good  and  sufficient  surety,"  the  surety  to  bind  himself 
in  writing.  The  form  is  immaterial.  (Tunstall  v.  Madi- 
son, 30  La.  An.  471;  Mix  v*  Andes  Ins.  Co..  74  N.  Y.  53.) 
Dksty  Bxmovals.— 33. 
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So  a  stipulation  in  the  nature  of  a  recognizance  is  suffi- 
cient.    (Brov/n  v.  Crippen,  4  Hen.  &  M.  173.)    The  pen- 
alty mnst  be  sufficient  to  indemnify  for  delay  or  failure  to 
comply  with  its  terms  (MiUer  v.  Finn,  1  Neb.  154);  and 
a  penalty  of  one  thousand  dollars  will  be  deemed  suffi- 
cient, if  defendant  has  not  been  held  to  bail.     (Blauchard 
V.  Dwight,  12  Wend.  192.     Where  the  bond  did  not  con- 
tain the  conditions  required  by  the  Act  of  1875,  and  the 
penal  sum  was  left  blank  in  non-compliance  with  the  act 
of  1867,  the  case  was  remanded.     (Brydeck  v.  Hale,  7 
Biss.  96;  8  Chic.  L.  N.  192;  see  Torrey  v.  Grant  Works, 
14  Blatchf.  269.)    The  security  must  be  offered  at  the 
time  of  filing  the  petition.     (Kirkpatrick  v.  Hopkins,  2 
Miles,  277;  Best  v.  N.  Y.  L.  Ins.  Co.,  2  Cin.  Eep.  329; 
Robinson  v.  Potter,  43  N.  H.  188;  Hazard  v.  Durant,  9 
R.  I.  602;  Weed  Sew.  Mach.  Co.  v.  Smith,  71  lU.  294; 
contra,  Campbell  v.  Wallen,  1  Mart.  &  Y.  266. )    Under 
the  Judiciary  Act  the  securities  must  be  offered  at  the 
time  of  the  party's  appearance.     (Kirkpatrick  v.  Hopkins, 
2  Miles,  277.)     The  jurisdiction  of  the  Federal  court  does 
not  depend  on  the  form  or  substance  of  the  bond,  if  the 
statute  in  the  other  respects  has  been  complied  with 
(Beebee  v.    Cheeney,    11   The    Reporter,   360),  and   the 
petition    need    not  contain  an   offer  to   give  the   secu- 
rity.     (Campbell    v.   Wallen,    1   Mart.    &   Y.  166.)     If 
the  petitioner  fails  to  file  his  bond,  the  case  remains 
in  the  State   court  (Hill   v.  Henderson,  21  Miss.  688), 
and  the  bond  need  not  be  filed  till  the  security  is  accepted. 
(Tunstall  v.  Madison,  30  La,  An.  471.)    The  petitioner 
need  not  execute  the  bond  (Brown  v.  Crippen,  4  Hen.  & 
M.  173;  Stevens  v.  Richardson,  13  The  Reporter,  678;  S. 
C.,9  Fed.  Rep.  191,  20  Blatch.  53);  but  the  attorney  of 
the  petitioner  may  sign  for  him.     (Dennis  v.  Alachua,  3 
Woods,  683. )     If,  however,  he  does  not  sign,  he  mnst  ex- 
plain his  reasons  for  not  doing  so.     (Weed  Sew.  Mach. 
Co.  V.   Smith,  71  111.  204.)     If  the  bond  be  signed  by 
strangers  only,  and  there  is  no  proof  of  their  solvency, 
there  will  no  error  in  refusing  to  transfer  the  cause. 
(Weed  Sew.  Mach.  Co.  v.  Smith,  71  111.  204.)    The  State 
court  may  investigate  the  value  of  the  sureties  (Orosco  v. 
Gagliardo,  22  Cal.  83;  Suydam  v.  Smith,  1  Denio,  263), 
and  judge  of  their  sufficiency.     (Fitz  v.  Hayden,  4  Martin 
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N.  S'.  653.)  It  must  determine  whether  the  surety  is 
''good  and  sufficient,"  may  determine  the  amount,  and 
whether  it  should  be  joint  or  joint  and  several  (Mix  v. 
Andes  Ins.  Co.,  74  N.  Y.  53),  and  may  require  the  sureties 
to  justify.  (Weed  Sew.  Mach.  Co.  v.  Smith,  71  111.  204: 
Darst  V.  Bates,  61  111.  439;  Miller  v.  Finn,  1  Neb.  254.) 
But  the  sureties  on  the  bond  are  not  bound  to  justify  until 
a  rule  to  do  so  is  laid  upon  them.  (Empire  Trans.  Co.  v. 
Richards,  88  lU.  404. )  The  absence  of  any  acknowledg- 
ment or  proof  of  the  execution  of  the  bond  is  a  matter  of 
practice  for  the  State  court  to  pass  upon.  (Cook  v.  Selig- 
man,  7  Fed.  Rep.  263,  17  Blatch.  452.)  Where  the  bond 
presented  is  apparently  ample,  the  State  court  cannot 
arbitrarily  refuse  to  receive  it,  or  refuse  to  remove  with- 
out giving  an  opportunity  to  correct  it,  and  make  it  ample. 
(Taylor  v.  Shaw,  64  N.  Y,  75.)  It  cannot  reject  the 
seourity  without  assigning  a  cause  (Yulee  v.  Yose,  94  U. 
S.  63^  Taylor  v.  Shaw,  54  N.  Y.  75;  Mix  v.  Andes  Ins. 
Co.,  74  N.  Y.  63);  nor  can  it  refuse  to  accept  it,  except  on 
the  ground  of  insufficiency.  (Yulee  v.  Vose,  94  U.  S.  639; 
S.  CJ.,  64  N.Y.  449;  Fibk  v.  Union  Pac.  R.  Co.,  6  Blatch. 
362;  Mix  v.  Andes  Ins.  Co.,  74  N.  Y.  63.)  If  all  the 
requisites  exist,  the  State  court  must  accept  the  surety 
and  proceed  no  farther.  (De  Camp  v.  N.  J.  L.  M.  Ins. 
Co.,  2  Sweeny,  4S1.)  The  surety  is  not  bound  by  the 
subsequent  adjudication  against  the  principal  in  a  State 
court.  (State  v.  Tiedermann,  10  Fed.  Rep.  20;  3  McCrary, 
399.)  An  irregularity  or  defect  in  the  form  of  the  bond 
will  be  deemed  waived  after  the  expiration  of  eighteen 
months,  where  the  cause  was  removed  with  the  consent  of 
all  the  parties.  (Hervey  v.  Illinois  M.R.Co.,3  Fed. Rep.  707.) 
The  bond  is  sufficient  if  conditioned  that  petitioners  will 
comply  with  the  statute,  and  although  the  obligors  are 
not  called  sureties  (Stevens  v.  Richardson,  9  Fed.  Rep.  191 ; 
20  Blatchf.  53);  but  it  must  provide  for  the  appearance  of 
petitioner  at  the  next  term  of  the  court  (Miller  v.  Finn,  1 
Neb.  254);  and  that  the  surety  will  can?')  copies  of  the 
record  to  be  entered  is  not  sufficient.  (Clippinger  v.  Mis- 
souri Val.  Ins.  Co.,  26  Ohio  St.  404.)  If  the  time  pre- 
scribed in  the  bond  within  which  the  transcript  shall  be 
filed  has  elapsed,  the  bond  is  insufficient  (Clippinger  v. 
Missouri  Val.  Ins.  Co.,  26  Ohio  St.  404);  and  if  defendant 
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is  held  to  bail,  the  amount  of  the  bond  must  equal  the 
bail.  (Jones  V.  Seward,  17  Abb.  Pr.  377.)  A  clause  in 
the  condition  of  the  bond  providing  that  defendants  shall 
cause  to  be  done  such  other  and  appropriate  acts  as  are 
required  is  sufficient  compliance  with  the  requirements  of 
the  statute.  (Cooke  v.  Seligman,  7  Fed.  Itep.  263;  17 
Blatch.  452.) 

"Bail''  means  an  undertaking  for  the  personal  appear- 
ance of  the  party,  and  does  not  imply  bond  for  the  forth- 
coming of  attached  property.  *•  Special  bail"  does  not 
include  delivery  bonds  executed  to  discharge  property 
from  attachment.     (Ramsay  v.  Coolbaugh,  13  Iowa,  164.) 

§    110.     State     court     to     proceed,     no 

fiirther  in  the  suit. — It  shall  then  be  the 
duty  of  the  State  court  to  accept  said  petition  and 
bond,  and  proceed  no  further  in  such  suit,  and  the 
said  copy  being  entered  as  aforesaid  in  said  circuit 
court  of  the  United  States,  the  cause  shall  then 
proceed  in  the  same  manner  as  if  it  had  been  orig- 
inally commenced  in  the  said  circuit  court.  (18  U. 
S.  Stats.  470;  superseded  by  25  U.  S.  Stats.  433.) 

See  Desty'3  Removal,  sees.  108, 109. 

Order  of  removal. — No  formal  order  for  the  removal 
of  the  cause  is  necessary  (Osgood  v.  C.  D.  &  V.  R.  Co.,  6 
Biss.  330;  Jones  v.  Amazon  Ins.  Co.,  9  Chic.  L.  N.  68; 
Connor  v.  Scott,  4  Dill.  242;  Fulton  v.  Golden,  20  AlK  L. 
J.  229;  Lalor  v.  Dnnning,  59  How.  Pr.  209;  Chamberlain 
V.  Amer.  L.  &  T.  Co.,  18  N.  Y.  Supr.  370;  St.  Authonv's 
F.  W.  P.  Co.  V.  King  William  Bridge  Co.,  23  Minn.  186; 
Clippenger  v.  Mo.  Val.  L.  Ins.  Co.,  1  Flippin,  456; 
Hatch  V.  Chicago,  R.  I.  &  P.  R.  Co.,  6  Blatchf.  105; 
Ficklin  v.  Tarver,  59  Ga.  263),  though  the  better  practice 
is  to  make  an  order  (Jackson  v.  Mut.  lu  Ins.  Co. ,  60  Ga. 
423;  see  Vandervoort  v.  Palmer,  4  Duer,  677;  Jones  v. 
Seward,  26  How.  Pr.  433);  yet  it  is  removed  though  an 
order  is  not  passed.  (Commercial  Sav.  Bk.  v.  Corbett,  5 
Sawy.  172.)  So  no  order  accepting  petition  and  bond  is 
necessary.     If  the  statute  has  been  compUed  vith,  the 
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fiUng  of  the  transcript  vests  jurisdiction  in  the  Federal 
court.  (Kern  y.  Huidekoper,  2  Morr.  Trans.  597.)  Neither 
an  order  refusing  or  an  order  granting  a  removal  can  affect 
the  jurisdiction  of  the  circuit  court.  (Fisk  v.  Union  Pac. 
R.  Co.,  6  Blatchf.  362;  Hatch  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  6  Blatchf.  105;  People  v.  Judges,  21  Mich.  677;  Car- 
penter V.  N.  Y.  &  N.  H.  R.  Co.,  11  How.  Pr.481;  Bell  v. 
Dix,  49  N.  Y.  232;  Cooke  v.  State  Nat.  Bank,  62  N.  Y. 
96.)  When  the  proper  steps  are  taken,  and  the  evidence 
is  presented,  the  right  is  perfected,  and  no  action  of  the 
State  court  can  confer  the  right  or  take  it  away.  (Hatch 
V.  Chicago,  R.  I.  etc.  R.  Co. ,  6  Blatchf.  111.)  The  State 
court  may  insert  in  the  order  a  provision  that  it  shall  not 
operate  of  itself,  to  dismiss  an  injunction  previously  issued. 
(Liddle  y.  Thatcher,  12  How.  Pr.  294.)  If  an  order  for 
removal  is  erroneously  entered,  the  State  court  may  strike 
it  out  (Shepherd  v.  Young,  1  Men.  203);  but  it  cannot  sub- 
sequently vacate  it  on  the  ground  that  it  was  imprudently 
or  inadvertently  granted.  (Chamberlain  v.  Amer.  N.  L. 
&  T.  Co.,  18  N.  Y.  570;  Cissel  v.  McDonald,  16  Blatchf. 
150.)  The  order  for  removal  cannot  be  renewed  by  a 
State  court.  (St.  Anthony's  F.  W.  P.  Co.  v.  King  Bridge 
Co.,  23  Minn.  186;  Ralph  v.  Claiborne,  2  Mart.  [La.]  176; 
Knickerbocker  L.  Ins.  Co.  v.  Gerbach,  70  Pa.  St.  150; 
Chamberlain  v.  Am.  L.  Ins.  Co.,  18  N.  Y.  Supr.  670.) 
It  may  be  made  after  the  appearance  of  the  defendant 
(Houser  v.  Clayton,  2  Woods,  273);  but  if  obtained  "with- 
out notice  to  the  adverse  party,  he  may  appear  and  move 
to  have  it  vacated.    (Lalor  v.  Dunning,  56  How.  Pr.  209.) 

Jurisdiction  of  circuit  court.— The  jurisdiction  of 
the  circuit  coiirt  attaches  as  soon  as  it  becomes  the  duty 
of  the  State  court  to  proceed  no  farther.  (Railroad  Co.  v. 
Koontz,  3  Morr.  Trans.  34.)  Where  a  suihcient  case  is 
made  the  jurisdiction  of  the  State  court  is  at  an  end,  and 
the  jurisdiction  of  the  Federal  court  attaches.  (Clark  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  11  Fed.  Rep.  355;  3  Mc- 
Crary,  591;  Sweet  v.  Same,  11  Fed.  Rep.  355;  3  McCrary, 
691.)  When  a  case  is  clearly  within  the  statute,  and  the 
controversy  one  in  relation  to  the  priority  of  liens  between 
citizens  of  different  States,  the  circuit  court  has  jurisdiction. 
(Beery  v.  Irick,  22  Gratt.  484.)    The  jurisdiction  depends 
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on  the  act  under  which  the  suit  is  removed;  so  restrictions 
on  the  jurisdiction  in  tho  eleventh  section  of  the  Judiciary 
Act  have  no  application  to  removals  under  the  twelfth 
section.  (Lexington  v.  Butler,  14  WaU.  282;  Green  v. 
Custard,  23  How.  484;  Winans  v.  McKean  etc.  Nav.  Co., 
6  Blatchf.  215;  Bushnell  v.  Kennedy,  9  Wall.  387;  Sands 
V.  Smith,  1  Dill.  277;  Saylesv.  N.  W.  Ins.  Co.,  2  Curt. 
212;  Barclay  v.  Levee  Comm'rs,  1  Woods,  254;  Gaines  v. 
Fuentes,  92  U.  S.  10.)  If  the  statute  authorizes  a  removal 
it  empowers  the  circuit  court  to  take  jurisdiction  (Bush- 
nell V.  Kennedy,  9  WalL  387;  Lexington  v.  Butler,  14 
Wall.  282;  Gaines  v.  Fuentes,  92  U.  S.  10;  Sands  v.  Smith, 
1  Abb.  U.  S.  308;  S.  C,  1  Dill.  290;  Bhven  v.  N.  E.  Screw 
Co.,  3  Blatchf.  Ill;  Barney  v.  Globe  Bk.,  6  Blatchf.  107; 
Winans  v.  McKean  R.  &  N.  Co.,  6  Blatchf.  216;  Sayles  v. 
Northwestern  Ins.  Co.,  2  Curt.  212;  but  see  Beardsley  v. 
Torr^,  4  Wash.  C.  C.  286;  Colcord  v.  Wall,  2  Miles, 
459;  Denniston  v.  Potts,  19  Miss.  36;  Hadley  v.  Dunlap, 
10  Ohio  St.  1;  Hazard  v.  Durant,  9  R.  I.  602);  but  it  is 
not  required  to  take  jurisdiction  until  in  some  form  the 
jurisdiction  is  made  to  appear  of  record  (American  Bible 
Soc.  V.  Grove,  101  U.  S.  610);  so  there  is  no  jurisdiction 
where  no  question  is  pending.  (Fasnacht  v.  Frank,  23 
Wall.  416.)  Removal  is  an  indirect  mode  by  which  the 
circuit  court  acquires  original  jurisdiction.  (Kams  v. 
Atlantic  &  Ohio  R.  Co.,  10  Fed.  Rep.  309;  Bushnell  v. 
Kennedy.  9  WaU.  387;  Railroad  Co.  v.  Whitton,  13  Wall. 
270;  see  Ex  parte  Crane,  5  Peters,  206.)  Where  the  de- 
fendant has  filed  the  proper  application  and  bond,  the 
jurisdiction  of  the  circuit  court  will  not  be  affected  by  his 
subsequent  death,  and  the  execution  of  an  appeal  bond  by 
his  executor.  (Garrett  v.  Bonner,  30  La.  An.  1305.)  The 
question  of  jurisdiction  belongs  to  the  Federal  court,  and 
must  be  determined  there  (Dennistoun  v.  Draper,  5 
Blatchf.  338;  Taylor  v.  Rockefeller,  7  Cent.  L.  J.  349; 
Cobb  V.  Globe  Mut.  L.  Ins.  Co.,  3  Hughes,  452);  so  in- 
quiries into  the  facts  of  the  petition  cannot  be  made  in 
the  State  court;  it  is  a  question  exclusively  for  the  Fed- 
eral court.  (Fisk  v.  Union  Pac.  R.  Co.,  8  Blatchf.  243; 
Stewart  v.  Mordecai,  40  Ga.  1 ;  Chamberlain  v.  Amer.  L. 
Ins.  Co.,  18  N.  Y.  Sapr.  370.)  Where  a  suit  is  legally 
removed  the  jurisdiction  of  the  State  court  ceases,  the 
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case  is  at  an  end  (Clark  v.  Chicago,  M.  &  St.  P.  K.  Co., 
11  Fed.  Rep.  355;  3  McCrary,  691;  Sweet  v.  Same,  11 
Fed.  Rep.  355;    3  McCrary,  591);  and  it  cannot  be  re- 
manded for  any  purpose  (Kanouse  v.  Martin,  15  How. 
198;  Insurance  Co.  v.  Dunn,  19  Wall.  214;  Mahone  v. 
Manchester  etc.  R.  Co.,  Ill  Mass.  72);  and  the  question 
of  jurisdiction  is  not  waived  where  a  State  court  asserts 
jurisdiction  after  a  proper  application  for  removal.     (Gor- 
don V.  Longest,  16  Peters,   98;  Kanouse  v.  Martin,   16 
How.   198;  Insurance  Co.  v.  Dunn,  19  Wall.  214;  New 
Orleans  &  R.  Co.  v.  Mississippi,  102  U.  S.  135;  Removal 
Cases,  100  U.  S.  475;  Goodrich  v.  Hunton,  29  La.  An, 
372;  Stevens  v.  Phoenix  Ins.  Co.,  41  N.  Y.  149;  Hadley  v. 
Dunlap,  10  Ohio  St.  1;  Erie  R.  Co.  v.  Stringer,  32  Ohio 
St.  468;  Stanley  v.  Chicago,  R  I.  &  P.  R.  Co.,  3  Cent.  L, 
J.  430.)    If  the  case  be  within  the  act  of  Congress,  and 
the  petition  in  due  form,  accompanied  by  the  required 
surety,  the  jurisdiction  of  the  State  court  in  the  caso 
ceases  eo  mstanti  (Removal  Cases,  100  U.  S.  457;  Fisk  v. 
Union  Pac.  R.  Co.,  6  Blatchf .  362;  Hatch  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  6  Blatchf.  105;  Mathews  v.  Lyall,  6  McLean, 
13;  Taylor  v.   Rockefeller,  7  Cent.  L.  J.  298;   Fulto^ 
V.  Gordon,  20  Alb.  L.  J.  229;  Ficklin  v.  Tarver,  69  Ga. 
263;   Beery  v.  Chicago   etc.  R.  Co.,  64  Mo.  633;   Blair 
v.  West  Point  Manufacturing  Co.,  7  Neb.  146;  St.  An- 
thony's Falls  W.  P.  Co.  V.  King  Bridge  Co.,  23  Minn, 
186;  Shaft  V.  Phoenix  Life  Ins.  Co.,  67  N.  Y.  544;  Dur- 
ham V.  Southern  L.  Ins.  Co.,  46  Tex.  182;  McMurdy  v. 
Insurance  Co.,  4  Week.  No.  Cas.  18;  and  all  its  proceed- 
ings, after  an  erroneous  denial  of  the  petition  for  removal, 
are  coram  non  judice,     (Herryford  v.  ^tna  Ins.  Co.,  42 
Mo.  163;  Akerly  v.  Vilas,  2  Biss.  110;  Fisk  v.  Union  Pac. 
R.  Co.,  6  Blatchf.  362;  8  Blatchf.  249;  Stevens  v.  Phoenix 
Ins.  Co.,  41  N.  Y,  149;  see  Kanouse  v.  Martin,  15  How. 
198;  Gordon  v.  Longest,  16  Peters,  97;  Insurance  Co.  v. 
Dunn,  19  Wall.  214;  French  v.  Hay,  22  Wall.  250;  Re- 
moval Cases,  100  U.  S.  457;  DuVivier  v.  Hopkins,   116 
Mass.  126;  Bell  v.  Dix,  49  N.  Y.  232;  Amory  v.  Amory, 
36  N.  Y.  Supr.  624;  Hadley  v.  Dunlap,  10  Ohio  St.  8; 
Stanley  v.  Chicago,  R.  I.  &  P.  R.  Co.,  3  Cent.  L.  J.  430; 
Rosenthal  v.  Adams  Express  Co.,  21  La.  An.  233.)    The 
requirements  of  the  act  cannot  be  varied  or  added  to  by 
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the  laws  of  the  State,  or  the  practice  of  the  State  court 
(Shaft  V.  Phcenix  M.  L.  Ins.  Co.,  67  N.  Y.  544),  and  it  is 
not  a  valid  objection  to  removal  that  process  was  not 
served  in  conformity  to  the  laws  of  the  United  States. 
(Sayles  v.  Northwestern  Ins.  Co.,  2  Curt.  212.)  Where 
defendant  is  served  with  process,  and  has  answered,  the 
court  has  personal  jurisdiction  over  him,  and  a  second 
service  of  process  is  not  necessary.  (Ward  v.  Todd,  2 
Morr.  Trans.  1.)  That  proof  of  publication  of  notice  to 
defendant  was  not  made  prior  to  the  order  for  removal 
will  not  prevent  the  Federal  court  from  having  jurisdic- 
tion (Turner  v.  The  I.  B.  &  W.  R.  Co.,  8  Biss.  280;  and 
where  defendant  voluntarily  appears  and  answers,  the 
court  acquires  jurisdiction  irrespective  of  the  want  of  a 
replication.  (Turner  v.  The  I.  B.  &  W.  R.  Co.,  8  Biss. 
280.)  The  filing  of  the  petition  is  not  a  waiver  of  the 
right  to  insist  that  service  of  process  was  procured  by- 
fraud.  (Moynahan  v.  Wilson,  6  Cent.  L.  J.  28.)  Where 
the  petition  was  reserved  for  the  decision  of  the  supreme 
court,  and  the  latter  dismissed  the  petition  and  remanded 
the  cause,  the  circuit  court  has  no  jurisdiction.  (Kimball 
V.  Evans,  93  U.  S.  320;  see  Fasnacht  v.  Frank,  23  Wall. 
416.) 

§  111.  Time  to  file  record— Hffisfeas- 
ance  of  clerk — ^Certiorari. — That  in  all  causes 
removable  under  this  act,  if  the  term  of  the  circuit 
court  to  which  the  same  is  removable,  then  next  to 
be  holden,  shall  commence  within  twenty  days 
after  filing  the  petition  and  bond  in  the  State  court 
for  its  removal,  then  he  or  they  who  apply  to  re- 
move the  same  shall  have  twenty  days  from  such 
application  to  file  said  copy  of  record  in  said  circuit 
court  and  enter  appearance  therein;  and  if  done 
within  said  twenty  days,  such  filing  and  appear- 
ance shall  be  taken  to  satisfy  the  said  bond  in  that 
behalf;  that  if  the  clerk  of  the  State  court  in  which 
any  such  cause  shall  be  pending  shall  refuse  to  any 
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one  or  more  of  the  parties  or  persons  applying  to 
remove  the  same  a  copy  of  the  record  therein,  after 
tender  of  legal  fees  for  such  copy,  said  clerk  so 
offending  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof  in  the  circuit  court  of 
the  United  States  to  which  said  action  or  proceeding 
was  removed,  shall  be  punished  by  imprisonment 
not  more  than  one  year,  or  by  fine  not  exceeding 
$1,000,  or  both,  in  the  discretion  of  the  court. 
And  the  circuit  court  to  which  any  cause  shall  be 
removable  under  this  act  shall  have  power  to  issue 
a  writ  of  certiorari  to  said  State  court,  command- 
ing said  State  court  to  make  return  of  the  record  in 
any  such  cause  removed  as  aforesaid,  or  in  which 
any  one  or  more  of  the  plaiutiffs  or  defendants 
have  complied  with  the  provisions  of  this  act  for 
the  removal  of  the  same,  and  enforce  said  writ  ac- 
cording to  law;  and  if  it  shall  be  impossible  for  the 
parties  or  persons  removing  any  cause  under  this 
act,  or  complying  with  its  provisions  for  the  re- 
moval thereof,  to  obtain  such  copy,  for  the  reason 
that  the  clerk  of  said  State  court  refuses  to  furnish 
a  copy  on  payment  of  legal  fees,  or  for  any  other 
reason,  the  circuit  court  shall  make  an  order  re- 
quiring the  prosecutor  in  any  such  action  or  pro- 
ceeding to  enforce  forfeiture  or  recover  penalty  as 
aforesaid,  to  file  a  copy  of  the  paper  or  proceeding  by 
which  the  same  was  commenced,  within  such  time  as 
the  court  may  determine;  and  in  default  thereof  the 
court  shall  dismiss  the  said  action  or  proceeding; 
but  if  said  order  shall  be  complied  with,  then  said 
circuit  court  shall  require  the  other  party  to  plead, 
and  said  action  or  proceeding  shall  proceed  to  final 
judgment;  and  the  said  circuit  court  may  make 
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an  order  requiring  the  parties  thereto  to  plead 
de  novo;  and  the  bond  given,  conditioned  as  afore- 
said, shall  be  discharged  so  far  as  it  requires  a  copy 
of  the  record  to  be  filed  as  aforesaid.  (Act  of 
March  3,  1875,  sec.  7;  18  U.  S.  Stats.  470;  1 
Sup.  Rev.  Stats.  175.  Rev.  Stats,  sec.  645  super- 
seded.) 

See  DMty's  Rsmoval,  sec.  107. 

The  record. — The  copy  of  the  record  must  be  duly 
certified  (Martin  v.  Kanouse,  I  Blatchf.  149),  and  de- 
tached papers  may  be  certified  to,  and  may  constitute  the 
record  if  duly  certified.  (Commercial  &  Sav.  Bk.  v.  Cor- 
bett,  5  Sawy.  172.)  The  canse  is  removed  as  of  the  date 
when  the  motion  is  made,  and  the  papers  should  be  certi- 
fied as  of  that  date  (Clark  v.  Delaware  etc.  Canal  Co.,  11 
K.  I.  36);  but  it  is  not  sufficient  to  enter  merely  a  copy 
of  the  summons  (McBratney  v.  Usher,  1  Dill.  367);  "pro- 
cess **  is  equivalent  to  proceedings.  (McBratney  v.  Usher, 
1  Dill.  367.)  It  is  not  necessary  that  the  fact  of  aUenage 
or  citizenship  should  appear  on  the  record  of  the  original 
proceedings.  (Ladd  v.  Tudor,  3  Wood  &  M.  325;  Fran- 
ciscus  V.  Surget,  6  Robt.  33.)  Where  a  cause  has  been, 
removed,  and  all  the  papers  subsequently  destroyed  by 
fire,  and  the  parties  admit  the  cause  was  transferred  in 
accordance  with  the  statute,  the  court  may  presume  that 
ttte  requisite  citizenship  was  shown  (Railroad  Company  v. 
Ramsey,  22  Wall.  328);  so  the  record  may  be  amended 
by  consent  (Hodgson  v.  Bowerbank,  5  Cranch,  303;  see 
Parker  v.  Overman,  18  How.  137);  and  where  the  record 
at  the  time  of  removal  did  disclose  the  fact,  the  transcript 
in  the  Federal  court  may  be  amended  so  as  to  conform  to 
the  State  record  (Kaeiser  v.  Illinois  Central  R.  Co.,  6 
Fed.  Rep.  1);  but  whether  the  record  in  the  State  court 
may  be  amended  so  as  to  conform  to  the  statute  after  the 
term  has  passed,  qvxBre?  (Kaeiser  v.  Illinois  Cent.  R. 
Co.,  6  Fed.  Rep.  1;  2  McCrary,  137.)  An  amendment  to 
the  transcript  may  be  filed  where  the  record  does  not 
disclose  the  requisite  citizenship.  (Kaeiser  v.  Illinois 
Cent.  R.  Co.,  6  Fed.  Rep.  1;  2  McCrary,  137.) 
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Time  to  file  record. — The  jurisdiction  is  not  complete 
in  the  Federal  court  before  the  day  prescribed  by  the 
statute,  although  a  transcript  has  been  filed  (Matt,  of 
Bamesville  &  M.  R.  Co.,  4  Fed.  Rep.  10;  2  McCrary, 
216);  nor  can  the  circuit  court  proceed  until  copies  of  the 
proceedings  are  entered  there.     (Fisk  v.  Union  Pac.  R. 
Co.,  6  Blatchf.  362;  Clippenger  v.  Mo.  Val.  L.  Ins.  Co.,  1 
Flippin,  456;  8  Chic.  L.  N.  155.)   The  provision  as  to  the 
filing  of  the  transcript  is  mandatory  only  as  a  matter  of 
practice,  and  the  defect  may  be  cured  by  allowing  it  to  be 
filed  nunc  pro  tune,   ( Woolridge  v.  McKenna,  8  Fed.  Rep. 
650. )    It  may  be  filed  at  any  time  within  the  period  allowed 
by  the  State  statute  (Railroad  Co.  v.  Koontz,  3  Morr. 
'ftans.  34;  King  v.  Worthington,  3  Morr,  Trans.   101), 
before  the  commencement  of  the  next  term  after  the  re- 
moval (Bowen  v.  Kendall,  23  The  Reporter,  538);  and  it 
is  sufficient,  although  a  term  devoted  exclusively  to  crimi- 
nal cases  has  intervened.     (Jones  v.  Ocean.  St.  N.  Co.,  11 
Blatchf.  406. )    The  proper  time  for  entering  into  the  cir- 
cuit court '  *  copies  of  the  papers, "  etc. ,  is  on  the  first  day  of 
the  next  sessioa  after  the  filing  of  the  petition,  etc.,  but  in 
any  event  the  moving  party  has  twenty  days  to  file  a  copy 
of  the  record.     (Clippenger  v.  Mo.  VaL  Ins.  Co.,  1  Flip- 
pin,  456;  S.  C,  8  Chic.  L.  N.  155.)    The  only  necessary 
consequence  of  failure  to  file  the  record  by  the  first  day  of 
the  next  term  after  application,  or  within  twenty  days 
thereafter,  is  to  create  a  liability  on  the  bond.     (Kidder 
V.  Featteau,  2  Fed.  Rep.  616;  1  McCrary,  323.) 

I>uty  of  clerk. — If  a  clerk  refuses  to  furnish  copies 
of  the  record  and  proceedings,  this  court  will  allow  parties 
to  supply  them  (Akerly  v.  Vilas,  2  Biss.  110);  and  the 
petitioner  may  file  a  copy  thereof  in  the  circuit  court. 
(Akerly  v.  Vilas,  2  Biss.  110.)  If  he  has  done  all  that  is 
necessary,  he  may  perfect  the  removal  by  entering  in  the 
Federal  court  at  the  proper  time  copies  of  proper  papers, 
and  his  appearance  and  special  bail  if  necessary.  (Hatch 
V.  Chicago,  R.  I.  etc.  Co.,  6  Blatchf.  105.)  The  clerk  of 
the  State  court  has  no  right  to  withhold  the  transcript, 
although  an  appeal  has  been  taken.  (Akerly  v.  Vilas,  2 
Biss.  110.) 

Oertiorari. — A  removal  is  effected  by  certiorari  from 
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the  Federal  court,  or  by  order  of  the  State  court.  (Nat. 
Union  Bk.  v.  Dodge,  11  The  Reporter,  641.)  The  writ  is 
often  resorted  to  as  a  means  of  e£fecting,  pursuant  to  law, 
the  removal  of  the  record  from  one  court  to  another  (U. 
S.  V.  McKee,  4  Dill.  1;  S.  C,  3  Cent  L.  J.  292;  State  v. 
Gibbons,  1  South.  44);  so  a  defect  or  omission  in  the 
transcript  may  be  cured  by  certiorari.  (Dennis  v.  Alachua 
Co.,  3  Woods,  683;  Cook  v.  Whitney,  3  Woods,  715.)  As 
where  a  copy  of  the  record  is  incomplete  (Commercial  & 
Sav.  Bankv.  Corbett,  5Sawy.  172;  Dennis  v.  Alachua  Co., 

3  Woods,  683;  Cook  v.  Whitney,  3  Woods,  715);  but  the 
writ  is  unnecessary  when  the  record  is  already  before  the 
Federal  court.  (Scott  v.  Clinton  &  Springfield  R.  Co.,  6 
Biss.  529;  S.  C,  8  Chic.  L.  N.  210;  In  re  WeUs,  3  Woods, 
128;  S.  C,  17  Alb.  L.  J.  111.)  The  object  of  the  writ  is 
to  require  the  State  court  to  certify  the  copy  of  the  record 
(Broadnaz  v.  Eisner,  13  Blatchf.  366);  and  requires  the 
clerk  to  certify  to  the  same  (Broadnax  v.  Eisner,  13 
Blatchf.  366);  and  his  authentication  is  sufficient  without 
the  certificate  of  the  judge  (Osgood  v.  Railroad  Co.,  6 
Biss.  330);  and  the  authentication  may  be  on  separate 
sheets  of  paper.  (Commercial  &  Sav.  Bank  v.  Corbett,  5 
Sawy.  172.)  The  Federal  court  may  issue  a  certiorari  to 
the  State  court,  to  which  a  return  that  an  appeal  had  been 
taken  would  be  insufficient.  (Ellerman  v.  New  Orleans 
R.  Co.,  2  Woods,  120;  Insurance  Co.  v.  Morse,  20  Wall. 
445;  see  Bell  v.  Dix,  49  N.  Y.  232. )  This  section  provides 
that  this  writ  shall  command  the  State  court  to  make  re- 
turn of  the  record  of  the  cause  removed  (U.  S.  v  McKee, 

4  Dill.  1;  S.  C,  3  Cent.  L.  J.  292);  and  the  mandate  that 
the  State  court  shall  proceed  no  farther  in  the  cause  is 
obligatory,  as  well  on  appeal  as  in  the  court  of  original 
jurisdiction.  (Holden  v.  Putnam  F.  Ins.  Co.,  46  N.  Y. 
1.)  The  enforcement  of  proceedings  for  removal  may  be 
b^  mandamus  (Spraggins  v.  County  Court,  Cooke,  160, 
citing  Ladd  v.  Tudor,  3  Wood.  &  M.  325;  and  see  Ex  parte 
Turner,  3  Wall.  Jr.  258);  but  without  express  authority 
by  statute,  a  Federal  court  cannot  issue  a  writ  of  manda- 
mus to  the  State  court  (Hough  v.  Western  Trans.  Co.,  1 
Bias.  425;  see  In  re  Crombie,  2  Biss.  160;  Fisk  v.  Union 
Pac.  R.  Co. ,  6  Blatchf.  362);  and  no  jurisdiction  is  conferred 
to  issue  a  mandamus  under  the  statute  (Amer.  U.  Tel.  Co. 
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V.  Bell  Telephone  Co.,  1  Fed.  Rej).  698;  1  McCrary,  175); 
so  the  circuit  court  has  no  jurisdiction  of  a  writ  of  certi- 
orari to  a  State  court  for  the  removal  of  proceedings  by 
the  State  against  a  lailroad  company  under  the  statute  of 
the  State.     (State  v.  Chicago  &  A.  R.  Co.,  6  Biss.  107.) 

Effect  of  removal. — The  removal  transfers  the  res 
with  the  cause,  as  a  necessary  part  of  the  proceedings 
(Osgood  V.  Chicago,  D.  &  V.  R.  Co.,  6  Biss.  330;  Scott  v. 
Clinton  &  S.  R.  Co.,  6  Biss.  527;  Kern  v.  Huidekoper,  2 
Morr.  Trans.  597);  and  the  fact  that  a  collateral  issue 
with  respect  to  the  res  has  sprung  up  cannot  destroy  the 
risht  of  removal.  (Osgood  v.  Chicago  D.  &  V.  R.  Co.,  6 
Biss.  330.)  So  if  a  receiver  has  been  appointed  in  the 
State  court,  he  may  be  compelled  to  account  in  the  cir- 
cuit court  after  hearing.  (Hinckley  v.  G.  C.  &  S.  R.  Co., 
12  Chic.  L.  N.  176.)  The  removal  does  not  render  a 
delivery  bond  imperative,  nor  change  the  obligations  of 
the  sureties  (Ramsay  v.  Coolbaugh,  13  Iowa,  164);  nor  in 
the  action  of  the  State  court  stayed  pending  the  decision 
of  the  Federal  court  as  to  the  right  of  removal  (Nat. 
Union  Bank  v.  Dodge,  11  The  Reporter,  641.)  It  does 
not  change  the  nature  of  the  issue,  or  the  judgment  to  be 
rendered.  (West  v.  Aurora  City,  6  Wall.  139;  Patridge 
V.  Ins.  Co.,  15  WalL  573;  DuVivier  v.  Hopkins,  116 
Mass.  128.)  If  the  cause  was  at  issue  in  the  State  court, 
no  other  pleadings  are  necessary  in  the  circuit  court 
(Merch.  &  Manuf.  Nat.  Bank  v.  Wheeler,  13  B'.atchf.  218); 
and  if  a  declaration  has  been  filed,  no  new  declaration  is 
needed.  (Bills  v.  New  Orleans,  St.  L.  &  C.  R.  Co.,  13 
Blatchf.  227;  West  v.  Smith,  101  U.  S.  263.)  And  if 
complainant  amends  his  bill,  the  circuit  court  will  not  lose 
its  jurisdiction,  although  the  amended  bill  does  not  show 
the  jurisdiction.     (Bridges  v.  Sperry,  95  U.  S.  401.) 

Practice  and  procedure. — The  case  comes  into  the 
circuit  court  in  the  same  condition  in  which  it  was  in  the 
State  court.  (Werthein  v.  Contin.  R.  &  T.  Co.,  11  Fed. 
Rep.  689;  20  Blatchf.  508.)  So  where  defendant  has  lost 
by  his  inaction  the  right  to  object  to  defective  service  of 
summons  in  the  State  court,  he  cannot  be  X)ermitted  to 
plead  it  in  abatement  in  the  circuit  court.  (Werthein  v. 
Contin.  R.  &  T.  Co.,  11  Fed.  Rep.  689;  20  Bhitchf.  508.) 
DE8TY  Removals.— 34. 
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On  removal  in  law  cases  pure  and  simple  no  repleader  is 
necessary  (Merchants'  etc.    Nat.   Bank  v.   Wheeler,  13 
Blatchf.  218;  Bills  v.  New  Orleans  etc.  R.  Co.,  13  Blatchf. 
227;  Dart  v.  McKinney,  9  Blatchf.  359;  see  as  to  former 
practice  Martin  v.   Kanouse,   1   Blatchf.    149;  S.  C,  15 
How.  198);  but  when  the  relief  sought  is  both  legal  and 
equitable,  plaintiff  must  replead  in  the  Federal  court. 
(La  Mothe  Manuf.  Co.  v.  Nat.  Tube  Works,  15  Blatchf. 
432.)    So  where  a  suit  in  a  State  court  unites  legal  and 
equitable  matters,  a  repleader  is  necessary  to  frame  the 
pleadings  anew,  so  as  to  make  it  distinctively  a  suit  at 
law  or  one  in  equity,  or  to  divide  it  into  two  suits,  one  at 
law  and  the  other  in  equity  (Green  v.  Custard,  23  How. 
184;  Thompson  v.  Railroad  Cos.,  6  WalL  134;  Partridge 
V.  Insurance  Co.,  15  Wall.  573;  Hurt  v.  Hollingsworth, 
100  U.  S.  100;  Akerley  v.  Vilas,  2  Biss.  110;  Fisk  v. 
Union  P.  R.   Co.,  8  Blatchf.  299;  Dart  v.  McKinney,  9 
Blatchf.  359;  Sands  v.  Smith,  1  Dill.  290);  and  the  Fed- 
eral court  is  competent  to  make  all  orders  necessary  to 
mold  it  into  a  legal  or  equitable  case,  or  recast  it  into  two 
cases,  one  at  law  and  the  other  in  equity.     (La  Mothe 
Manuf.  Co.  v.  Nat  Tube  Wks.,  15  Blatchf.  432;  Sands  v. 
Smith,  1  Dill.  290.)     A  law  action  must  proceed  as  sach, 
although  brought  in  the  name  of  the  real  party  in  in- 
terest, instead  of  the  party  holding  the  bare  legal  title. 
(Thompson  v.  Railroad  Cos.,  6  Wall.  134;  Weed  Sew. 
Mach.  Co.  V.  Wicks,  3  Dill.  261;  Bushnell  v.  Kennedy,  9 
WalL  391;  (Knapp  v.  Railroad  Co.,  20  WaU.  117;  Wood 
V.  Davis,  18  How.  467;  see  Suydam  v.  Ewing,  2  Blatchf. 
359.)    The  practice  after  removal  is  to  be  the  same  as  if 
the  cause  nad  originally  been  brouj^ht  in  the  Federal 
court  (Suydam  v.  Ewing,  2  Blatchf.  350;  Akerly  v.  Vilas, 
2  Biss.   110),   including  the  allowance  of  amendments 
which  may  be  made  in  furtherance  of  justice,  and  within  the 
scope  of  the  original  cause  of  action.     (Toucey  v.  Bowen, 
1  Biss.  81;  Suydam  v.  Ewing,  2  Blatchf.  359;  Barclay  v. 
Levee  Coram'rs,   1  Woods,  254;   Dart  v.   McKinney,  9 
Blatch.  350;  Houser  v.  Clayton,  3  Woods,  373;  see  Parker 
V.  Overman,  18  How.  137.)  The  petition  may  be  amended 
either  by  curing  defective  averments,  or  by  substitatiiig 
additional  or  new  allegations  (Woolridge  v.  McKenna,  8 
Fed.  Rep.  650);  and  where  by  mistake  the  plwitiff  de- 
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scribed  himself  in  the  original  petition  as  a  citizen  of  the 
State  where  suit  was  brought,  he  will  be  allowed  to  amend 
and  state  his  true  citizenship.  (Barclay  v.  Levee  Comm'rs, 
1  Woods,  354;  Houser  v.  Clayton,  3  Woods,  373;  and  see 
record  amended  by  consent:  Parker  v.  Overman,  18  How. 
137.)  The  equity  practice  and  procedure  of  the  Federal 
courts  is  regulated  by  the  rules  promulgated  by  the  Su- 
preme Court  of  the  United  States.  (Martindale  v.  Waas, 
12  Fed.  Rep.  551;  3  McCrary,  637.)  State  laws  will  be 
enforced  after  the  removal  of  the  cause  (Taylor  v.  Ypsi- 
lanti,  4  Morr.  Trans.  326;  Ouachita  Co.  v.  Wolcott,  2 
Morr.  Trans.  548;  S.  C,  11  Fed.  Rep.  623;  Soustiby  v. 
Keeley,  11  Fed.  Rep.  578,  and  note);  so  State  laws  as  a 
rule  of  property  will  be  followed.  (Burt  v.  Keyes,  1 
Flippin,  61;  see  Talcott  v.  Pine  Grove,  1  Flippin,  120; 
Kinff  V.  Worthington,  3  Morr.  Trans.  101 ;  Potter  v.  Nat. 
Bank,  102  U.  S.  163;  Railroad  Co.  v.  Koontz,  3  Morr. 
Trans.  34.) 

Jurisdiction. -^To  give  the  United  States  courts  juris- 
diction on  the  ground  of  citizenship,  the  controversy  must 
be  wholly  between  citizens  of  different  States  (Walsh  v. 
Memphis  C.  &  N.  W.  R.  Co.,  6  Fed.  Rep.  797;  2  McCrary, 
1 56) ;  and  unless  the  circuit  court  can  take  jurisdiction  of  the 
whole  cause,  it  cannot  be  removed.  (State  v.  Babcock,  4 
Wash.  C.  C.  345;  Beardsley  v.  Torrey,  1  Wash.  C.  C. 
286;  Smith  v.  Rines,  2  Sum.  338.)  Mere  temporary  resi- 
dence will  not  confer  citizenship.  (Prentiss  v.  Barton,  1 
Brock.  389.)  It  will  not  be  presumed  that  a  party  was  a 
citizen  at  the  institution  of  the  suit  merely  because  he  was 
such  at  the  time  of  the  transaction  out  of  which  it  grew. 
(Mining  &  Manuf.  Co.  v.  Bradley,  4  Morr.  Trans.  384.) 
If  the  order  of  bail  obtained  on  the  oath  of  plaintiff  states 
that  the  defendant  is  not  a  citizen  of  the  State,  there  is  no 
need  of  any  further  proof  of  that  fact.  (Brown  v.  Crippen, 
4  Hen.  &  M.  173.)  The  decision  of  the  State  court  is  not 
conclusive  as  to  the  right  of  removaL  (Hunter  v.  Royal 
Canadian  Ins.  Co.,  3  Hughes,  234;  Cobb  v.  Globe  Mut.  J>. 
Ins.  Co.,  3  Hughes,  452.)  The  circuit  court  is  not  pre- 
cluded thereby  from  determining  for  itself  whether  the 
removal  was  made  in  time.  (Trader's  Bk.  v.  Tallmadge, 
9  Fed.  Rep.  363;  20  Blatchf.  39.)     Whether  the  cause 
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has  h*^exL  removed,  may  be  decided  by  either  court,  but  in 
case  of  conflict  the  decision  <  f  the  Federal  court  will  pre- 
vail. (National  Union  Bank  v.  Dodge,  1 1  The  Reporter, 
641. )  The  jurisdiction  of  the  State  court  is  not  dislodged 
except  by  full  compliauce  with  the  requirements  of  the 
statute.  (Burdick  v.  Hale,  7  Biss.  96. )  The  statute  con- 
templates such  cases  only  as  are  liable  to  removal.  (Smith  v. 
Rines,  2  Sum.  338.)  So  if  a  party  is  not  strictly  entitled  to 
remove,  the  State  court  is  bound  to  maintain  its  jurisdic- 
tion. (Gaughran  v.  W.F.  Ins.  Co.,  3  Biss.  485;  Kmgsbury 
V.  Kingsbury,  3  Biss.  570;  State  v.  C.  &  A.  R.  Co.,  6 
Biss.  107;  Yulee  v.  Vose,  94  U.  S.  639;  Robinson  v.  Pot- 
ter, 43  N.  H.  188;  Short  v.  Wilson,  1  Bush,  350;  Amory 
V.  Amory,  96  U.  S.  186;  Cooley  v.  Lawrence,  5  Duer, 
605;  Brian  v.  Ponder,  23  Ga.  480;  Redmond  v.  Russell, 
12  Johns.  153;  Fish  v.  Fish,  4  Martin  N.  S.  676;  Darst  v. 
Bates,  61  111.  439.)  For  although  a  suit  might  have  been 
brought  in  the  circuit  court,  it  cannot  be  removed  unless 
provision  is  made  for  its  removal  by  statute.  (Dennistoun 
V.  N.  Y.  &  N.  H.  R.  Co.,  2  Abb.  Pr.  4 J 5.)  Where  there 
is  a  Federal  question  involved  in  the  suit,  the  circuit  court 
has  jurisdiction  without  regard  to  the  citizenship  of  the 
parties.  (Crescent  City  L.  S.  Co.  v.  Butchers'  Union  Co., 
12  Fed.  Rep.  225.)  The  questions  involved  need  not  be 
all  of  a  Federal  character;  if  a  sing;le  one  exists  it  is  snffi- 
cient.  (Cohens  v.  Virginia,  6  Wheat.  379.)  A  contro- 
versy between  a  maker  of  certain  notes  secured  by  trust 
deed  and  a  national  bank  attempting  to  enforce  such  deed, 
is  a  Federal  question.  (Swope  v.  Leffingwell,  3  Morr. 
Trans.  602.)  The  dissolution  of  an  injunction  involves  no 
Federal  question  (Fasnacht  v.  Frank,  23  Wall.  416);  nor 
a  suit  to  recover  State  taxes.  (Berger  v.  Douglas  Co. ,  5 
Fed.  Rep.  23;  2  McCrary,  4S3.)  So  a  suit  to  declare  lie 
right  of  a  candidate  elected  under  a  State  law  involves  no 
Federal  question.  (Dubuelet  v.  State,  2  Morr.  Trans.  559.) 
The  question  whether  the  title  of  the  true  owner  of  lands 
is  extinguished  by  adverse  possession  is  not  a  Federal 
question.  (Poppe  v.  Langford,  3  Morr.  Trans.  762.) 
Where  it  appears  at  the  trial  that  there  is  no  question 
involved  in  the  case  which  it  is  competent  for  tho  court  to 
decide,  the  case  will  be  dismissed.  (Blanchard  v.  Sprague, 
1  Cliff.  288.) 
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Procedure. — The  procedure  in  the  circuit  court  is  as  of 
original  cognizance  (Wertheinv.  Continental  R.  &  T.  Co., 
12  Fed.  Rep.  690;  Kams  v.  Atlantic  &  0.  R.  Co.,  10 Fed. 
Rep.  309),  and  as  in  all  cases  originally  brought  therein. 
(Bills  V.  N.  0.,  St.  L.  etc.  R.  Co.,  13  Blatchf.  227;  see 
Howe  S.  M.  Co.  v.  Edwards,  15  Blatchf.  403;  Kelly  v. 
Virginia  P.  Ins.  Co.,  3  Hughes,  449.)  The  jurisdiction  of 
the  circuit  court  is  in  no  sense  appellate  (Bushnell  v. 
Kevnedy,  9  Wall.  387),  and  questions  passed  upon  in  the 
State  court  cannot  be  reviewed.  (Brooks  v.  Farwell,  4 
Fed.  Rep.  166;  2  McCrary,  220.)  It  will  not  review  the 
orders  and  rulings  made  by  the  State  court.  (Smith  v. 
Schwed,  11  The  Reporter,  730.)  If  the  State  court  re- 
fused to  set  aside  a  summons  when  the  party  is  exempt 
from  service,  the  decision  on  a  plea  in  abatement  cannot 
be  reviewed  or  reversed.  (Brooks  v.  Farwell,  4  Fed.  Rep. 
166;  2  McCrary,  220.)  The  res  is  transferred  with  the 
case  (Osgood  v.  Chicago  etc.  R.  Co.,  7  Chic.  L,  N.  241;  2 
Cent.  L.  J.  275,  283);  but  funds  in  the  hands  of  a  sheriff 
are  no  part  of  the  subject-matter,  and  the  court  has  no 
control  over  them  (Smith  v.  Schwed,  9  Fed.  Rep.  483); 
but  it  may  require,  after  removal,  the  receiver  appointed 
by  the  State  court  to  account  for  funds  in  his  hands,  and 
make  him  chargeable  with  interest.  (Hinckley  v.  Railroad 
Co.,  100  U.  S.  153.)  Property  in  custody  in  a  replevin 
suit  should  be  sold,  and  the  proceeds  brought  into  court. 
(Dennistoun  v.  Draper,  5  Blatchf.  336. )  The  suit  brings 
along  with  it  as  an  incident  all  the  costs  which  accrued  or 
attached  under  the  State  law.  The  acts  of  Congress  apply 
only  to  subsequent  costs.  (Warren  v.  Ives,  1  Flippin, 
356;  Scupps  v.  Campbell,  3  Cent.  L.  J.  521;  contra^  Cog- 
gill  V.  Lawrence,  2  Blatchf.  304.)  If  the  amount  recov- 
ered is  less  than  five  hundred  dollars,  the  plaintiff  cannot 
recover  costs.  (Brooks  v.  Phoenix  Mut.  L.  Ins.  Co.,  16 
Blatchf.  182.)  If  the  petitioner  has  complied  with  the  re- 
quirements of  the  act,  he  may,  by  answer,  raise  the  ques- 
tion of  loss  of  jurisdiction  by  reason  of  the  proceedings  for 
removal  (Shaft  v.  Phoenix  M.  L.  Ins.  Co.,  67  N.  C.  544; 
De  Campv.  N.  J.  M.  L.  Ins.  Co.,  2 Sweeney,  481);  audit  is 
not  necessary  for  him  to  plead  the  proceedings  to  the  juris- 
diction. (Kanouse  v.  Martin,  15  How.  198.)  So  a  non- 
resident filing  a  petition  and  bond  for  removal  is  not  a 
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waiver  of  his  right  to  object  to  the  service  on  him  while 
attending  as  a  witness  in  another  State.  (Atchison  v. 
Morris,  11  Fed.  Rep.  582;  11  Biss.  191.) 

Authority  of  court. — Proceedings  had  in  the  State 
coart  are  not  vacated  by  the  removal.  (Harrison  Wire 
Co.  V.  Wheeler,  11  Fed.  Rep.  206;  Kern  v.  Huidekoper, 
2  Morr.  Trans.  617;  Diggs  v.  Wolcott,  4  Cranch,  379.) 
The  removal  takes  the  case  in  the  condition  in  which  it 
was  when  the  State  court  was  deprived  of  its  jarisdiction 
(Bell  V.  Dix,  49  N.  Y.  232;  Fisk  v.  Union  Pac.  R.  Co.,  6 
Blatchf.  362);  and  where  an  action  commenced  in  a  State 
court  in  which  the  distinction  between  legal  and  equitable 
procedure  is  done  away  with  is  removed,  it  is  removed  to 
that  side  of  the  court  where  appropriate  relief  can  be  ob- 
tained. (Commercial  &  Sav.  Bk.  v.  Corbett,  5  Sawy,  172; 
following  Mahoney  Min.  Co.  v.  Bennett,  4  Sawy.  289.) 
And  for  the  purpose  of  jurisdiction,  the  circuit  court  has 
power  to  ascertain  the  real  matter  in  dispute,  and  arrange 
the  parties  on  one  side  or  the  other.  (French  v.  Hay,  22 
Wall.  250.)  The  circuit  court  has  no  jurisdiction  to  en- 
join the  proceedings  of  a  State  court.  (People  v.  Detroit 
Sup.  Ct.  Judges,  41  Mich.  31.)  Nor  can  it  stay  proceed- 
ings in  the  State  court  (French  v.  Hay,  22  Wall.  250);  but 
it  has  jurisdiction  to  grant  a  provisional  remedy  before  the 
first  day  of  the  next  term  on  which  a  party  must  enter  a 
copy  of  his  record  (In  re  Barnesville  &  Moorehead  R.  Co., 
4  Fed.  Rep.  10;  2  McCrary,'  216);  and  it  may  protect  a 
party  by  injunction  against  a  judgment  in  the  State  court, 
rendered  after  a  proper  application  for  removal  (N.  O.  City 
R.  Co.  V.  Crescent  City  K.  Co.,  5  Fed.  Rep.  160);  but  ex 
•parte  orders  to  restrain  proceedings  will  be  issued  only 
where  there  is  danger  from  irreparable  injury  from  delay. 
(Duncan  v.  Gegan,  101  U.  S.  810.)  The  Federal  courts 
may  protect  a  party  by  injunction  after  a  proper  applica- 
tion to  remove  has  been  made.  (Smith  v.  Schwed,  11  The 
Reporter,  730;  Duncan  v.  Green,  100  U.  S.  810.)  So  the 
right  of  interveners  to  an  injunction  follows  as  a  matter  of 
course.  (Benedict  v.  Williams,  10  Fed.  Rep.  208;  20 
Blatchf.  276.)  An  application  to  dissolve  an  injunction 
cannot  be  heard  before  the  return  day,  when  it  involves 
the  consideration  of  the  case  as  an  entirety,  and  the  dis- 
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solution  conld  not  be  granted  without  changing  the  statu  8 
of  the  parties.  (Pacific  R.  Co.  v.  Ketchum,  101  U. 
S.  298.) 

§  112.  Process,  not  aflTectecl  by* — That 
when  any  suit  shall  be  removed  from  a  State  court 
to  a  circuit  coui:t  of  the  United  States,  any  attach- 
ment or  sequestration  of  the  goods  or  estate  of  the 
defendant  had  in  such  suit  in  the  State  court  shall 
hold  the  goods  or  estate  so  attached  or  sequestered  to 
answer  the  final  judgment  or  decree  in  the  same  man- 
ner as  by  law  they  would  have  been  held  to  answer 
final  judgment  or  decree  had  it  been  rendered  by 
the  court  in  which  such  suit  was  commenced;  and 
all  bonds,  undertakings,  or  security  given  by  either 
party  in  such  suit  prior  to  its  removal  shall  re- 
main valid  and  effectual  notwithstanding  said  re- 
moval; and  all  injunctions,  orders,  and  other  pro- 
ceedings had  in  such  suit  prior  to  its  removal  shall 
remain  in  full  force  and  effect  until  dissolved  or 
modified  by  the  court  to  which  such  suit  shall  be 
removed.  (Act  of  March  3,  1875,  sec.  4;  18  U.  S. 
Stats.  470;  1  Sup.  Rev.  Stats.  175.  Rev.  Stats. 
sec.  646  superseded. 

See  Desty's  Rkmoval.  sec.  110. 

Original  process. — The  intention  of  this  section  is  to 
clothe  the  circuit  court  with  the  powers  of  the  State  court 
iu  administering  remedies  (Garden  City  Manuf.  Co.  v. 
Smith,  1  Dill.  305);  and  if  an  attachment  prevail  over  an 
assignment  under  the  State  law,  it  will  have  the  same 
effect  in  the  circuit  court  (Clarke  v.  F.  C.  &  M.  Ins.  Co., 
21  Law  Reporter,  394);  and  if  an  injunction  has  been 
granted,  it  remains  in  force  until  modified  or  dissolved  by 
the  circuit  court.  (Northwestern  D.  Co.  v.  Corse,  4  Biss. 
614;  McLeod  v.  Duncan,  6  McLean,  342;  Peters  v.  Peters, 
41  Ga.  242;  see  Hatch  v.  Chicago,  R.  I.  &  P.  R.  Co.,  6 
Blatchf.  106.)     "  Original  process"  includes  mesne  process 
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issuing  out  of  the  State  court;  scan  attachment,  though  is- 
sued bf  ter  summoDS,  is  preserved.  (Barney  v.  Globe  Bank, 
5Blatchf.  107;  but  see  T^ew  England  Screw  Co.  v.  Bliven, 
3  Blatch.  240.)  So  a  motion  to  dissolve  an  attachment 
may  be  made  after  removal  to  the  circuit  court.  (Garden 
City  Manuf.  Co.  v.  Smith,  1  Dill.  305.)  It  is  the  inten- 
tion of  the  law  to  authorize  and  require  that  the  question 
of  dissolving,  continuing  or  perpetuating  an  injunction 
shall  be  dwelt  with  by  the  courts  of  the  United  States. 
(Perry  v.  Sharpe,  8  Fed.  Rep.  24;  see  In  re  County 
Judge  of  Virginia,  3  Hughes,  576.) 

In  ^neral. — The  object  of  this  section  is  to  secure  in 
each  State  one  method  of  procedure  in  all  common-law 
cases  and  to  adopt  the  procedure  of  the  State  courts. 
(Bills  V.  St.  Lawrence  &  C.  R.  Co.,  13  Blatchf.  227.)  The 
statutes  of  1833,  1863  and  1S68  are  statutes  where  the 
right  of  removal  depends  on  the  subject-matter  of  the 
suit  (Fisk  V.  Union  Pac.  R.  Co.,  Blatchf.  .362),  and  under 
all  three  acts  the  whole  suit  must  be  removed.  (Fisk  v. 
Union  Pac.  R.  Co.,  C  Blatchf.  362.)  The  jurisdiction  of 
ihe  circuit  court  under  the  Act  of  1863  is  not  taken  away 
by  the  Act  of  1867  (Lamar  v.  Dana,  10  Blatchf.  34);  but 
so  much  of  this  section  as  provides  for  the  removal  of  a 
judgment  where  the  cause  was  tried  by  a  jury  is  in  con- 
flict with  the  seventh  ameudment  to  the  Constitution, 
and  is  void.  (Justices  v.  Murray,  0  Wall.  274.)  Orders 
made  in  the  State  court,  but  not  complied  wilh,  should 
be  recognized  and  enforced  after  removal,  unless  set  aside 
or  modified  in  the  Federal  court.  (Williams  Mow.  &  R. 
Co.  V.  Raynor,  7  Biss.  245.)  Original  process  includes 
any  process  issuing  out  of  the  State  court.  (Barney  v. 
Globe  Bank,  5  Blatchf.  107.)  This  section  is  not  affected 
by  the  provisions  of  Revised  Statutes,  section  seven  hun- 
dred and  twenty.     (Perry  v.  Sharp,  8  Fed.  Rep.  24.) 

Attachments. — The  circuit  court  becomes  clothed 
with  the  powers  of  the  State  court  under  this  section. 
(Garden  City  Manuf.  Co.  v.  Smith,  1  DUl.  305.)  And 
attachments  hold  the  property  after  removal  (New  En- 
gland Screw  Co.  v.  Bliven,  3  Blatchf.  240;  see  under 
Judiciary  Act,  Barney  v.  Globe  Bank,  5  Blatchf.  107); 
and  if  the  party  had  made  application  for  an  attachment, 
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he  may  proceed  to  get  an  attachment  after  removal.  (Bills 
V.  N.  0.  St.  L.  &  C.  R.  Ck).,  13  Blatchf.  227.)  If  an  action 
by  attachment  against  a  non-resident  is  removed,  the  cir- 
cuit court  may  proceed  in  the  cause  (U.  S.  v.  Ottoman,  1 
Hughes,  313);  and  if  it  takes  precedence  over  an  assign- 
ment under  the  State  l&w  the  circuit  court  may  enforce  it 
(Clarke  v.  F.  0.  &  M.  Ins.  Co.,  21  Law  Reporter,  394); 
but  if  it  be  a  separate  process,  it  will  not  carry  with  it  a 
lien  on  the  property  in  case  of  removal.  (New  England 
Screw  Co.  v.  Bliven,  3  Blatchf.  240  )  A  motion  to  dis- 
solve an  attachment  when  authorized  by  the  State  law 
may  be  made  in  the  circuit  court,  and  if  denied  may 
be  renewed  at  the  discretion  of  the  court  (Garden 
City  Manuf.  Co.  v.  Smith,  1  Dill.  305);  such  motion  may 
be  made  after  removal  if  authorized  under  State  laws  and 
practice.    (Garden  City  Manuf.  Co.  v.  Smith,  1  Dill.  305.) 

Inj unction. — An  injunction  issued  by  a  State  court 
remains  in  force  till  modified  or  dissolved  by  the  circuit 
court;  and  it  may  maintain,  continue,  modify  or  dissolve 
the  injunction  issued  by  the  State  court.  (Watson  v. 
Boudurant,  2  Woods,  166;  Smith  v.  Schwed,  6  Fed.  Rep. 
455;  2  McCrary,  441.)  Upon  the  modification  of  an  in- 
junction it  may  require,  as  a  condition,  that  defendant 
give  a  bond  to  secure  plaintiff  against  any  injury  which 
may  result,  or  to  perform  the  final  decree  concerning  the 
same.  (City  of  Portland  v.  Oregon  Railway  Co.,  7  Sawy. 
112.)  Upon  removal  an  injunction  will  not  be  dissolved 
upon  the  ground  that  the  bill  filed  was  not  verified  ac- 
cording to  law  and  practice  of  the  courts  of  chancery. 
(Smith  V.  Schwed,  6  Fed.  Rep.  455;  2  McCrary,  441.) 
An  application  to  dissolve  an  injunction  could  not  be  con- 
sidered before  the  return  day,  where  it  involved  the  case 
as  an  entirety,  or  where  it  would  change  the  status  of  the 
parties.  (New  Orleans  City  R.  Co.  v.  Crescent  City  R. 
Co.,  5  Fed.  Rep.  160.)  Under  the  Act  of  1866  an  injunc- 
tion issued  by  the  State  Court  was  ip^o  facto  dissolved  by 
the  removal,  as  no  mention  is  made  of  injunctions  in  said 
act.  (McLeod  v.  Duncan,  5  McLean,  343;  Hatch  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  6  Blatchf.  105.) 

§  lis.      I^lsmlfliflial,  -vrlien.— That  if,  in  any 
suit  commenced  in  a  circuit  court,  or  removed  from 
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a  State  court  to  a  circuit  court  of  the  United  States, 
it  shall  appear  to  the  satisfaction  of  said  circuit 
court,  at  any  time  after  such  suit  has  been  brought 
or  removed  thereto,  that  such  suit  does  not  really 
and  substantially  involve  a  dispute  or  controversy 
properly  within  the  jurisdiction  of  said  circuit 
court,  or  that  the  parties  to  said  suit  have  improp- 
erly or  collusively  made  or  joined,  either  as  plain- 
tiffs or  defendants,  for  the  purpose  of  creating  a 
case  cognizable  or  removable  under  this  act;  the 
said  circuit  court  shall  proceed  nd  farther  therein, 
but  shall  dismiss  the  suit  or  remand  it  to  the  court 
from  which  it  was  removed,  as  justice  may  require, 
and  shall  make  such  order  as  to  costs  as  shall  be 
just,  [but  the  order  of  said  circuit  court  dismissing 
or  remanding  said  cause  to  the  State  court  shall  be 
reviewable  by  the  Supreme  Court  on  writ  of  error 
or  appeal,  as  the  case  may  be.*]  (Act  of  March  3, 
1875,  sec.  5;  18  U.  S.  Stats.  470;  1  Sup.  Rev. 
Stats.  175.     See  Amendments,  1887-88,  p.  884  w.) 

*  This  last  clause  repealed  by  Act  of  1887: 25  U.  S.  Stats.  433,  sec.  6. 
See  Desty's  Remoyal.  sec.  112. 

When  a  cause  removed  from  State  to  circuit 
court  will  or  will  not  be  resianded. — (See  Ayres  v. 
Wiswall,  112  U.  S.  187;  CoUins  v.  WeUington,  31  Fed. 
Rep.  244;  Rumsey  v.  Call,  28  Fed.  Rep.  769;  Carsan  v. 
Dunham,  121  U.  S.  421;  Lazensky  v.  Supreme  Lodge  K. 
of  H.,  32  Fed.  Rep.  417;  Anderson  v.  Appleton,  32  Fed. 
Rep.  855;  Perry  v.  Clift,  32  Fed.  Rep.  801;  Manley  v. 
Olney,  32  Fed.  Rep.  708.)  On  motion  to  remand,  the 
court  will  not  inquire  into  the  truth  of  the  allegations  or 
sufficiency  of  the  pleadings,  but  will  leave  such  matters 
to  the  trial  of  the  case.  (Hux  v.  Caspar,  31  Fed.  Rep. 
499.) 

Order  of  remand  not  appealable. — Since  the  Act 
of  March  3,  1887,  took  effect,  the  Supreme  Court  has  no 
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power  to  review  on  appeal  or  in  error  an  order  of  a  circuit 
court  remanding  a  cause  to  a  State  court  (Morey  v.  Locl^- 
hart,  123  U.  S.  56);  and  this  is  so,  whether  the  suit  was 
begun  and  the  removal  had  before  or  after  said  act  took 
eflfect.  (Wilkinson  v.  Nebraska,  123  U.  S.  286;  Sherman 
V.  GrinneU,  123  U.  S.  679. ) 

Bexnanding  cause — ^Want  of  Jurisdiction.— The 

court  will,  without  formal  motion,  take  notice  o^  a  juris- 
dictional matter  which  is  ground  to  remand  the  cause. 
(Beede  v.  Cheeney,  5  Fed.  Rep.  388.)  So  if  the  petition 
and  affidavit  fail  to  bring  the  case  within  the  statute,  it 
is  the  duty  of  the  circuit  court  to  remand  it.  (Dennistoun 
V.  Draper,  5  Blatchf.  336.)  If  the  case  does  not  substan- 
tially involve  a  controversy  within  the  jurisdiction  of  the 
court,  it  will  be  the  duty  of  the  court  to  remand  it. 
(Stevens  V.  Richardson,  13  The  Reporter,  678;  Railroad 
Co.  V.  Mississippi,  102  U.  S.  135;  Ryan  v.  Young,  20 
Alb.  L.  J.  79;  8  The  Reporter,  229.)  Where  the  juris- 
diction is  not  clear  as  to  whether  a  party  is  a  necessary  or 
formal  party,  and  there  is  no  controversy  wholly  between 
citizens  of  different  States  which  can  be  fully  determined, 
the  cause  will  be  remanded.  (Evans  v.  Faxon,  10  Fed. 
Rep.  312;  11  Biss.  175.)  If  the  case  is  not  one  of  Fedeial 
cognizance,  it  may  be  dismissed  or  remanded  at  any  stage 
of  the  proceedings.  (Dennistoun  v.  Draper,  5  Blatchf. 
3.36;  Pollard  v.  Dwight,  4  Cranch,  421;  Wood  v.  Mat- 
thews, 2  Blatchf.  370;  Murray  v.  Patrie,  6  Blatchf.  343.) 
The  Federal  court  cannot  proceed  unless  it  has  jurisdic- 
tion, whatever  the  condition  of  the  parties  may  be  ( Mc- 
Murdy  v.  Conn.  G.  C.  Ins.  Co.,  9  Chic.  L.  N.  324;  Young 
V.  Andes  Ins.  Co.,  3  Cent.  L.  J.  719),  and  it  must  deter- 
mine for  itself  the  question  of  jurisdiction.  (Field  v. 
Lownsdale,  Deady,  288.)  Where  the  jurisdictional  facts 
are  contested,  the  circuit  court  will  not  determine  them  on 
a  motion  to  remand  the  cause.  (Dennistoun  v.  Draper,  5 
Blatchf.  336;  Hodson  v.  Mil  ward,  3  Grant,  418.)  The 
cause  will  be  remanded  where  the  proceeding  is  under  a 
local  statute,  and  could  not  be  litigated  in  a  United  States 
court.  (Lehigh  Co.  v.  Central  R.  Co.,  4  Week.  Notes, 
187.)  The  objection  to  the  want  of  jurisdiction,  appear- 
ing on  the  face  of  the  record,  must  be  taken  by  motion  to 
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remand.  (Hoyt  v.  Wright,  4  Fed.  Rep.  168;  2  McCrary, 
222.)  The  record,  including  the  petition,  must  show  juris- 
diction in  the  circuit  court,  and  any  omission  (Trafton  v. 
Nougues,  4  Sawy.  178;  Gold  W.  &  W.  Co.  v.  Keyes,  96  U.  S. 
199)  not  afterward  supplied  is  cause  for  a  remand;  but 
if  the  proceedings  are  so  amended  as  to  remove  all  objec- 
tions, the  cause  will  not  be  remanded.  (Edgerton  v. 
Gilpin,  3  Woods,  277.)  That  a  suit  may  be  removed  to, 
although  it  could  not  be  originally  brought  in,  the  Federal 
court,  is  not  aflfected  by  the  provisions  for  the  dismissal  or 
remanding  of  suits  not  really  and  substantially  involving 
a  dispute  or  controversy  within  the  jurisdiction  of  the  cir- 
cuit courts,  (Warner  v.  Pennsylvania  R.  Co.,  13  Blatchf. 
231.)  The  cause  cannot  be  remanded  on  the  ground  that 
it  is  not  susceptible  of  decision  after  complainant  files  a 
new  bill  in  the  circuit  court.  (Carrington  v.  Florida  R. 
Co..  9  Blatchf.  467;  see  Ayres  v.  Wiswall,  112  U.  S.  187; 
Collins  V.  Wellington,  31  Fed.  Rep.  244;  Rumsey  v.  Call, 
28  Fed.  Rep.  769;  Carson  v.  Dunham,  121  U.  S.  421; 
Lazensky  v.  Supreme  Lodge  K.  of  H.,  32  Fed.  Rep.  417; 
Anderson  v.  Appleton,  32  Fed.  Rep.  855 ;  Perry  v. 
Clift,  32  Fed.  Rep.  801  ;  Manley  v.  Olney,  32  Fed. 
Rep.  708.)  On  motion  to  remand,  the  court  will  not 
inquire  into  the  truth  of  the  allegations  or  sufficiency  of  the 
pleadings,  but  will  leave  such  matters  to  the  trial  of  the 
case.     (Hux  v.  Casper,  31  Fed.  Rep.  499.) 

Motion  to  remand. — A  motion  to  remand  will  not  be 
entertained,  unless  from  unavoidable  necessity,  to  ascer- 
tain the  appropriate  tribunal  to  hear  and  determine  the 
case  (Dennistoun  v.  Draper,  5  Blatchf.  336);  and  the  ques- 
tion of  the  right  to  remove  cannot  be  raised  on  motion  be- 
fore trial,  but  at  the  trial  it  may.  (Dennistoun  v.  Draper, 
5  Blatchf.  336.)  A  plaintiff  may  move  to  dismiss,  al- 
though two  terms  have  elapsed  since  the  filing  of  the 
transcript,  if  he  has  not  appeared  and  pleaded.  (Price  v. 
Sommers,  8  Chic.  L.  N.  290. )  The  party  who  alleges  that 
the  removal  has  been  improperly  made  must  make  such 
fact  clearly  appear  (Hodson  v.  Milward,  3  Grant,  418); 
and  the  admission  by  an  attorney  of  service  of  a  rule  to 
plead  is  an  admission  of  the  regularity  of  the  proceeding. 
(Abranches  v.  Schell,  4  Blatchf.  256. )    If  a  case  has  been 
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improperly  removed,  the  circuit  court  may  remand  it  (Pol- 
lard V.  Dwight,  4  Cranch,  421;  Urtetique  v.  D'Arcy,  9 
Peters,  692;  Ins.  Co.  v.  Francis,  11  Wail.  210;  Field  v. 
Lownsdale,  Deady,  288;  Galvin  v.  Boutwell,  9  Blatchf. 
470;  State  V.  Babcock,  4  Wash.  C.  C.  345);  although  the 
party  seeking  a  removal  has  filed  a  cross-bill  in  the  circuit 
court  against  parties  who  are  all  citizens  of  a  different 
State.  (Donohoe  v.  Mariposa  L.  &  M.  Co.,  5  Sawy.  63.) 
So,  also,  if  an  order  for  removal  was  improperly  made. 
(Field  V.  Lownsdale,  Deady,  288.)  That  the  proceed- 
ings sought  to  be  removed  are  a  mere  mode  oi  execu- 
tion and  relief  inseparably  connected  with  the  original 
judgment  will  be  grounds  for  remand  (Buford  v.  Strother, 
10  Fed.  Rep.  406;  3  McCrary,  253;  Boyd  v.  Bradish, 
10  Fed.  Rep.  406;  3  McCrary,  253);  but  otherwise  if 
they  constitute  an  independent  controversy,  with  new 
parties  and  new  liabilities.  (Buford  v.  Strother,  10  Fed. 
Rep.  406;  3  McCrary,  253.)  When  a  cause  is  once  re- 
moved,  and  there  are  no  jurisdictional  objections  to  its 
remaining,  it  will  not  be  remanded  for  defects  or  irregu- 
larities that  can  be  remedied,  or  which  have  not  worked 
any  prejudice  to  the  opposite  party.  (Dennis  v.  Alachua 
Co.,  3  Woods,  683.)  Where  the  cause  is  one  of  Federal 
cognizance,  the  right  to  have  it  remanded  because  of  de- 
fects in  the  mode  of  removal  may  be  waived  (Price  v. 
Sommers,  8  Chic.  L.  N.  290);  but  there  is  no  waiver  of 
the  right  where  the  cause  is  not  really  and  substantially 
one  of  Federal  jurisdiction.  (Price  v.  Sommers,  8  Chic. 
L.  N.  290.)  This  section  did  not  intend  that  the  suit 
should  be  dismissed  or  remanded  on  account  of  irregulari- 
ties provided  it  satisfactorily  appears  that  the  circuit  court 
has  jurisdiction.  (Osgood  v.  Chicago  etc.  R.  Co.,  2  Cent. 
L.  J.  275,  283;  7  Chic.  L.  N.  241;  see  Parker  v.  Ovennan, 
18  How.  141.)  If  the  citizenship  of  the  petibioner  is  in 
dispute,  the  question  will  not  bo  decided  on  motion  to  re- 
mand. (Heath  v.  Austin,  12  Blatchf.  320. )  Where  there 
is  no  allefi^ation  as  to  the  citizenship  of  the  plaintiff,  the 
cause  willbe remanded  ( Abercrombie  v.  Dupins,  1  Cranch, 
343;  Wood  v.  Wagnan,  2  Cranch,  9;  Sherman  v.  W^ind- 
Bor  Manuf.  Co.,  11  Fed.  Rep.  852;  19  Blatchf.  314);  or 
where  citizenship  is  allej^ed  in  the  present  tense  (Beede  v. 
Cheeney,  5  Fed.  Rep.  3SS);  and  the  objection  will  not  be 
Destt  Removals.— 3  .>. 
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entertained  if  tho  information  concerning  hi:;  interest  is 
vague  or  undefined,  or  there  is  delay  in  making  the  objec- 
tion. (Hervey  v.  Illinois  M.  R.  Co.,  12  Chic.  L.  ^. 
407. )  Where  a  suit  is  removed  on  account  of  alienage, 
it  will  not  be  remanded  for  the  reason  that  the  alien  sub- 
sequently became  a  citizen.  ( Houser  v.  Clayton,  3  Woods, 
273.  If  the  citizenship  of  petitioner  is  not  seriously  con- 
tested, the  case  may  be  remanded  on  motion.  (Galvin  v. 
Boutwell,  9  BlatchL  470. )  Where  a  minor  was  a  party,  it 
was  held  that  he  was  incapable  of  consenting  to  the  re- 
moval, and  the  cause  was  remanded.  (Kingsbury  v. 
Kingsbury,  3  Biss.  60. )  The  motion  to  remand  admits 
the  facts  set  out  in  the  petition  (Buttner  v.  Miller,  1 
Woods,  620),  and  the  truth  of  the  averments  made  in  the 
petition  cannot  then  be  inquired  into.  (Texas  v.  Texas  & 
Pac.  R.  Co.,  3  Woods,  308.)  If  the  petition  and  the  rec- 
ord state,  as  crounds  of  removal,  facts  which  are  not  true 
as  to  citizenship,  or  value  where  value  does  not  appear  in 
the  pleadings,  issue  may  be  taken  thereon  by  plea  of  abate- 
ment in  the  circuit  court.  (Coal  Co.  v.  Blatchford,  11 
Wall.  172;  Heath  v.  Austin,  12Blatchf.  320.)  Onthede- 
termination  of  a  State  court  that  the  petition  is  sufficient, 
it  will  be  the  duty  of  the  Federal  court  to  remand  the 
cause.  (Urtetique  v.  D*Arcy,  9  Peters,  692.)  Where  the 
prayer  of  the  petition  did  not  ask  for  a  removal  of  the  en- 
tire suit  under  the  act  of  1876,  the  cause  will  be  remanded. 
(Clark  V.  Chicago,  M.  &  St.  P.  R.  Co.,  11  Fed.  Rep.  355; 
3  McCrary,  591;  Sweet  v.  Same,  11  Fed.  Rep.  355;  3  Mc- 
Crary,  591.) 

For  failure  to  file  record.— Failure  to  file  a  record 
on  or  before  the  first  day  of  the  next  term  of  the  Federal 
court  does  not  deprive  it  of  jurisdiction  (McLean  v.  Chi- 
cago, 2St  Paul  etc.  R.  Co.,  16  Blatchf.  309;  Jackson  v. 
Mutual  Ins.  Co.,  3  Woods,  413;  Hyde  v.  Phoenix  Ins. 
Co.,  2  Dill.  525;  Clippenger  v.  Missouri  Valley  L.  Ins. 
Co.,  8  Chic.  L.  N.  115;  see  Kidder  v.  J->atteau,  2  Fed. 
Rep.  616;  1  McCrary,  323);  but  if  not  filed  in  time,  and 
the  Federal  court  cannot  cure  the  defect,  the  cause  will  be 
remanded.  (Cobt  v.  Globe  etc.  Ins.  Co.,  3  Hughes,  452; 
Bright  V.  Milwaukee  R.  Co.,  14  Blatchf.  366;  Broadnax  v. 
Eisner,  13  Blatchf.  366;  McLean  v.  St.  P.  &  C.  R.  Co., 
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20  Alb.  L.  J.  78;  Wilcox  v.  FoUett,  10  Chic.  L.  N.  99.) 
In  opposing  a  motion  for  remanding  a  cause,  the  affidavit 
by  defendant's  attorney  that  a  failure  to  file  the  record  was 
through  inadvertence  must  state  the  facts,  from  which  the 
court  may  see  that  it  M'as  though  inadvertence  or  ac- 
cident. (McLean  v.  Chicago  &  St.  P.  R.  Co.,  16  Blatchf. 
309.)  Where  the  case  is  im  providently  placed  on  the 
docket  of  the  circuit  court,  with  or  without  its  order,  ob- 
jection may  be  made  at  any  time  (Gate  v.  Babcock,  4 
Wash.  C.  C.  344;  McMurdy  v.  Conn.  G.  L.  Ins.  Co.,  9 
Chic.  L.  N.  324);  or  if  the  record  shows  on  its  face  that 
the  case  is  not  one  which  may  be  removed  under  the 
statutes.  (Easton  v.  Rucker,  1  Marsh.  J.  J.  232;  see 
Bromwell  v.  Gordon,  1  McAll.  207.)  If  a  defect  or  omis- 
sion in  tbe  record  can  be  cured  by  certiorari,  such  defect  is 
no  ground  for  remanding  the  cause.  (Dennis  v.  Alachua 
Co.,  3  Woods,  683;  Cook  v.  Whitney,  3  Woods,  715.)  In 
case  of  non-appearance,  the  circuit  court  may  remand. 
(Ward  V.  Arredondo,  1  Paine,  410.) 

Sufficiency  of  bond.  —A  Federal  court  will  not,  on 
motion  to  remand,  enter  into  inquiiy  as  to  the  sufficiencv 
of  the  sureties  on  the  bond  (Van  Allen  v.  Atchison,  C.  & 
P.  R.  Co.,  3  Fed.  Rep.  645;  1  McCrary,  598),  and  the 
cause  will  not  be  remanded  on  this  ground  (Dennis  v.  Ala- 
chua Co.,  3  Woods,  683);  nor  because  it  is  irregular  or 
objectionable  in  form.  (Hervey  v.  Illinois  M.  R.  Co.,  12 
Chic.  L.  N«  407.)  A  Federal  court  will  not  on  motion 
enter  on  the  inquiry  as  to  the  sufficiency  of  the  sureties 
on  a  bond  approvea  by  the  State  court.  (Van  Allen  v. 
Atchison,  C.  &  P.  R.  Co.,  3  Fed  Rep.  545.)  If  the  con- 
ditions in  the  bond  omit  to  .provide  for  the  payment  of 
costs,  the  cause  will  be  remanded.  (Torrey  v.  Grant 
Loco.  Wks.,  14  Blatchf.  269;  McMurdy  v.  Conn.  G.  L. 
Ins.  Co.,  9  Chic.  L.  N.  324;  Farmers'  L.  &  T.  Co.  v.  C. 
P.  &S.  R.  Co.,  12  Chic.  L.  N.  65;  contra,  Baker  v.  Peter- 
son, 4  Dill.  562;  Dennis  v.  Alachua  Co.,  3  Woods,  683.) 

Application  too  late. — The  mere  failure  to  move  to 
remand  at  the  same  term  at  which  the  record  is  filed  will 
not  preclude  making  the  objection  at  the  next  term 
(KaufiFman  v.  McNuU,  3  Cent.  L.  J.  408;  Kain  v.  Texas 
Pac.  R.  Co.,  3  Cent.  L.  J.  12;    Carrington  v.  Florida  R. 
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Co.,  9  Blatchf.  467);  nor  is  a  neglect  till  a  full  term  has 
passed  a  waiver  of  the  right  to  do  so.  (Young  v.  Andes 
Ins.  Co.,  1  Flippin,  699.)  If  the  removal  is  not  applied 
for  in  time,  the  cause  will  be  remanded.  But  the  objec- 
tion must  be  seasonably  made,  or  it  will  be  deemed 
waived.  (French  v.  Hay,  22  Wall.  244. )  And  it  may  be 
conclusively  waived  by  submitting  to  the  jurisdiction  of 
the  circuit  court,  by  taking  testimony,  and  by  delay  for 
an  unreasonable  time  to  object.  (Freuch  v.  Hay,  22 
Wall.  244;  Ames  v.  Colorado  Cent.  R.  Co.  9  Chic.  L.  N. 
132;  Young  v.  Andes  Ins.  Co. ,  3  Cent.  L.  J.  12;  Carring- 
ton  V.  Florida  R.  Co.,  9  Blatchf.  4S7.)  Where  the  appli- 
cation  is  made  too  late  the  case  will  not  be  remanded. 
(Kerting  V.  Amer.  Oleograph  Co.,  10  Fed.  Rep.  17;  11  Biss. 
81;  Pratt  v.  Albright,  9  Fed.  Rep.  634;  10  Biss.  511.) 

§   114.     Remanding^  order  not  appeal- 

a,l»le«  —  Whenever  any  cause  shall  be  removed 
from  any  State  court  into  any  circuit  court  of  the 
United  States,  and  the  circuit  court  shall  decide 
that  the  cause  was  improperly  removed,  and  order 
the  same  to  be  remanded  to  tlie  State  court  from 
whence  it  came,  such  remand  siiall  be  immediately 
carried  into  execution,  and  no  appeal  or  writ  of 
error  from  the  decision  of  the  circuit  court  so  re- 
manding such  cause  shall  be  allowed.  (25  U.  S. 
Stats.  433.) 

See  Desxy'8  Removal,  sec.  111. 

Effect  of  remand. — Oa  the  order  of  the  circuit  court 
remanding  a  cause,  the  jurisdiction  of  the  State  court, 
ipso  facto,  reattaches  (Thatcher  v.  McWilliaras,  47  Ga. 
306;  50  Ala.  464;  Germania  F.  Ins.  Co.  v.  Francia,  62 
Miss.  457),  and  if  no  steps  are  taken  to  reverse  the  jndg- 
ment  of  the  circuit  court,  the  State  court  may  proceed 
with  the  cause  (Thompson  v.  Kend ricks,  6  Hayw.  115), 
and  the  State  appellate  tribunal  cannot  interfere  by 
certiorari  to  oust  the  jurisdiction.  (Jenkins  v.  Switzer, 
33  Leg.  Int.  282.)  Where  the  Federal  court  declines  to 
take  jarisdiction  and  remand  the  cause,  it  does  not  oper- 
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ate  as  a  discontinuance,  but  is  deemed  to  have  been  pend- 
ing in  the  State  court.  (Germania  F.  Ins.  Co.  v.  Francis, 
52  Miss.  457.)  If  the  circuit  court  does  not  obtain  juris- 
diction it  cannot,  on  remanding  the  cause,  give  a  judg- 
ment for  costs,  and  order  execution  thereon.  (Mayor  v. 
Cooper,  6  Wall.  247. ) 

§  115.      Issues  of*  facty  vrhen  to  l»e  tried 

toy  jury. — The  trial  of  issues  of  fact  in  the  circuit 
courts  shall  be  by  jury,  except  in  cases  of  equity 
and  of  admiralty  and  maritime  jurisdiction,  and 
except  as  otherwise  provided  in  proceedings  in 
bankruptcy,  and  by  the  next  section.  (Rev.  Stats, 
sec.  648.) 

Trial  by  jury. — The  trial  of  issues  of  fact  shall  be  by 
jury,  except  in  cases  of  equity  or  admiralty  and  maritime 
jurisdiction.  (Town  of  Lyons  v.  Lyons  Nat.  Bank,  8  Fed. 
Rep.  371;  19  Blatchf.  279.  See  Howe  S.  M.  Co.  v.  Ed- 
wards, 15  Blatchf.  405.)  A  circuit  court  cannot  order  a 
peremptory  nonsuit  against  the  will  of  the  plaintiff.  (Cas- 
tle v.  BuUarfl,  23  How.  172;  Elmore  v.  Grymes,  I  Peters, 
469;  D'Wolf  v.  Braband,  1  Peters,  476;  Crane  v.  Morris, 
6  Peters,  598;  Silsby  v.  Foote,  1  Blatchf.  445.)  Nor  can 
it  refer  the  case  to  a  referee  without  consent  of  both  par- 
ties. (Howe  S.  M.  Co.  v.  Edwards,  15  Blatchf.  405; 
United  Statec  v.  Rathbone,  2  Paine,  578.) 

§  116-    Issues  of*  fact  tried  l»y  the  court. 

Issues  of  fact  in  civil  cases  in  any  circuit  court 
may  be  tiied  and  determined  by  the  court,  without 
the  intervention  of  a  jury,  whenever  the  parties, 
or  their  attorneys  of  record,  file  with  the  clerk  a 
stipulation  in  writing  waiving  a  jury.  The  finding  of 
the  court  upon  the  facts,  which  may  be  either  gen- 
eral or  special,  shall  have  the  same  effect  as  the  ver- 
dict of  a  jury.    (Rev.  Stats,  sec.  649.)    [See  sec.  700.] 

Note.  — This  section  is  not  repealed  by  the  act  of  March 
3,  1875,  section  three.    (Phillips  v.  Moore,  100  U.  S.  208.) 
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Question  was  discussed  in  Town  of  Lyons  v.  Lyons  Nat. 
Bank,  8  Fed.  Rep.  371;  19  Blatchf.  279;  and  section  seven 
hundred  of  the  Kevised  Statutes  was  enacted  to  carry  out 
its  provisions.  (Town  of  Lyons  v.  Lyons  Nat.  Bank,  8 
Fed.  Rep.  371;  19  Blatcbf.  279.)  This  section  does  not 
conflict  with  section  nine  hundred  and  fourteen,  Revised 
Statutes,  but  leaves  it  in  full  force.  (Wear  v.  Mayer,  6 
Fed.  Rep.  660;  2  McCrary,  172.)  This  section  and  sec- 
tion seven  hundred,  Revised  Statutes,  relate  only  to  the 
circuit  court.     (Howard  v.  Orompton,  14  Blatch.  333.) 

Waives  of  jury  trial. — There  must  be  an  agreement  to 
waive  a  jury  trial  to  enable  the  court  to  try  an  issue  of  fact 
(Morgan  v.  Gay,  19  Wall.  81 ;  see  Robinson  v.  Mut.  Ben.  L. 
Lis.  (Jo.,  16  Blatchf.  201);  but  parties  may  waive  without 
a  written  stipulation,  yet  they  must  file  their  stipulation 
if  they  desire  to  secure  the  right  of  a  review  in  the  Su- 
preme Court  on  any  question  of  law  arising  in  the  trial. 
(Kearney's  Case,  12  Wall.  275;  see  Town  of  Lyons  v. 
Lyons  Nat.  Bank,  8  Fed.  Rep.  371;  19  Blatchf.  279.) 
Then  the  stipulation  must  be  in  writing,  and  be  filed  with 
the  clerk.  (Kearny's  Case,  12  Wall.  275.)  The  court  has 
no  power  to  order  a  reference  and  deprive  defendant  of 
his  right.    (HoweS.  M.  Co.  v.  Edwards,  15  Blatchf.  405.) 

FindingpB  by  the  cotirt. — ^The  findings  may  be  gen- 
eral or  special  (Norris  v.  Jackson,  9  Wall.  125;  Marye  v. 
Strouse,  5  Fed.  Rep.  497;  6  Sawy.  204;  see  Insurance  Asso. 
v.  Boon,  95  U.  S.  117);  and  whether  general  or  special, 
they  have  the  same  effect  as  the  verdict  of  a  jury  (U.  S. 
V.  Dawson,  101  U.  S.  569;  Norris  v.  Jackson,  9  Wall.  125); 
and  there  must  be  a  finding,  either  general  or  special,  to 
authorize  a  judgment  (Insurance  Asso.  v.  Boon,  95  U.  S. 
117);  but  if  the  court  omits  to  file  a  finding  it  may  do  so 
at  a  subsequent  term.  (Insurance  Asso.  v.  Boon,  95  U. 
S.  117.)  If  a  general  finding  includes  mixed  questions  of 
law  and  fact,  it  concludes  both,  except  so  far  as  they  may 
be  saved  by  exceptions.  (Norris  v.  Jackson,  9  Wall.  125.) 
All  that  is  essential  in  a  special  finding  is  that  it  shall 
find  the  ultimate  facts.  (Mining  Co.  v.  Taylor,  100  U.  S. 
37.)  It  is  not  a  mere  report  of  the  evidence,  but  a  state- 
ment of  the  ultimate  facts  on  which  the  rights  of  the  par- 
ties must  be  determined.    (Norris  v.  Jackson,  9  Wall.  125  ) 
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§  117.  I>i vision  of*  opinion  in  civil 
causes  —  I>ecision  1»y  presiding;  Jmdge* — 

Whenever,  in  any  civil  suit  or  proceeding  in  a  cir- 
cuit court  held  by  a  circuit  justice  and  a  circuit 
judge  or  a  district  judge,  or  by  a  circuit  judge 
and  a  district  judge,  there  occurs  any  differ- 
ence of  opinion  between  the  judges  as  to  any 
matter  or  thing  to  be  decided,  ruled  or  ordered  by 
the  court,  the  opinion  of  the  presiding  justice  or 
judge  shall  prevail,  and  be  considered  the  opinion 
of  the  court  for  the  time  being.  (Rev.  Stats,  sec. 
650.) 

Note. — No  civil  suit  can  be  taken  to  the  Supreme 
Court  except  upon  final  judgment  and  on  appeal  or  writ 
of  error.  (Bobbins  v.  Fireman's  Fund  Ins.  Co.,  16  Blatchf. 
232.  The  district  judee  cannot  sit  in  the  circuit  court  in 
a  case  brought  there  by  writ  of  error  from  the  district 
court,  and  such  cause  cannot  be  brought  to  the  Supreme 
Court  on  certificate  of  division.  (U.  S.  v.  Lancaster,  5 
Wheat.  434. )  Upon  the  hearing  in  the  circuit  court  of 
an  appeal  from  a  judgment  of  the  district  court,  the  dis- 
trict jud^e  who  rendered  the  decision  appealed  from, 
although  he  may,  for  the  information  of  the  court,  assign 
his  reasons  for  that  decision,  is  prohibited  from  voting  or 
taking  part  in  the  judgment  of  the  circuit  court.  (United 
States  V.  Emholt,  11  Fed.  Rep.  190,  note.)  On  appeal  to 
this  court,  if  it  finds  that  the  judgment  as  rendered  is 
correct,  it  may  simply  affirm  it;  but  if  it  is  reversed,  all 
questions  certified  which  are  considered  in  the  final  deter- 
mination of  the  case  should  be  answered.  (United  States 
V.  Keese,  92U.  S.  214.) 

§  118*     I>lvision  of  opinion  in  criminal 

cause — Certificate* — Whenever  any  question 
occurs  on  the  trial  or  hearing  of  any  criminal  pro- 
ceeding before  a  circuit  court  upon  which  the 
judges  are  divided  in  opinion,  the  point  u^jon  which 
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tbey  disagree  shall,  during  the  same  term,  upon 
the  request  of  either  party,  or  of  their  counsel,  be 
stated  under  the  direction  of  the  judges,  and  certi- 
fied, under  the  seal  of  the  court,  to  the  Supreme 
Court  at  their  next  session;  but  nothing  herein 
contained  shall  prevent  the  cause  from  proceeding, 
if,  in  the  opinion  of  the  court,  farther  proceedings 
can  be  had  without  prejudice  to  the  merits.  Im- 
prisonment shall  not  be  allowed  nor  punishment 
inflicted  in  any  case  where  the  judges  of  such  court 
are  divided  in  opinion  upon  the  question  touching 
the  said  imprisonment  or  punishment.  (Rev.  Stats, 
sec.  651.     See  sec.  697.) 

Criminal  causes. — A  certificate  that  the  judges  differ 
in  opinion  is  not  sufficient  unless  it  states  the  points 
on  which  they  differ.  (United  States  v.  Bailey,  9  Peters, 
267;  United  States  v.  Briggs,  5  How.  208;  United  States 
V.  Ross,  3  Wheat.  600.)  The  Supreme  Court  cannot  take 
cognizance  of  a  division  of  opinion' on  a  motion  to  quash 
an  indictment  (United  States  v.  Rosenburgh,  7  Wall.  580); 
nor  determine  on  a  certificate  of  division  whether  or  not  a 
new  trial  should  be  granted.  (United  States  v.  Daniel,  G 
Wheat.  542.)  So  where  the  jury  found  the  value  of  the 
property,  and  the  judges,  being  opposed  in  opinion,  certi- 
fied the  case,  the  law  creates  the  offense  and  defines  the 
punishment,  and  no  value  need  be  found  by  the  jury. 
(United  States  v.  Tyler,  7  Cranch,  285.)  The  omission 
from  the  certificate  of  the  words  "upon  the  request  of 
either  party  or  their  counsel"  is  not  a  fatal  omission. 
(United  States  v.  Harris.  106  U.  S.  629.) 

§  119.  I>iirisloii  or  opinion  in  eivil 
causes— Certificate.— When  a  final  judgment 
or  decree  is  entered  in  any  civil  suit  or  proceeding 
before  any  circuit  court  held  by  a  circuit  justice 
and  a  circuit  judge  or  a  district  judge,  or  by  a  cir- 
cuit judge  and  a  district  judge,  in  the  trial  or  hear- 
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ing  whereof  any  question  has  occurred  upon  which 
the  opinions  of  the  judges  were  opposed,  the  point 
upon  which  they  so  disagreed  shall,  during  the 
same  term,  be  stated  under  the  direction  of  the 
judges  and  certified,  and  such  certificate  shall  be 
entered  of  record.  (Rev.  Stats,  sec.  652.)  [See 
sec.  693.] 

Civil  suits — Certificate. — A  certificate  of  division 
will  not  be  granted  in  a  civil  suit  where  the  matter  in 
dispute  does  not  exceed  five  thousand  dollars.  (Robbins 
V.  Fireman's  F.  Ins.  Co.,  16  Blatchf.  232.)  Although  the 
motion  under  argument  was  addressed  to  the  discretion  of 
the  court,  yet  if  the  questions  involved  the  right  of  the 
matter  they  may.  be  certified  (U.  S.  v.  Chicago,  7  How. 
185;  see  instances,  Hepburn  v.  EUzey,  2  Cranch,  445; 
Grant  v.  Raymond,  6  Peters,  220;  Luther  v.  Borden,  7 
How.  1;  Wayman  v.  Southard,  10  Wheat.  1);  but  where 
the  division  of  opinion  arises  from  some  proceeding  sub- 
sequent to  the  decision,  it  cannot  be  certified.  (Devereaux 
V.  Marr,  12  Wheat.  212.)  The  time,  the  process,  and  the 
manner  are  subject  to  the  absolute  control  of  Congress. 
(Ex  parte  Crane,  5  Peters,  206.)  The  questions  which 
may  be  certified  are  those  which  arise  on  the  trial,  and 
such  as  may  be  presented  on  the  final  hearing  or  plea 
to  the  jurisdiction.  (Davis  v.  Braden,  10  Peters, 
286.)  The  question  certified  must  involve  a  distinct 
legal  point,  and  sufficient  facts  must  be  set  forth  to 
show  its  bearing  on  the  rights  of  the  parties.  (Havemeyer 
V.  Iowa  Co.,  3  Wall.  294.)  A  division  on  a  motion  within 
the  discretion  of  the  court  does  not  present  a  point  which 
can  be  certified.  (Davis  v.  Braden,  10  Peters,  288.)  So  a 
question  whether  a  plaintiff  in  ejectment  may  enlarge  the 
term  of  the  demise  cannot  be  certified  (Smith  v.  Vaughan, 
10  Peters,  666);  nor  a  question  in  any  equity  case  relating 
to  practice  (Packer  v.  Nickson,  10  Peters,  410);  nor  has 
this  court  jurisdiction  on  the  question  of  costs.  (Bank  of 
U.  S.  V.  Green,  6  Peters,  26. )  The  question  certified 
must  be  a  question  of  law  and  not  of  fact.  (Wilson  v. 
Barnum,  8  How.  258;   Dennistoun  v.  Stewart,  18  How. 
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565;  U.  S.  V.  City  Bank,  19  How.  385;  Brobst  v.  Brobst, 
4  Wall.  2.)  A  ccrtiticate  that  the  judges  differ  in  opiDion 
is  not  suiiicieiit  unless  it  states  the  points  on  which  they 
differ.  (Wolf  v.  Usher,  3  Peters,  269;  Sadler  v.  Hoover, 
7  How.  646.)  There  must  be  a  distinct  statement  of  what 
the  question  is  (Sadler  v.  Hoover,  7  How.  646);  a  point 
of  law,  in  precise  form,  upon  a  part  of  the  case  settled 
and  stated  (Daniel  v.  Railroad  Co.,  3  Wall.  250);  a  single 
material  point  in  the  progress  of  the  cause  (White  v.  Turk, 
12  Peters,  238),  and  not  on  the  whole  facts  of  the  case 
(Adams  v.  Jones,  12  Peters,  107);  where  the  point  of  dif- 
ference is  to  be  ascertained  from  the  whole  record,  juris- 
diction will  be  refused  (Wolf  v.  Usher,  3  Peters,  269; 
Saunders  v.  Gould,  4  Peters,  392;  Nesmith  v.  Sheldon,  6 
How.  41),  and  the  cause  remanded.  (Webster  v.  Cooper, 
10  How.  54.)  The  power  of  review  is  strictly  confined  to 
the  questions  certided.  (Ward  v.  Chamberlin,  2  Black, 
430.)  Where  several  questions  are  certified,  one  bein^  of 
jurisdiction,  the  question  of  jurisdiction  must  be  iirst 
determined.  (Stillman  v.  Hudson  Riv.  R.  Co.,  1  Black, 
682.)  Where  the  Supreme  Court  is  equally  divided,  the 
case  will  be  remitted  to  enable  the  court  below  to  take 
such  action  as  may  be  advised.  (Hannauer  v.  Wood- 
ruff, 10  Wall.  482. )  The  question  whether,  upon  all  the 
i&cta  specially  found  by  the  circuit  court,  when  a  trial  by 
jury  has  been  waived,  the  plaintiff  has  the  legal  right  to 
lecover,  is  not  one  which  can  be  taken  to  the  Supreme 
Court  by  a  certificate  of  division  of  opinion.  (State  Bank 
v.  St.  Louis  Railroad  Co.,  122  U.  S.  21.) 

Practice  and  procedure. — The  law  gives  jurisdiction 
over  the  single  point  on  which  the  judges  were  divided, 
and  not  over  the  whole  case.  (Wayman  v.  Southard,  10 
Wheat.  20;  Ogle  v.  Lee,  2  Cranch,  33.)  If  the  division 
is  merely  formal  and  the  whole  case  is  certified,  it  will  be 
dismissed  for  want  of  jurisdiction.  (Luther  v.  Borden,  7 
How.  1.)  If  they  divide  on  the  whole  case  and  certify 
the  whole  case,  it  will  be  remanded  (Saunders  v.  Gould, 
4  Peters,  392;  Harris  v.  Elliot,  10  Peters,  25;  Adams  v. 
Jones,  12  Peters,  207;  White  v.  Turk,  12  Peters,  238; 
Dennistoun  v.  Stewart,  18  How.  565);  and  if  the  whole 
casG  is  sent  up  it  will  be  dismissed,  although  it  is  divided 
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into  points.  (Nesmith  v.  Sheldon,  6  How.  41;  Luther  v. 
Borden,  7  How.  1;  Webster  v.  Cooper,  19  How.  54;  Den- 
nistoun  v.  Stewart,  18  How.  565.)  But  if  several  ques- 
tions involve  but  little  beyond  one  point,  they  may  be 
taken  upon  certificate.  (Leland  v.  Wilkinson,  10  Peters, 
294;  United  States  v.  Chicago,  7  How.  185.)  If  the  facts 
are  presented  in  a  partial  and  imperfect  form,  the  case 
will  be  remanded.  (Perkins  v.  Hart,  11  Wheat.  237; 
United  States  v.  City  Bank,  19  How.  385;  Ogilvie  v.  Knox 
Ins.  Co.,  18  How.  577.)  If  the  particular  point  certified 
is  not  distinctly  stated,  the  case  will  be  dismissed.  (Wolf 
V.  Usher,  3  Peters,  269;  Sadler  v.  Hoover,  7  How.  646.) 
If  a  certified  question  pertains  to  the  jurisdiction  of  the 
circuit  court,  and  the  justices  are  divided  in  opinion,  no 
decision  will  be  made  on  the  other  points  (Silliman  v. 
Hudson  Riv.  R.  Co.,  1  Black,  582),  and  the  case  will  be 
remanded.  (Hannauer  v.  Woodruff,  10  WalL  482. )  The 
judgment  upon  a  certificate  of  division  will  not  prevent 
the  bringing  of  a  writ  of  error  upon  the  final  judgment. 
(Ogle  V.  Lee,  2  Cranch,  33.) 
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§  135.  Intermediate  terms. 
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§  137.  Suits  brought  in  district  court  after  order  to  certify  to  circuit  court. 

§  138.  Powers  of  district  judge  vested,  diurlng  disability,  in  circuit  judge. 

§  139.  Preparatory  examinations  and  orders  in  admiralty  cases  by  district 

clerk. 

§  140.  District  judge  designated  to  perform  duties  of  disabled  judge. 

§  141.  Designation  of  judge  in  case  of  accumulation  of  business. 

§  142.  Designation  of  another  judge  to  be  by  chief  justice. 

§  143.  Revocation  and  new  appointment. 

§  144.  Duty  of  judge  to  comply  with  designation. 

§  145.  Designation  of  district  judge  when  public  interest  requires. 

§  146.  Expenses  by  district  judge  designated  to  southern  district  of  New 

York. 

§  147.  Of  district  judges  in  Florida. 

§  148.  Of  judges  of  northern  and  southern  district  of  New  York . 

§  149.  When  district  judge  of  eastern  district  of  New  York  may  act  in 

southern  district. 

§  150.  When  district  judge  ia  interested  in  suit  pending  before  him. 

§  151.  Continuance  by  vacancy  in  office  of  district  judge.. 
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§  152.  Vaoaiicqr  in  office  of  district  judge. 

§  153.  Becognizances  to  a  certain  term  in  sonthem  dJateict  of  New  York. 

§  154.  Special  sessdons  for  trial  of  criminal  causes. 

§  155.  Siieoial  sesslons-for  criminal  trials  near  the  place  of  the  ofFense. 

S  156.  Adjourned  terms.  Missouri. 

§  157.  California,  Oregon  and  Nevada,  special  sesslona. 

§  158.  Kentucky  and  Indiana,  special  terms. 

§  159.  Mississippi,  special  terms. 

§  160i  Tennessee,  special  terms. 

§  161.  North  Carolina,  special  terms. 

§  162.  Virginia  and  Wisconsin,  special  terms. 

§  163.  Special  torms, 'general  rule. 

§  164.  Special  term,  business  transacted  at. 

§  165.  Adjournment  in  absence  of  the  judges. 

§  166.  Adjournment  in  absence  of  the  judges,  by  written  orders. 

§  120.  Terms  of  courts.  —  The  regular 
terms  of  the  district  courts  ska  11  be  held  at  the 
times  aud  places  following,  but  when  any  of  said 
dates  shall  fall  on  Sunday,  the  term  shall  commence 
on  the  following  day.  (Rev.  Stats,  sec.  572.  See 
U.  S.  V.  Cornell,  2  Mason,  91.) 

Alabama*  —  Northern  district,  Huntsville,  first  Mon- 
day in  April;  second  Monday  in  October.  ^ 

Southern  division,  Birmingham,  first  Monday  in  March 
and  September.* 

Middle  division,  Montgomery,  first  Monday  in  May  and 
November.* 

Southern  district,  Mobile,  first  Monday  in  May;  fourth 
Monday  in  November.* 

Arkansas. — Eastern  district.  Little  Rock,  first  Mon- 
day in  April  and  October.* 

Eastern  district,  Helena,  second  Monday  in  March 
and  October.* 

Southern  division,  Texarkana,  third  Monday  in  May 
and  November.  "^ 

Northern  division.  Fort  Smith,  first  Monday  in  Febru- 
ary, May,  August  and  November.® 

California. — Northern  district,  San  Francisco,   first 
Monday  in  February;   second  Monday  in  July;  fourth 
Monday  in  November.  * 
Fed.  Proc— 36. 


§  120  SESSIONS   OF   DISTRICT  COURTS.  422 

Southern  district,  Los  Angeles,  second  Monday  in  Jan- 
uary and  August.  ^^ 

Colorado. — Denver,  first  Tuesday  in  May  and  Novem- 
ber. 

Pueblo,  first  Tuesday  in  April. 

Del  Norte,  first  Tuesday  in  August.*^ 

Connecticut. — Hartford,  fourth  Tuesday  in  May;  first 
Tuesday  in  December. 

New  Haven,  fourth  Tuesday  in  February  and  August.  ^*^ 

Delaware.  —  Wilmiugton,  second  Tuesday  in  January, 
April,  June  and  September. 

Florida.  — Northern  District,  Tallahassee,  first  Monday 
in  February. 

Pensacola,  first  Monday  in  March. 

Jacksonville,  first  Monday  in  December. 

Southern  district.  Key  West,  first  Monday  in  May  and 
November. 

Tampa,  second  Monday  in  February.  *^ 

Georgia. — Northern  district,  Atlanta,  second  Monday 
in  March;  first  Monds^  in  October.^* 

Western  division,  Columbus,  second  Monday  in  Jan- 
uary and  June.  ^* 

Southern  district,  Macon,  first  Monday  in  May  and 
October.  *^ 

Savannah,  second  Tuesday  in  February,  May,  August 
and  November." 

Augusta,  first  Monday  in  April;  third  Monday  in  No- 
vember. ^^ 

Idaho. — Boise  City,  first  Monday  in  April  and  November. 

Moscow,  first  Monday  in  February  and  July. 

Blackfoot,  first  Monday  in  May  and  September.  ^^ 

Illinois. — Northern  district,  Chicago,  first  Monday  in 
March,  May,  July  and  October;  third  Monday  in  De- 
cember. 

Peoria,  third  Monday  in  April  and  October.^* 

Southern  district,  Springfield,  first  Monday  in  January 
and  June. 

Quincy,  first  Monday  in  September.®^ 

Cairo,  first  Monday  in  March  and  October.  ^^^ 

Danville,  first  Monday  in  May.^* 

Indiana. — Indianapolis,  first  Tuesday  in  May  and  No- 
vembc  r. 
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New  Albany,  first  Monday  in  January  and  July. 

Evansville,  first  Monday  in  April  and  October. 

Fort  Wayne,  second  Tuesday  in  June  and  December.'^* 

Iowa, — Sioux  City,  first  Tuesday  in  October  and  third 
Tuesday  in  May. 

Fort  Dodge,  second  Tuesday  in  November;  first  Tues- 
day in  June. 

Dubuque,  first  Tuesday  in  December;  third  Tuesday  in 
April. 

Cedar  Hapids,  first  Tuesday  in  April;  second  Tuesday 
in  September. 

Southern  district,  Keokuk,  third  Tuesday  in  January 
and  June. 

Western  division.  Council  Bluffs,    fourth   Monday  in 
March  and  September. 

Central  division,  Des  Moines,  second  Tuesday  in  May; 
third  Tuesday  in  October.'^* 

Kansas. — Topeka,  second  Monday  in  April.  ^^ 

Leavenworth,  second  Monday  in  October.  ^^ 

Fort  Scott,  first  Monday  in  May  and  November.  ^^ 

Salina,  second  Monday  in  May.''^ 

Wichita,  first  Monday  in   March;  second  Monday  in 
September.^ 

Kentucky. — Covington,  second  Monday  in  May;  first 
Monday  in  December. 

Louisville,  third  Monday  in  February;  first  Monday  in 
October.  , 

Frankfort,  first  Monday  in  January;  second  Monday  in 
June. 

Paducah,  first  Monday  in  April;  third  Monday  in  No- 
vember. 

Owensburgh,  fourth  Monday  in  January;  first  Monday 
in  June.'^^ 

Louisiana. — Eastern  district.  New  Orleans,  third  Mon- 
day in  February,  May  and  November.  ^^ 

Opelousas,  first  Monday  in  January  and  June. 

Alexandria,  fourth  Monday  in  January  and  June. 

Shreveport,  third  Monday  in  February  and  July. 

Monroe,  first  Monday  in  April  and  October. 

Baton  Rouge,  second  Monday  in  April  and  November. ^^ 

Maine. — Portland,  first  Tuesday  in  February  and  De- 
cember. 
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Bangor,  first  Tuesday  in  June. 

Bath,  first  Tuesday  in  September.'* 

Maryland. — Baltimore,  first  Tuesday  in  March,  June, 
September  and  December. 

Cumberland,  second  Monday  in  May  and  last  Monday 
in  September.** 

Massachusetts.  —  Boston,  third  Tuesday  in  March; 
fourth  Tuesday  in  June;  second  Tuesday  in  September; 
first  Tuesday  in  December.''* 

Michigan.  — Detroit,  first  Tuesday  in  March,  June  and 
November. 

Marquette,  first  Tuesday  in  May  and  September. 

Grand  Rapids,  first  Tuesday  in  March  and  October. 

Bay  City,  third  Tuesday  in  May  and  October. 

Port  Huron,  fourth  Monday  in  January  and  June.'^ 

Minnesota. — Winona,  first  Tuesday  in  Jun%  and  De- 
cember. 

Mankato,  third  Tuesday  in  April;  first  Tuesday  in  No- 
vember. 

St.  Paul,  fourth  Tuesday  in  June;  second  Tuesday  in. 
January. 

Minneapolis,  first  Tuesday  in  March  and  September. 

Duluth,  second  Tuesday  in  May  and  October. 

Fergus  Falls,  fourth  Tuesday  in  March  and  Septem- 
ber's 

Mississippi. — Northern  district,  Eastern  division,  Aber- 
deen, first  Monday  in  April  and  October;  continue  twenty- 
four  days.'* 

Western  division,  Oxford,  first  Monday  in  June  and 
December.*** 

Southern  district,  Jackson,  first  Monday  in  May  and 
November. 

Jackson,  fourth  Monday  in  January  and  June.  (?) 

Western  division,  Vicksburg,  first  Monday  in  January 
and  July. 

Mississippi  City,  third  Monday  in  February  and  Au- 
gust.*^ 

Missouri. — Eastern  district,  St.  Louis,  first  Monday  in 
May  and  November. 

Hannibal,  first  Monday  in  May  and  November." 

Kansas  City,  fourth  Monday  in  Aprl  and  first  Monday 
in  November. 
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St.  Joseph,  first  Monday  in  March  and  third  Monday  in 
September. 

Jefferson  City,  third  Monday  in  March  and  October. 

Springfield,  first  Monday  in  April  and  October.^^ 

Montana. — Helena,  first  Monday  in  April  and  Novem- 
ber. 

Bntte  City,  first  Tuesday  in  February  and  Septem- 
ber.** 

Nebraska. — Omaha,  second  Monday  in  May  and  No- 
vell ber. 

Lincoln,  second  Monday  in  January. 

Hastings,  second  Monday  in  March. 

Norfolk,  second  Monday  in  April.  ^* 

Nevada. — Carson,  first  Monday  in  February,  May  and 
October. 

New  Hampshire. — Portsmouth,  third  Tuesday  in 
March  and  September. 

Concord,  third  Tuesday  in  June  and  "December. 

Littleton,  last  Tuesday  in  August.     (27  U.  S.  Stats.  7.) 

New  Jersey.  -  -  Trenton,  third  Tuesday  in  January, 
April,  June  and  September. 

New  York. — Northern  district,  Albany,  third  Tuesday 
in  January. 

Utica,  third  Tuesday  in  March. 

Rochester,  second  Tuesday  in  May. 

Buffalo,  third  Tuesday  in  September.  , 

Auburn,  third  Tuesday  in  November.** 

Eastern  district,  Brooklyn,  first  Wednesday  in  each 
month.  *^ 

Southern  district,  New  York,  first  Tuesday  in  each 
month. '•^ 

North  Carolina. — Eastern  district,  Elizabeth  City, 
third  Monday  in  April  and  October. 

New  Berne,  fourth  Monday  in  April  and  October. 

Wilmington,  first  Monday  after  fourth  Monday  in 
April  and  October.** 

Western  district,  Greensborough,  first  Monday  in  April 
and  October. 

Statesville,  third  Monday  in  April  and  October. 

Asheville,  first  Monday  in  May  and  November.^ 

Charlotte,  second  Monday  in  June  and  December.  ^^ 

North  Dakota. — Bismark,  first  Tuesday  in  April. 


§  120  SESSIONS  OF  DISTRICT  COURTS.  426 

Fargo,  third  Tuesday  in  Maj\ 

Grand  Forks,  first  Tuesday  in  December. 

Devil's  Lake,  first  Tuesday  in  February.*^ 

Ohio. — Northern  district,  Cleveland,  first  Tuesday  in 
February,  April  and  October. 

Toledo,  first  Tuesday  in  June  and  Deceml^er.^ 

Southern  District,  Cinnciimati,  first  Tuesday  in  Feb- 
ruary, April  and  October. 

Columbus,  first  Tuesday  in  June  and  December.** 

Oregon. — Portland,  first  Monday  in  March,  July  and 
November.** 

Pennsylvania. — Eastern  district,  Philadelphia,  third 
Monday  in  February,  May,  August  and  November. 

Western  district,  Pittsburg,  first  Monday  in  May;  third 
Monday  in  October. 

Williamsport,  third  Monday  in  June;  first  Monday  in 
October. 

Erie,   second  Monday  in  January;   third   Monday  in 
Julv.*« 

Eastern  district,  Scranton,  first  Monday  in  March  and 
September.*^ 

Rhode  Island. — Providence,  first  Tuesday  in  Febru- 
ary and  August. 

Newport,  second  Tuesday  in  May;  third  Tuesday  in 
October.*^ 

South  Carolina. — Charleston,  first  Monday  in  Jan- 
uary, May  and  July. 

Columbia,  fourth  Monday  in  November.*' 

Western  district,  Greenville,  first  Monday  in  February 
and  August.*^ 

South  Dakota. — Sioux  Falls,  first  Tuesday  in  April 
and  third  Tuesday  in  October. 

Pierre,  third  Tuesday  in  March  and  October. 

Deadwood,  first  Tuesday  in    February  and   Septem- 
ber.®^ 

Tennessee. — Eastern  district,  Knoxville,  second  Mon- 
day in  January  and  July.®^ 

Middle  district,  Nashville,  third  Monday  in  April  and 
October.^ 

Western  district,  Jackson,  fourth  Monday  in  April  and 
October;  and  such  time  as  judges  shall  fix.'* 

Memphis,  fourth  Monday  in  May  and  November. 
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Chattanooga,  first  Monday  in  April  and  October.** 

Texas. — Northern  district,  Dallas,  second  Monday  in 
January;  third  Monday  in  May. 

Graham,  second  Monday  in  March;   third  Monday  in 
October. 

Waco,  second  Monday  in  April;  third  Monday  in  No- 
vember.*® 
Galveston,  third  Monday  in  February  and  October. 

Tyler,  first  Monday  in  January  and  September. 

Jefferson,   fourth    Monday  in    January  and    Septem- 
ber.*^ 

Paris,  first  Monday  in  April;  third  Monday  in  Novem- 
ber.*^ 

Western  district,  Brownsville,  first  Monday  in  January; 
second  Monday  in  June. 

San  Antonio,  first  Monday  in  May  and  November. 

El  Paso,  first  Monday  in  April  and  October. 

Austin,  first  Monday  in  February  and  July.*® 

Vermont.— Burlington,  fourth  Tuesday  in  February. 

Windsor,  third  Tuesday  in  May. 

Eutland,  first  Tuesday  in  October. '<^ 

ViRoiNiA. — Eastern  district,  Eichmond,  first  Monday 
in  April  and  October. 

Alexandria,  first  Monday  in  January  and  July. 

Norfolk,  first  Monday  in  May  and  November. ^^ 

Western  district,  Danville,  Tuesday  after  second  Mon- 
day in  April  and  November. 

Lynchburg,  Tuesday  after  second  Monday  in  March  and 
September. 

Abingdon,  Tuesday  after  first  Monday  in  May  and 
October. 

Harrisonburgh,  Tuesday  after  first  Monday  in  June  and 
December.'* 

Washington. — Spokane  Falls,  first  Tuesday  in  Septem- 
ber and  April. 

Walla  Walla,  first  Tuesday  in  November  and  May. 

Seattle,  first  Tuesday  in  December  and  June. 

Tacoma,  first  Tuesday  in  February  and  Julv."^' 

West  Virginia.— Wheeling,    first  day  of  April  and 
twentieth  day  of  September. 

Clarksburg,  first  day  of  April  and  fifteenth  day  of  Octo- 
ber. 
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Charleatown,  first  day  oF  May  and  tentli  day  of  Nov 

Martinaliurg,  fifteenth  day  of  October." 

Wisconsin. — Oshkosli,  second  Tuesday  in  June. 

Milwaukee,  firet  Monday  in  January  and  October." 

Ean  Claire,  firat  Tuesday  in  June. 

La  Crosse,  third  Tuesday  in  September. 

Madison,  lir«t  Tuesday  in  December." 

Oshkoah,   second  Tuesday  in  June.     (27  U.  S.   St 
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But  one  aittiiig. — From  the  commencemsnt  to 
end  of  a  term  there  is,  in  contemplation  of  law,  bnt 
sitting.  althouKh  there  may  be  adjournments 
(The  Canary  No.  2,  22  Fed.  Rep.  636.) 
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§  121.  Terms  of  circuit  courts*— The 
regular  terms  of  the  circuit  courts  shall  be  held  at 
the  times  and  places  following: 

Alabama. — Southern  district,  Mobile,  first  Monday  in 
May;  fourth  Monday  in  November. 

Middle  division,  Montgomery,  first  Monday  in  May 
and  November.^ 

Northern  district,  Huntsville,  first  Monday  in  April; 
second  Monday  in  October.'-^ 

Southern  division,  Birmingham,  first  Monday  in  March 
and  September.^ 

Arkansas. — Eastern  district,  Little  fiock,  first  Mon- 
day in  April  and  October.^ 

Eastern  district,  Helena,  second  Monday  in  March  and 
October,' 

Eastern  district,  Texarkana,  third  Monday  in  May  and 
November.^ 

Western  district,  times  and  places  now  provided  for 
district  court.® 

Western  district.  Fort  Smith,  first  Monday  in  February, 
May,  August  and  November.  * 

CTalifornia. — Northern  district,  San  Francisco,  first 
Monday  in  February;  second  Monday  in  July;  fourth 
Monday  in  November.  *^ 

Southern  district,  Los  Angeles,  second  Monday  in  Jan- 
uary and  August.  ^^ 

Colorado. — Denver,  first  Tuesday  in  May  and  No- 
vember. 

Pueblo,  first  Tuesday  in  April. 

Del  Norte,  first  Tuesday  in  August." 

Connecticut.— Hartford,  third  Tuesday  in  September. 

New  Haven,  fourth  Tuesday  in  April. 

Delaware. — Wilmington,  third  Tuesday  in  June  and 
October. 

Florida. — Northern  district,  Tallahassee,  first  Monday 
in  February. 

Pensacola,  first  Monday  in  March. 

Jacksonville,  first  Monday  in  December. 

Southern  district.  Key  West,  first  Monday  in  May  and 
November. 

Tampa,  second  Monday  in  February.^' 
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Georgia. — Atlanta,  first  Monday  in  October.  ^^ 

Columbus,  second  Monday  in  January  and  June.  ^^ 

Southern  district,  Savannah,   second  Monday  in  April; 
Thursday  after  first  Monday  in  November.^* 

Macon,  first  Monday  in  May  and  October.  ^^ 

Augusta,  first  Monday  in  April;  third  Monday  in  No- 
vember. *® 

Idaho. — Boise  City,  first  Monday  in  April  and  Novem- 
ber. 

Moscow,  first  Monday  in  February  and  July. 

Blackfoot,  first  Monday  in  May  and  September.^* 

Illinois. — Northern  district,  Chicago,  first  Monday  in 
July;  third  Monday  in  December. 

Southern  district,  Springfield,  first  Monday  in  January 
and  June. 

Peoria,  third  Monday  in  April  and  October.  ** 

Qnincy ,  first  Monday  in  September,  ^i 

Cairo,  first  Monday  in  March  and  October.'^ 

Danville,  first  Monday  in  May.® 

Indiana. — Indianapolis,  first  Tuesday  in  May  and  No- 
vember. 

New  Albany,  first  Monday  in  January  and  July.** 

Evansville,  first  Monday  in  April  and  October.* 

Fort  Wayne,  second  Tuesday  in  June  and  December.* 

Iowa. — Northern  district,  Sioux  City,  first  Tuesday  in 
October  and  third  Tuesday  in  May. 

Fort  Dodge,  second  Tuesday  in  November;  first  Tuesday 
in  June. 

Dubuque,   first  Tuesday  in  December;  third  Tuesday 
in  April. 

Cedar  Rapids,   first  Tuesday  in  April;  second  Tues- 
day in  September. 

Southern  district,  western  division,  Keokuk,  third  Tues- 
day in  January  and  June. 

Council  Bluffs,  fourth  Monday  in  March  and  Septem- 
ber. 

Central  division,  Des  Moines,  second  Tuesday  in  May; 
third  Tuesday  in  October.  ^^ 

Kansas. — Leavenworth,  first  Monday  in  June. 

Fort  Scott,  first  Monday  in  May  and  November. 

Topeka,  fourth  Monday  in  November. 

Seat  of  government,  fourth  Monday  in  November. 
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Wichita,  first  Monday  in  March;  second  Monday  in 
September.'-* 

KENTUCKY. — Covington,  second  Monday  in  May;  first 
Monday  in  December. 

Loaisville,  third  Monday  in  February;  first  Monday  in 
October. 

Frankfort,  first  Monday  in  January,  second  Monday  in 
June. 

Paducah,  first  Monday  in  April;  third  Monday  in  No- 
vember.*' 

Owensburgh,  fourth  Monday  in  January;  first  Monday 
in  June.^ 

Louisiana. — New  Orleans,  fourth  Monday  in  April; 
first  Monday  in  November.^* 

Opeloussa,  first  Monday  in  January  and  June. 

Alexandria,  fourth  Monday  in  January  and  June. 

Shreveport,  third  Monday  in  February  and  July. 

Monroe,  first  Monday  in  April  and  October  .^^ 

Baton  Rouge,  second  Monday  in  April  and  November.^' 

Maine. — Portland,  twenty-third  of  April  and  Septem- 
ber.3* 

Maryland. — Baltimore,  first  Monday  in  April  and  No- 
vember. 

Cumberland,  second  Monday  in  May  and  last  Monday 
in  September.  3* 

Massachusetts. — Boston,  fifteenth  day  of  May  and 
October. 

Michigan. — ^Detroit,  first  Tuesday  in  March,  June  and 
November, 

Bay  City,  at  discretion  of  judge. 

Marquette,  first  Tuesday  in  May  and  September. 

Grand  Rapids,  first  Tuesday  in  March  and  October. 

Minnesota. — Winona,  first  Tuesday  in  June  and  De- 
cember. 

Mankato,  third  Tuesday  in  April;  first  Tuesday  in  No- 
vember. 

St.  Paul,  fourth  Tuesday  in  June;  second  Tuesday  in 
January. 

Minneapolis,  first  Tuesday  in  March  and  September. 

Duluth,  second  Tuesday  in  May  and  October. 

Fergus  Falls,  fourth  Tuesday  in  March  and  Septem- 
ber. «* 
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Mississippi. — Aberdeen,    first  Monday  in  April  and 
October,  and  continues  twenty-fonr  days. 

Oxford,  first  Monday  in  June  and  December.^ 

Soathem    district,   western  division,   Vicksburg,   first 
Monday  in  January  and  July,  for  four  weeks. '^ 

Southern  division,   Mississippi  City,  third  Monday  in 
February  and  August.'* 

Missouri. — Eastern  district,   St.  Louis,  third  Monday 
in  March  and  September. 

Northern  division,  Hannibal,  first  Monday  in  May  and 
November.^* 

Western  district,  Kansas  City,  fourth  Monday  in  April 
and  first  Monday  in  November. 

St.  Joseph,  first  Monday  in  March  and  third  Monday 
in  September. 

Jefferson  City,  third  Monday  in  March  and  October. 

Springfield,  first  Monday  in  April  and  October.  ** 

Montana. — Helena,  first  Monday  in  April  and  No- 
vember. 

Butte  City,  first  Tuesday  in  February  and  Septem- 
ber. *^ 

Nebraska. — Omaha,  second  Monday  in  May  and  No- 
vember. 

Lincoln,  second  Monday  in  January. 

Hastings,  second  Monday  in  March. 

Norfolk,  second  Monday  in  April.*^ 

Nevada. — Carson,  third  Monday  in  March;  first  Mon- 
day in  November.** 

New  Hampshire — Portsmouth,  eighth  day  of  May. 

Concord,  eighth  day  of  October."** 

Littleton,  last  Tuesday  in  August.** 

New  Jersey. — Trenton,  fourth  Tuesday  in  March  and 
September. 

New  York. — ^Northern    district,    Canandaigua,    third 
Tuesday  in  June. 

Syracuse,  third  Tuesday  in  November. 

Albany,  third  Tuesday  in  January. 

Utica,  third  Tuesday  in  March.** 

Southern  district.  New  York,  first  Monday  in  April; 
third  Monday  in  October.  **  ? 

Eastern  district,   Brooklyn,   first  Wednesday  in  each 
month. 
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North  Carolina. — Eastern  district,  Raleigh,  first  Mon- 
day in  June;  last  Monday  in  ^ioyember.'*^ 

Wilmington,  first  Monday  after  the  fourth  Monday  in 
April  and  October.*^ 

Western  district,  Greensborough,  first  Monday  in  April 
and  October. 

Statesville,  third  Monday  in  April  and  October. 

Asheville,  first  Monday  in  May  and  November.^' 

Charlotte,  second  Monday  in  tfune  and  December.^* 

North  Dakota. — Bismarck,  first  Tuesday  in  April  of 
each  year. 

Fargo,  third  Tuesday  in  May  of  each  year. 

Grand  Forks,  first  Tuesday  in  December  of  each  year. 

Devil's  Lake,  first  Tuesday  in  February  of  each  year.  '^^ 

Ohio. — Northern  district,  Cleveland,  first  Tuesday  in 
February,  April  and  October  of  each  year. 

Tol  edo,  1st  Tuesday  in  June  and  December  of  each  year.  ^^ 

Southern  district,  Cincinnati,  first  Tuesday  in  February, 
April  and  October. 

Columbus,  first  Tuesday  in  June  and  December  of  each 
year.** 

Oregon. — Portland,  second  Monday  in  April  and  first 
Monday  in  October  of  each  year.^^ 

Pennsylvania. — Western  district,  Scranton,  first  Mon- 
day in  March  and  September.'** 

Krie,  second  Monday  in  January;  third  Monday  in  July. 

Pittsburgh,  second  Monday  in  May  and  November. 

Williamsport,  third  Monday  in  June  and  September.** 

Eastern  district^  Philadelphia,  first  Monday  in  April 
and  October.*' 

Ehode  Island. — Providence,  fifteenth  day  of  June  and 
November.*® 

South  Carolina. — Greenville,  first  Monday  in  Febru- 
ary and  August. 

Charleston,  first  Monday  in  April. 

Columbia,  fourth  Monday  in  November.  *^ 

South  Dakota.— Sioux  Falls,  first  Tuesday  in  April 
and  third  Tuesday  in  October. 

Deadwood,  first  Tuesday  in  February  and  September. 

Pierre,  first  Tuesday  in  March  and  October.^ 

Tennessee. — Eastern  district^  Knoxville,  second  Mon- 
day in  January  and  July.^ 
FxxK  Paoa^'SY. 
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Middle  district,  Nashville,  third  Monday  in  April  and 
October.«a 

Western  district,  Memphis,  fourth  Monday  in  May  and 
November. 

Chattanooga,  first  Monday  in  April  and  October  in  each 
year.** 

Jackson,  at  snch  times  as  judges  shall  fix. 

Texas. — Northern  district,  Dallas,  second  Monday  in 
January;  third  Monday  in  May. 

Graham,  second  Monday  in  March;  third  Monday  in 
October.     (See  21  U.  S.  10  and  after.) 

Waco,  second  Monday  in  April;  third  Monday  in  No- 
vember.** 

Eastern  district,  Galveston,  third  Monday  in  February 
and  October. 

Tyler,  second  Monday  in  January  and  May. 

Jefferson,  fourth  Monday  in  January  and  September.^ 

Paris,  first  Monday  in  April;  third  Monday  in  Novem- 
ber.®* 

Western  district,  Brownsville,  first  Monday  in  January; 
second  Monday  in  June 

San  Antonio,  first  Monday  in  May  and  November. 

El  Paso,  first  Monday  in  April  and  October. 

Austin,  first  Monday  in  February  and  July.^ 

Vermont.  — Burlington,  fourth  Tuesday  in  February. 

Windsor,  third  Tuesday  in  May. 

R  'tiand,  first  Tuesday  in  October.*® 

Virginia. — Eastern  district,  Richmond,  first  Monday 
in  April  and  October. 

Alexandria,  first  Monday  in  January  and  July. 

Norfolk,  first  Monday  in  May  and  November.** 

Western  district,  Danville,  Tuesday  after  second  Mon- 
day in  April  and  November. 

Lyachburg,  Tuesday  after  second  Monday  in  March 
and  September* 

Abingdon,  Tuesday  after  first  Monday  in  May  and  Oc- 
tober. 

Harrisonburgh,  Tuesday  after  first  Monday  in  June  and 
December.'** 

Washington. — Seattle,  first  Tuesday  in  June  and  De« 
cember. 

WaJa  Walla,  first  Tuesday  in  May  and  November. 
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SpukMie  Falls,  firet  Taesd&y  in  April  and  September. 

ToQoaia,  lirat  Tuesdiiy  in  February  aod  July. 

West  Vibqinia. — Martina  burgh,  fifteenth  day  of  Oc- 
tober." 

Farkerabargh,  tenth  day  ol  January  and  Jane." 

Wheeling,  tint  day  of  April  tuid  twentieth  day  of  Sep- 
tember. 

Clarksburg,  fifteenth  daj  of  April  and  first  day  of  Oo- 

Charteston,  first  day  of  May  and  tenth  day  of  November. 

Wisconsin.— £aatemdiatrict^Oabkoah  Becond  Tuesday 
in  July  in  each  year. 

Milwaukee,  firat  Monday  in  Jannary  and  Uotober." 

OshkoHb,  second  Tuesday  in  June. 

Western  district,  Eau  Claire,  first  Tuesday  in  June. 

La  Oroaae,  third  Tuesday  in  September. 

Madiaun,  first  Tuesday  m  December  in  each  year." 

Wtohinq. — Cheyenne,  on  the  second  Monday  of  May 
And  November. 

EvanstoQ,  on  the  first  Monday  in  July."' 


L   91  U 

I  9<e 
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§§  122-129    sBsaiovs  of  circuit  courts  436 

§  122.      KflTect  of*  altering:  terms.—  No 

action,  suit,  proceeding,  or  process  in  any  district 
or  circuit  court  shall  abate  or  be  rendered  invalid 
by  reason  of  any  act  changing  the  time  of  holding 
such  court;  but  the  same  shall  be  deemed  to  be  re- 
returnable  to,  pending,  and  triable  in  the  terms  es- 
tablished next  after  the  return  day  thereof.  (Rev. 
Stats,  sec.  573.     See  sees.  572,  658,  660.) 

ArkaxLSaB. — ^All  causes,  process,  bonds,  recognizaDces, 
and  other  thin^  bemg  in,  retamable  or  haying  relation 
to,  the  terms  of  said  court  as  provided  by  hiw,  shall  be  pro- 
ceded  with  in  the  terms  provided  bv  this  act,  with  the 
same  force  and  effect  that  would  have  been  lawful  had  the 
times  of  holding  said  court  not  been  changed.  (26  U.  S. 
btats.  17.) 

Indiana.— Processes  continued. — All  suits  which 
st  ind  for  trial  at,  and  all  writs,  processes,  and  recognizan- 
ces which  are  or  may  be  made  returnable  to,  the  next 
August  term  of  said  courts,  shall  stand  continued  and  be 
returnable  to  the  next  term  thereof  provided  for  in  this 
act     (18  U.  S.  Stats.  251.) 

Iowa. — All  causes,  processes,  suits,  and  proceedings 
now  pending  or  commenced  for  said  terms  of  court,  or 
hereafter  to  be  commenced,  shall  be  continued  or  returned 
in  and  to  said  courts  at  the  several  times  herein  specified. 
(Approved  February  9,  1874.  See  Bev.  Stats,  sees. 
672,  658. ) 

All  writs,  processes,  pleas,  recognizances,  and  bonds 
made  or  returnable  ro  the  terms  of  said  courts  as  now  pro> 
vided  by  law  shall  be  considered  as  taken  and  returnable 
to  the  terms  established  by  this  act.  (Approved  April  19, 
1888;  2oU.S.  Stats.  87.) 

§  123.  Cliaii8:e  o£  terms. — All  causes,  pro- 
cesses, suits  and  proceedings  now  pending  or  com- 
menced for  said  terms  of  court,  or  hereafter  to  be 
commenced,  shall  be  continued  and  returned  to  said 
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courts  at  the  several  times  herein  specified.     (Feb. 
9,  1874,  Rev.  Stats,  sec.  72.) 

Arkansas,  26  U.  S.  Stats.  17;  Indiana,  18  U.  S.  Stats. 
5!51;  Iowa,  25  U.  S.  Stats,  87;  Missouri,  25  U.  S.  Stata. 
497;  Nebraska,  25  U.  S.  Stats.  483;  North  Dakota,  26  U. 
8.  Stats.  68;  Ohio,  26  U.  S.  Stats.  709;  Texas,  26  U.  S. 
Stats.  3. 

§  124.  Courts  al'vrays  open  for  certain 
pnrposesu — The  district  courts,  as  courts  of  ad- 
miralty, and  as  courts  of  equity,  so  far  as  equity 
jurisdiction  has  been  conferred  upon  them,  shall 
be  deemed  always  open,  for  the  purpose  of  filing 
any  pleading,  of  issuing  and  returning  mesne  and 
final  process,  and  of  making  and  directing  all  inter- 
locutory motions,  orders,  rules,  and  other  proceed- 
ings, preparatory  to  the  hearing,  upon  their  merits, 
of  all  causes  pending  therein.  And  any  district 
judge  may,  upon  reasonable  notice  to  the  parties, 
make  and  direct  and  award,  at  chambei*s  or  in  the 
clerk's  office,  and  in  vacation  as  well  as  in  term, 
all  such  process,  commissions,  orders,  rules,  and 
other  proceedings,  whenever  the  same  are  not  grant- 
able  of  course,  according  to  the  rules  and  practice 
of  the  court     (Rev.  Stats,  sec.  574.) 

In  case  of  seizure  nnder  the  embargo  laws,  an  cl^ler  for 
release  made  in  chambers  is  valid.  (U.  S.  v.  The  Little 
Charles,  1  Brock.  380.) 

A  judge  has  no  power  in  vacation,  out  of  court,  to  recall 
executions  without  notice  to  the  judgment  creditor.  (Free- 
man V.  Dawson,  110  U.  S.  264.) 

§  125*  ]>istrlct  court  open  for  admi- 
ralty cases* — The  district  court  shall  at  all  times 
be  open  for  the  purpose  of  hearing  and  deciding 
causes  of  admiralty  and  maritime  jurisdiction,  S9 
&r  as  the  same  can  be  done   without  a  jury. 
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(Florida  S.    D.,  Rev.  StatB.  sec.  576;  "Wisconsin, 
Bey.  Stats,  sec.  576.) 

§  126.  Terms  in  Kentucky  and  In- 
diana.—In  the  districts  of  Kentucky  and  Indi- 
ana the  terms  of  the  district  courts  shall  not  be 
limited  to  any  particular  number  of  days,  nor  shall 
it  be  necessary  to  adjourn  by  reason  of  the  inter- 
vention of  a  term  of  the  court  elsewhere;  but  the 
court  intervening  may  be  adjourned  over  till  the 
business  of  the  court  in  session  is  concluded.  (Kev. 
Stats,  sec.  577.) 

§  127*  MontMy  adjournments  for  trial 
a£  criminal  causes. — District  courts  shall  hold 
monthly  adjournments  of  their  regular  terms,  for 
the  trial  of  criminal  causes,  when  their  business  re- 
quires it  to  be  done,  in  order  to  prevent  undue  ex- 
penses and  delays  in  such  cases.  (Rev.  Stats. 
sec.  578.) 
Not  affected  by  21  U.  S.  Stats.  45. 

§  128.  Adjourned  terms.— The  judge  of 
any  district  court  in  Indiana,  Kentucky,  Louisiana, 
Michigan,  Ohio,  Pennsylvania  and  Texas  may  ad- 
journ the  same  from  time  to  time,  to  meet  the  neces- 
sities or  convenience  of  the  business.  (Rev.  Stats, 
sec.  579.) 

The  circuit  court  of  the  District  of  Columbia  may  ad- 
journ to  a  distant  day,  and  the  adjourned  session  will  b4 
considered  the  same  term.  (Mechanics'  Bk.  v.  Withers,  6 
Wheat.  106.) 

§  129*  Adjourned  terms  in  Kentnclcx 
and  Indiana. — In  the  districts  of  Kencncky 
^nd  Indiana  the  intervention  of  a  term  of  the  dia« 
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trict  court  at  another  place,  or  of  a  circuit  court, 
shall  not  preclude  the  power  to  adjourn  over  to  a 
future  day.     (Rev,  Stats,  sec.  580.) 

§  130*  Special  terms* — A  special  term  of 
any  district  court  may  be  held  at  the  same  place 
where  any  regular  term  is  n eld,  or  at  such  other 
place  in  the  district  as  the  nature  of  the  business 
may  require,  and  at  such  time  and  upon  such  notice 
as  may  be  ordered  by  the  district  judge.  And  any 
business  may  be  transacted  at  such  special  term 
which  might  be  transacted  at  a  regular  term. 
(Rev.  Stats,  sec.  681.) 

Admiralty  courts  may  proceed  nnder  their  general  pow- 
ers in  every  case  where  not  restricted  by  statute.  (United 
States  V.  The  Little  Charles,  1  Brock.  380.) 

Illinois. — The  judf^es  of  the  United  States  circuit  or 
district  court  for  said  district  may,  by  order,  from  time  to 
time  appoint  and  hold  additioniJ  special  terms  of  said 
court  in  said  district  for  the  disposal  of  the  unfinished 
business  thereof,  whenever  the  interests  of  the  public  and 
the  condition  of  the  docket  shall  so  require.  (24  U-  S. 
Stats.  442;  25  U.  S.  Stats.  387;  26  U.  S.  Stats.  212.) 


>i. — The  judge  of  the  United  States  courts 
for  said  nortuern  district  may,  by  order,  from  time  to 
time  appoint  and  hold  not  more  than  two  additional  special 
terms  of  said  courts  in  i«ny  one  year  in  each  division,  nor 
for  a  longer  period  than  twelve  judicial  days  for  each 
term,  for  the  disposal  of  the  unfinished  business  th^sreof, 
whenever  the  interests  of  the  public  and  the  condition  of 
the  docket  shall  so  require.     (22  U.  S.  Stats.  101.) 

§131.  Tennessee— IFlten  circuit Jndg^es 
may  act  as  district  Jndg^es. — In  the  case  of 
the  non-attendance  of  the  district  judge  of  Tennes- 
see at  any  term  of  the  district  court  in  either  of 
the  districts  thereof,  the  circuit  justice,  or  circuit 
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judge  of  the  circait  to  which  such  district  belongs, 
may  hold  such  term,  and  shall  have  and  exercise 
the  jurisdiction  and  powers  given  hj  law  to  a  dis- 
trict judge.     (Bev.  Stats,  sec.  582.) 

§  132*     Adjonrnmeitt — IVon-attendance 

of  tlie  Jiidg:e«~If  the  judge  of  any  district  court 
is  unable  to  attend  at  the  commencement  of  any 
regular,  adjourned,  or  special  term,  the  court  maj 
be  adjourned  by  the  marshal,  by  virtue  of  a  written 
order  directed  to  him  by  the  judge,  to  the  next 
regular  term,  or  to  any  earlier  day,  as  the  order 
may  direct.     (Rev.  Stats,  sec.  583.) 

§  133.     Adjonrnmeiit,  certain  States. — 

If  the  judge  of  any  district  court  in  Alabama,  Cal- 
ifornia, Georgia,  Indiana,  Iowa,  Kentucky,  North 
Carolina,  Tennessee,  or  West  Virginia  is  not  pres- 
ent at  the  time  for  opening  the  court,  the  clerk 
may  open  and  adjourn  the  court  from  day  to  day 
for  four  days;  and  if  the  judge  does  not  appear  by 
two  o'clock,  afternoon  of  the  fourth  day,  the  clerk 
shall  adjourn  the  court  to  the  next  regular  term. 
But  this  section  is  subject  to  the  provisions  of  the 
preceding  and  next  sections.  (Rev.  Stats,  sec. 
584.) 

§      134.  Kentncky  and  Indiana*— In  the 

districts  of  Indiana  and  Kentucky,  the  district 
judge,  in  the  case  provided  in  the  preceding  sec- 
tion, may,  by  a  written  order  to  the  clerk  within 
the  first  three  days  of  his  term,  adjourn  the  district 
court  to  a  future  day  within  thirty  days  of  the  first 
day.  The  clerk  shall  give  notice  of  such  adjourn- 
ment  by  posting  a  copy  of  said  order  on  the  front 
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door  of  the  court-house  where  the  court  is  to  be 
held.     (Rev.  Stats,  sec.  585.) 

§  135.  Intermediate  terms. — Whenever 
the  judge  of  any  district  court  in  the  districts  of 
California,  Iowa,  and  Tennessee  fails  to  hold  any 
regular  term  thereof,  it  shall  be  his  duty,  if  it  ap- 
pears that  the  business  of  the  court  requires  it,  to 
hold  an  intermediate  term.  Such  intermediate 
term  shall  be  appointed  by  an  order  under  his  hand 
and  seal,  addressed  to  the  clerk  and  marshal,  at 
least  thirty  days  previous  to  the  time  fixed  therein 
for  holding  it,  and  the  order  shall  be  published  the 
same  length  of  time  in  the  several  newspapers  pub- 
lished within  such  districts  respectively.  And  at 
such  intermediate  term  the  business  of  the  court 
shall  have  reference  to  and  be  proceeded  with  in 
the  same  manner  as  if  it  were  a  regular  term. 
(Rev.  Stats,  sec.  586.) 

§  136.  Business  certified  to  circuit 
court. — ^When  satisfactory  evidence  is  shown  to 
the  circuit  judge  of  any  circuit,  or,  in  his  absence, 
to  the  circuit  justice  allotted  to  the  circuit,  that 
the  judge  of  any  district  therein  is  disabled  to 
hold  a  district  court  and  to  perform  the  duties  of 
bis  office,  and  an  application  accordingly  is  made 
in  writing  to  such  circuit  judge  or  justice,  by  the 
district  attorney  or  marshal  of  the  district,  the 
said  judge  or  justice,  as  the  case  may  be,  may  issue 
his  order  in  the  nature  of  a  certiorari,  directed  to 
the  clerk  of  such  district  court,  requiring  him 
forthwith  to  certify  into  the  next  circuit  court  to 
be  held  in  said  distt  let  all  suits  and  processes,  civil 
Aiid  criminal,  depending  in  said  district  court,  and 
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undetermined,  with  all  the  proceedings  thereon, 
and  all  the  files  and  papers  relating  thereto.  Said 
order  shall  be  immediately  published  in  one  or 
more  newspapers  printed  in  said  district,  at  least 
thirty  days  before  the  session  of  such  circuit  court, 
and  shall  be  suf&cient  notification  to  all  concerned; 
and  thereupon  the  circuit  court  shall  proceed  to 
hear  and  determine  the  suits  and  processes  so  certi- 
fied. And  all  bonds  and  recogni^ncea  taken  for 
or  returnable  to  such  district  court  shall  be  held 
to  be  taken  for  and  returnable  to  said  circuit  court, 
and  shall  have  the  same  effect  therein  as  they  could 
have  had  in  the  district  court  to  which  they  were 
taken.     (Rev.  Stats,  sec.  687.) 

The  circuit  conrt  must  remand  the  certified  cases  to  the 
district  court  if  the  disability  terminates  in  death.  (Elz 
parte  United  States,  1  Gall.  338.) 

§  137.  Suits  brongrl&t  in  district  conpt 
after  order  to  certify  to  circuit  court* — 

When  an  order  has  been  made  as  provided  in  the 
preceding  section,  the  clerk  of  the  district  court 
shall  continue,  during  the  disability  of  the  district 
judge,  to  certify,  as  aforesaid,  all  suits,  pleas,  and 
processes,  civil  and  criminal,  thereafter  begun  in  said 
court,  and  to  transmit  them  to  the  circuit  court 
next  to  be  held  in  that  district;  and  the  said  court 
shall  proceed  to  hear  and  determine  them  as  pro- 
vided in  said  section;  provided,  tbat  when  the  dis- 
ability of  the  district  judge  ceases,  or  is  removed, 
the  circuit  court  shall  order  all  such  suits  and 
proceedings  then  pending  and  undetermined  therein, 
in  which  the  district  courts  have  an  exclusive 
original  cognizance,  to  be  remanded,  and  the  clerk 
of  such  court  shall  transmit  the  same^  with  all  matr 
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ters  relating  thereto,  to  the  district  court  next  to 
be  held  in  that  district;  and  the  same  proceedings 
shall  then  be  had  in  the  district  court  as  would  have 
been  had  if  such  suits  had  originated  or  been  con- 
tinued therein.  (Rev.  Stats,  sec.  588.  ^  See  Ex 
parte  U.  S.,  1  Gall.  338.) 

§  138.  Po^vrers  of  district  Jndgre  Tested, 
during;  dIsaMllty,  In  circuit  Jndgre* — In 

the  case  provided  in  the  two  preceding  sections  the 
circuit  judge,  and  in  his  absence  the  circuit  justice, 
shall  have  and  exercise,  during  such  disability,  all 
the  powers  of  every  kind  vested  by  law  in  such 
district  judge.  But  this  provision  does  not  require 
them  to  hold  any  special  court,  or  court  of  admi- 
ralty, at  any  other  time  than  that  fixed  by  law  for 
holding  the  circuit  court  in  said  district.  (Kev. 
Stats,  sec.  589.) 

In  case  of  the  disqnalification  of  the  district  judge  the 
daties  are  to  be  performed  by  a  justice  allotted  to  the  cir- 
cuit, and  by  the  second  section  of  the  act  of  April  10, 
1869  (16  U.  S.  Stats.  44),  the  same  power  is  conferred  on  a 
circait  judge.     (Wallace  v.  Loomis,  97  U,  S.  146.) 

§  139.     Orders   In    admiralty— Clerk.— 

When  the  business  of  a  district  court  is  certified 
into  the  circuit  court  on  account  of  the  disability  of 
the  district  judge,  the  district  clerk  shall  be  author- 
ized, by  order  of  the  circuit  judge,  or,  in  his 
absence,  of  the  circuit  justice  within  whose  circuit 
such  district  is  included,  to  take,  during  such  dis- 
ability, all  examinations  and  depositions  of  wit- 
nesses, and  make  all  necesary  rules  and  orders, 
preparatory  to  the  final  hearing  of  all  causes  of 
admiralty  and  maritime  jurisdiction.  (Rev.  Stats, 
sec.  590 j  18  XJ.  S.  Stats.  317.) 
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§  140.     ]>Utrict    Jndgre     deslgrmated.— 

When  any  district  judge  is  prevented,  by  any  dis- 
ability, from  holding  any  stated  or  appointed  term 
of  his  district  court,  or  of  the  circuit  court  in  his 
district,  in  the  absence  of  the  other  judges,  and  that 
fact  is  made  to  appear  by  the  certificate  of  the  clerk^ 
under  the  seal  of  the  court,  to  the  circuit  judge,  or, 
in  his  absence,  to  the  circuit  justice  of  the  circuit 
in  which  the  district  lies,  such  circuit  judge  or 
justice  may,  if  in  his  judgment  the  public  interests 
so  require,  designate  and  appoint  the  judge  of  any 
other  district  in  the  same  circuit  to  hold  said  courts^ 
and  to  discharge  all  the  judicial  duties  of  the  judge 
so  disabled,  during  such  disability.  Such  appoint- 
ment shall  be  filea  in  the  clerk*s  office,  and  entered 
on  the  minutes  of  the  said  district  court,  and  a  cer- 
tified copy  thereof,  under  the  seal  of  the  court, 
shall  be  transmitted  by  the  district  clerk  to  the 
judge  so  designated  and  appointed.  (Bev.  Stats, 
sec.  591.) 

Note. — The  appointment  of  the  jadge  so  designated 
should  be  filed  in  the  office  of  the  clerk  of  the  district 
court,  but  the  provision  of  the  statute  being  directory 
only,  a  failure  to  file  as  directed  does  not  invahdate  the 
appointment.  (National  Home  etc.  v.  Butler,  Cir.  OL 
Mass.,  33  Fed.  Rep.  374.)  The  power  to  designate  a  dis- 
trict judge  to  hold  court  in  case  of  disability  under  this 
section,  as  it  originally  existed  in  the  Act  of  July  29,  1850 
(9  Stats.  442),  did  not  extend  to  the  case  of  a  vacancy.  (9 
Ops.  Atty.-Gen.  131;  Ball  v.  United  States,  140  U.  S. 
118.)  The  acts  of  a  judge  de  facto  are  not  open  to  col- 
lateral attack.  (Norton  v.  Shelby  Co.,  118  U.  S.  425,  30 
L.  ed.  178;  Manning  v.  Weeks,  139  U.  S.  604,  35  L.  ed. 
264;  Clark  v.  Com.,  29  Pa.  129;  Fowler  v.  Bebee,  9  Maes. 
231;  Com.  v.  Taber,  123  Mass.  263;  State  v.  Carroll,  38 
Conn.  449;  Keith  v.  State,  49  Ark.  439;  People  v.  Bangs, 
24  lU.  184;  Ball  v.  United  States,  140  U.  S.  IIS.) 
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§  141.  ]>esig:]iatio]i  of  Jnclg^e  in  case 
of  accnmiilatioii  of  business* — When,  from 
the  accumulation  or  urgency  of  business  in  any 
district  court,  the  public  interests  require  the  desig- 
nation and  appointment  hereinafter  provided,  and 
the  fact  is  made  to  appear,  by  the  certificate  of  the 
clerk,  under  the  seal  of  the  court,  to  the  circuit 
judge,  or,  in  his  absence,  to  the  circuit  justice  of 
the  circuit  in  which  the  district  lies,  such  circuit 
judge  or  justice  may  designate  and  appoint  the 
judge  of  any  other  district  in  the  same  circuit  to 
have  and  exercise  within  the  district  first  named 
the  same  powers  that  are  vested  in  the  judge 
thereof;  and  each  of  the  said  district  judges  may, 
in  case  of  such  appointment,  hold  separately  at  the 
same  time  a  district  or  circuit  court  in  such  dis- 
trict, and  discharge  all  duties  of  a  district  judge 
therein;  but  no  such  judge  shall  hear  appeals  from 
the  district  court.     (Rev,  Stats,  sec.  592.) 

§  142.  ]>esif^nation  of  another  Juclg^e 
to  be  by  cliief  Justice. — If  the  circuit  judge 
and  circuit  justice  are  absent  from  the  circuit,  or 
are  unable  to  execute  the  provisions  of  either  of 
the  two  preceding  sections,  or  if  the  district  judge 
so  designated  is  disabled  or  neglects  to  hold  the 
courts  and  transact  the  business  for  which  he  is 
designated,  the  district  clerk  shall  certify  the  fact 
to  the  Chief  Justice  of  the  CTnited  States,  who  may 
thereupon  designate  and  appoint,  in  the  manner 
aforesaid,  the  judge  of  any  district  within  such  cir- 
cuit or  within  any  circuit  next  contiguous;  and 
said  appointment  shall  be  transmitted  to  the 
district  clerk,  and  be  acted  upon  by  him  as  di- 

F»D.  PROC.-38. 
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rected  in  the  preceding  section.      (Rev.  Stats,  sec. 
593.) 


143*     ReTOcation  and  ne^vr  appoint- 

► — The  circuit  judge,  or  circuit  justice,  or  the 
chief  justice,  as  the  case  may  be,  may,  from  time  to 
time,  if  in  his  judgment  the  public  interests  so 
require,  make  a  new  designation  and  appointment 
of  any  other  district  judge  within  the  said  circuits, 
for  the  duties  and  with  the  powers  mentioned  in 
the  three  preceding  sections,  and  to  revoke  any 
previous  designation  and  appointment.  (Rev. 
Stats,  sec.  594.) 

§  144.  ]>iity  of*  Jnclg^e  to  ccnply  'fritli 
desig^natiom. — It  shall  be  the  duty  of  the  dis- 
trict judge,  who  is  designated  and  appointed  under 
either  of  the  four  preceding  sections  to  discharge 
all  the  judicial  duties  for  which  he  is  so  appointed, 
during  the  continuance  of  such  disability,  or,  in 
the  case  of  an  accumulation  of  business,  during 
the  time  for  which  he  is  so  appointed;  and  aU  the 
acts  and  proceedings  in  the  courts  held  by  him,  or 
by  or  before  him,  in  pursuance  of  said  provisions, 
shall  have  the  same  effect  and  validity  as  if  done 
by  or  before  the  district  judge  of  the  said  district. 
(Rev.  Stats,  sec.  595.) 

§  145.  ]>esig:]iatio]i  ot  distfict  Jndgre 
-vrlieit  public  interest  requires* — It  shall 
be  the  duty  of  every  circuit  judge,  whenever  in 
his  judgment  the  public  interest  so  requires,  to 
designate  and  appoint,  in  the  manner  and  with  the 
powers  provided  in  section  five  hundred  and  nine- 
ty-one, the  district  judge  of  any  judicial  district 
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within  Lis  circuit  to  hold  a  district  or  circuit  c«''urt 
in  the  place  or  in  aid  of  any  other  district  judge 
within  the  same  circuit;  and  it  shall  be  the  duty 
of  the  district  judge  so  designated  and  appointed 
to  hold  the  distiict  or  circuit  [court]  as  aforesaid, 
[without  any  other  compensation  then  his  regular 
salary  as  established  by  law,  except  in  the  case  pro- 
vided in  the  next  section.]^    (Key.  Stats,  sec.  596.) 

1  Last  cUuae  repealed.  21  XT.  S.  Stats.  454. 
Under  this  section  the  circuit  judge,  whenever  in  his 
judgment  the  public  interest  requires,  can  desi^ate  and 
appoint  the  district  judge  of  any  judicial  district  within 
his  circuit  to  hold  the  district  or  circuit  court.  An  ap- 
pointment should  be  tiled  and  entered  on  the  minutes,  un- 
der section  591 ,  ante.  (Ball  v.  United  States,  140  U.  S.  1 18. ) 
The  district  jud^e  of  one  district  appointed  to  hold  court 
in  another  distnct,  can,  while  holding  such  court,  where 
the  parties  consent,  hear  and  dispose  of  a  criminal  case  on 
error  from  a  district  court.  (Harmon  v.  United  States 
(C.  C.  D.  Colo.),  43  Fed.  Rep.  817.) 

§  146.  Expenses  of  district  Jndgre— 
Weir  ITorlc* — Whenever  a  district  judge  from 
another  district  holds  a  district  or  circuit  court  in 
the  southern  district  of  New  York,  in  pursuance 
of  the  preceding  section,  his  expenses,  not  exceed- 
ing ten  dollars  a  day,  certified  by  him,  shall  be  paid 
by  the  marshal  of  said  district,  as  a  part  of  the 
expenses  of  the  court,  and  shall  be  allowed  in  the 
marshaPs  account.     (Rev.  Stats,  sec.  597.) 

§  147.     DisabiUty  orjndgres  ite  Florida. 

— When  a  certificate  of  the  judge  of  either  of  the 
districts  of  Florida,  stating  that  he  is  disabled  to 
hold  any  regular,  special,  or  adjourned  term  of  the 
court  of  such  district,  and  requesting  the  judge  of 
the  other  district  to  hold  the  same,  is  tiled  in  the 
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clerk's  office  of  the  place  where  it  is  to  be  held, 
the  judge  of  the  other  district  is  authorized  to  hold 
such  courts,  and  to  exercise  all  the  powers  of  dis- 
trict judge  in  the  district  of  the  judge  so  certifying. 
(Rev.  Stats,  sec.  598.) 

§  148.    ]>i0a1»illty  of  Jndgre  of  IVew  York. 

—Whenever  the  judge  of  the  northern  district  of 
New  York  is  disabled  to  perform  the  duties  of  his 
office,  it  shall  be  the  duty  of  the  judge  of  the 
southern  district,  upon  receiving  from  him  notice 
thereof,  to  hold  the  district  court,  and  to  perform 
all  the  duties  of  district  judge  for  such  district. 
And  whenever  the  judge  of  the  southern  district  is 
so  disabled,  it  shall  be  the  duty  of  the  judge  of  the 
eastern  district,  upon  a  like  notice,  to  hold  the  dis- 
trict court,  and  to  perform  all  the  duties  of  district 
judge  for  the  southern  district.  In  such  cases  the 
said  judges,  respectively,  shall  have  the  same  pow- 
ers as  are  vested  in  the  judge  so  disabled.  (Rev. 
Stats,  sec.  599.) 

§  149.     ]>istrict  Judge  of  New  York.— 

Whenever  the  judge  of  the  southern  district  of 
New  York  deems  it  desirable,  on  account  of  the 
pressure  of  public  business  or  other  cause,  that  the 
judge  of  the  eastern  district  shall  perform  the  duties 
of  a  district  judge  in  the  southern  district,  an  order 
to  that  effect  may  be  entered  upon  the  records  of 
the  district  court  thereof;  and  thereupon  the  judge 
of  the  eastern  district  shall  have  power  to  hold  the 
district  court,  and  to  perform  all  the  duties  of  dis- 
trict judge  for  the  southern  district.  (Rev.  Stats, 
sec.  600.) 
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§  160.  iriieii  district  Judg^e  is  inter- 
ested in  suit  pending:* — Whenever  it  appears 
that  the  judge  of  any  district  court  is  in  any  way 
concerned  in  interest  in  any  suit  pending  therein, 
or  has  been  of  counsel  for  either  party,  or  is  so  re- 
lated to  or  connected  with  either  party  as  to  ren- 
der it  improper,  in  his  opinion,  for  him  to  sit  on  the 
trial,  it  shall  be  his  duty,  on  application  by  either 
party,  to  cause  the  fact  to  be  entered  on  the  records 
of  the  court;  and  also  an  order  that  an  authenti- 
cated copy  thereof,  with  all  the  proceedings  in  the 
suit,  shall  be  forthwith  certified  to  the  next  circuit 
court  for  the  district;  and  if  there  be  no  circuit 
court  therein,  to  the  next  circuit  court  in  the  State; 
and  if  there  be  no  circuit  court  in  the  State,  to 
the  next  convenient  circuit  court  in  an  adjoining 
State;  and  the  circuit  court  shall,  upon  the  filing  of 
such  record  with  its  clerk,  take  cognizance  of  and 
proceed  to  hear  the  case,  in  like  manner  as  if  it 
had  originally  and  rightfully  been  commenced 
therein.     (Rev.  Stats,  sec.  601.) 

Note. — The  judge  may  order  the  record  of  a  suit  in 
which  he  is  interested  to  be  transferred  to  the  circuit 
court  (Spencer  v.  Lapsley,  20  How.  264) ;  and  the  district 
judge  of  Texas  has  power  to  transfer  a  suit  to  the  circuit 
court  of  the  district  of  Louisiana.  (Spencer  v*  Lapsley, 
20  How.  264, )  So  a  suit  was  transferred  to  the  northern 
district  of  New  York  when  the  State  was  divided.  (U. 
S.  V.  Woolen  Cloths,  1  Paine,  436.) 

§   151.      Continuaiices    by    vacancy    in 

office  of  district  Judg^e. — When  the  office 
of  judge  of  any  district  court  is  vacant,  all  proc- 
ess, pleadings,  and  proceedings  pending  before 
such  court  shall  be  continued  of  course  until  the 
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next  stated  term  after  the  appointment  and  quali- 
fication of  his  successor,  except  when  such  first- 
mentioned  term  is  held  as  provided  in  the  next  sec- 
tion.    (Rev.  Stats,  sec.  602.) 

When  the  office  of  judge  of  any  district  court  is  vacant, 
all  process,  pleadings,  and  proceedings  pending  before 
such  court  were  continued,  of  course,  until  the  next  stat- 
ed term  after  the  appointment  and  qualification  of  his 
successor,  except  when  that  term  might  be  held  as  provid- 
ed in  section  603.    (Ball  v.  United  States,  140  U.  S.  lib.) 


§  152.  Vacancy  in  office  ot  district 
Judge. — When  the  office  of  district  judge  is  va- 
cant in  any  district  in  a  State  containing  two  or 
more  districts,  the  judge  of  the  other  or  of  either 
of  the  other  districts  may  hold  the  district  court, 
or  the  circuit  court,  in  case  of  the  sickness  or  ab- 
sence of  the  other  judges  thereof,  in  the  district 
where  the  vacancy  occurs,  and  discharge  all  the 
judicial  duties  of  judge  of  such  district  during  such 
vacancy;  and  all  the  acts  and  proceedings  in  said 
courts  by  or  before  such  judge  of  an  adjoining  dis- 
trict shall  have  the  same  efiect  and  validity  as  if 
done  by  or  before  a  judge  appointed  for  such  dis- 
trict.    (Rev.  Stats,  sec.  603.) 

§  153.     Recog^niasances  in  Nei^r  Yorlc. — 

All  recognizances  and  bail  bonds  taken  in  criminal 
cases  for  an  appearance  at  a  circuit  court  in  the 
southern  district  of  New  York,  conditioned  upon 
an  appearance  at  the  next  one  of  the  terms  ap- 
pointed by  the  Act  of  February  7,  1873,  shall  be 
valid.     (Rev.  Stats,  sec.  659.) 
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§  164.  special  sessions  for  trial  of 
criminal  causes* — Any  circuit  court  may,  at 
its  own  discretion,  or  at  the  discretion  of  the  Su- 
preme Court,  hold  special  sessions  for  the  trial  of 
criminal  causes.     (Rev.  Stats,  sec.  661.) 

Auth.ority. — Authority  is  given  under  this  section 
only  when  the  court  is  in  session  (United  States  v.  Wil- 
liams, 4  Cranch  0.  C.  372),  and  it  is  not  necessary  for 
the  clerk  to  give  thirty  days'  notice  of  the  time  and  place 
of  holding  the  special  session.  (United  States  v.  WiUiams, 
4  Cranch  0.  C.  372.)  When  holding  the  special  session, 
the  circuit  court  may  exercise  its  general  jurisdiction  over 
aU  criminal  causes  arising  within  the  district  at  the  time 
of  holding  the  session  (United  States  v.  Williams,  4 
Cranch  C.  C.  379);  but  no  cause  can  be  tried  which  was 
pending  at  the  last  stated  session.  (United  States  v. 
Hamilton,  3  Dall.  17;  United  States  v.  Insurgents,  3  Dall. 
515;  Anonymous,  4  Cranch  C.  C.  337;  United  States  v. 
Milbum,  4  Cranch  C.  C.  552;  United  States  v.  Cornell, 
2  Mason,  91.)  This  section  authorizes  special  sessions  in 
cases  punishable  with  death  in  the  county  where  the  crime 
was  committed.     (United  States  v.  Cornell,  2  Mason,  91. ) 

§   155.     Special  sessions    for    criminal 

trials*— The  Supreme  Court,  or  when  that  court  is 
not  sitting  any  ciicuit  justice  or  circuit  judge,  to- 
gether with  the  judge  of  the  proper  district,  may 
direct  special  sessions  of  a  circuit  court  to  be  held, 
for  the  trial  of  criminal  causes,  at  any  convenient 
place  within  the  district  nearer  to  the  place  where 
the  offenses  are  said  to  be  committed  than  the  place 
appointed  by  law  for  the  stated  sessions.  The  clerk 
of  such  court  shall,  at  least  thirty  days  before  the 
commencement  of  such  special  session,  cause  the 
time  and  place  for  holding  it  to  be  notified  for  at 
least  three  weeks  consecutively  in  one  or  more  of 
the   newspapers   published   nearest  to   the   place 
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where  it  is  to  be  held.  All  process,  writs,  and  rec- 
ognizances respecting  juries,  witnesses,  bail,  or  oth- 
erwise, which  relate  to  the  cases  to  be  tried  at  such 
special  session,  shall  be  considered  as  belonging  to 
such  sessions,  in  the  same  manner  as  if  they  had 
been  issued  or  taken  in  reference  thereto.  Any 
such  session  may  be  adjourned  from  time  to  time 
to  any  time  previous  to  the  next  stated  term  of  the 
court;  and  all  business  depending  for  trial  at  any 
special  session  shall,  at  the  close  thereof,  be  con- 
sidered as  removed  to  the  next  stated  term.  (Rev. 
Stats,  sec.  662.) 

Place  of  offense. — This  section  regards  the  place,  while 
the  preceding  section  regards  the  time.  By  this  section  a 
special  session  may  be  ordered  by  the  judge  out  of  court. 
U.  S.  V.  Williams,  4CranchC.  C.  372.)  It  vests  the  court 
with  discretion,  and  a  trial  will  not  be  directed  in  the 
county  where  the  offense  was  committed  when  it  cannot 
be  done  without  inconvenience.  (U.  S.  v.  The  Insurgents, 
3Dall.  515;  U.S.  v.  Cornell,  2  Mason,  91.)  The  order 
may  be  made  by  the  judge  out  of  court  (U.  S.  v.  Wilhams, 
4  (.'ranch  C.  C.  373);  and  the  court  will  have  cognizance 
only  of  offenses  committed  in  that  part  of  the  district 
nearer  to  the  special  than  to  the  ordinary  session.  (U.  S. 
V.  Williams,  4  Cranch  C.  C.  372.)  But  it  may  take  cog- 
nizance of  a  criminal  case  arising  after  the  order  is  made 
(U.  S.  V.  Williams,  4  Cranch  C.  C.  372),  and  cases  which 
are  pending  at  the  close  of  the  special  session  will  be  re- 
moved to  the  stated  term.  (U.  S.  v.  Williams,  4  Cranch 
C.  C.  372. )  No  case  can  be  heard  at  the  special  session  where 
the  indictment  was  found  at  the  regular  stated  term.  (U. 
S.  V.  Cornell,  2  Mason,  91.) 

§  156.     Adjourned,     termii,    Missouri. — 

The  circuit  courts  for  the  several  districts  of  Mis- 
souri may  at  any  time  order  adjourned  terms  there- 
of. In  the  eastern  district  a  copy  of  the  order 
shall  be  posted  on  the  door  of  the  court-room,  and 
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shall  be  advertised  in  some  newspaper  printed  in 
St.  Louis;  and  in  the  western  district  a  copy  of  the 
order  shall  be  posted  on  the  door  of  the  court-room 
and  advertised  in  some  newspaper  printed  in  the 
city  of  Jefferson,  at  least  twenty  days  before  the 
adjourned  term  is  held.  At  such  adjourned  term 
any  business  may  be  transacted  which  might  be 
transacted  at  a  regular  term.    (Rev.  Stats,  sec.  663.) 

See  Mechanics  Bank  v.  Withers,  6  Wheat.  106;  Anon., 
1  Cranch  C.  C.  159. 

§  167*     California,  Oregon  and  Neva- 

da9  special  sessions. — In  the  districts  of  Cal- 
fomia,  Oregon,  and  Nevada  the  circuit  justice  or 
circuit  judge  may  appoint  special  sessions  of  the 
circuit  courts,  to  be  held  at  the  places  where  the 
regular  sessions  are  held,  by  an  order  under  his 
hand  and  seal  directed  to  the  marshal  and  clerk  of 
such  court,  at  least  fifteen  days  before  the  time 
fixed  for  the  commencement  of  such  special  ses- 
sions. Said  order  shall  be  published  by  the  mar- 
shal in  one  or  more  of  the  newspapers  within  the 
district  where  such  sessions  are  to  be  held.  (Rev. 
Stats,  sec.  664.) 

§  168.  Kentuclsy  and  Indiana*  spec- 
ial terms.— In  the  districts  of  Kentucky  and 
Indiana  the  district  judge,  and  in  his  absence  the 
circuit  justice  or  circuit  judge,  may,  by  a  written 
order  to  the  clerk  of  the  circuit  court,  appoint  a 
special  term  of  such  court;  and  by  said  order  the 
judge  may  prescribe  the  duties  of  the  ofiicers  of  the 
court  in  summoning  juries,  and  in  the  performance 
of  other  acts  necessary  for  the  holding  of  such  special 
term;  or  the  court  may  by  its  order,  after  it  is 
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opened,  prescribe  the  duties  of  his  ofEcers,  and  tbs 
mode  of  proceeding,  and  any  of  the  details  thereof. 
Notice  of  such  special  term  shall  be  given  by  the 
clerk  by  posting  a  copy  of  said  order  on  the  fi*ont 
door  of  the  court-house  where  the  court  is  to  be 
held,  and  by  publishing  the  same  in  one  or  more 
newspapers  in  the  same  place.  (Rev.  Stats, 
sec.  665.) 

§    169.      Mississippi,      special     terms* — 

That  the  judge  of  the  United  States  courts  for 
said  northern  district  may,  by  order  from  time 
to  time,  appoint  and  hold  additional  special  terms 
of  said  courts,  for  the  disposal  of  the  unfinished 
business  thereof,  whenever  the  interests  of  the 
public  and  the  condition  of  the  docket  shall  so  re- 
quire; providedy  that  there  shall  not  be  more  than 
two  such  special  terms  in  any  one  year  in  each  di- 
vision, nor  for  a  longer  period  than  twelve  judicial 
days  for  each  special  term.     (22  XJ.  S.  Stats.  101.) 

§   160.       Tennessee,    special  terms* — In 

each  of  the  districts  of  Tennessee  the  judges  of  the 
circuit  court  may  appoint  special  terms  thereof,  to 
be  held  at  the  place  where  the  regular  terms  are 
held;  and  notice  of  such  special  term  shall  be  pub- 
lished for  four  consecutive  weeks  in  at  least  one 
newspaper  printed  at  the  place  where  the  court  is 
to  be  held.     (Rev.  Stats,  sec.  666.) 


§  161*     IVortli  Carolina,  special  tei 

In  each  of  the  districts  of  North  Carolina  the  cir- 
cuit court  may  order  special  terms  thereof,  to  be 
held  at  such  times  and  places  in  said  district  as  the 
court  may  designate;  provided,  that  no  special  term 
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of  the  circuit  court  for  either  district  shall  be  ap- 
pointed, except  by  and  with  the  concurrence  and 
consent  of  the  circuit  judge.     (Rev.  Stats,  sec.  667.) 

§  162.  Tirginia.  and  l¥isco]isi]i«  spe- 
cial terms. — In  each  of  the  districts  of  Virginia 
and  of  Wisconsin,  the  circuit  court  may  order  spe- 
cial terms,  and  direct  the  grand  or  petit  jury,  or 
both,  to  attend  the  same,  by  an  order  to  be  entered 
of  record  twenty  days  before  the  day  on  which  such 
special  term  is  to  convene;  provided^  that  no  special 
term  of  such  circuit  courts  shall  be  appointed  in 
any  of  the  said  districts,  except  by  and  with  the 
concurrence  and  consent  of  the  circuit  judge. 
(Rev.  Stats,  sec.  668.) 

§  163.  Special  terms,  general  riile* — In 

the  districts  not  mentioned  in  the  five  preceding 
sections,  the  presiding  judge  of  any  circuit  court 
may  appoint  special  sessions  thereof,  to  be  held  at 
the  places  where  the  regular  sessions  are  held. 
(Rev.  Stats,  sec.  669.) 

§  164*  Special  terms,  lousiness  trans- 
acted at* — At  any  special  term  of  a  circuit  court 
in  any  district  in  Indiana,  Kentucky,  Missouri, 
North  Carolina,  Virginia,  and  Wisconsin,  any 
business  may  be  transacted  which  might  be  trans- 
acted at  any  regular  term  of  such  court.  At  any 
special  term  of  a  circuit  court  in  any  other  district, 
it  shall  be  competent  for  the  court  to  entertain 
jurisdiction  of  and  to  hear  and  decide  all  cases  in 
equity,  cases  in  error  or  on  appeal,  issues  of  law, 
motions  in  arrest  of  judgment,  motion  for  a  new 
trial,  and  all  other  motions,  and  to  award  executions 


§§165-166  SESSIONS  OF  COURTS.  456 

and  other  final  process,  and  to  do  and  transact  all 
other  business,  and  direct  all  other  proceedings,  in 
all  causes  pending  in  the  circuit  court,  except  trying 
any  cause  by  a  jury,  in  the  same  way  and  with  the 
same  effect  as  the  same  might  be  done  at  any  reg- 
ular session  of  said  court.     (Rev.  Stats,  sec.  670.) 

§  166*     Adjonrniifteiit  in  a1»seiice  of  tlie 

Jii«l§:es.— If  neither  of  the  judges  of  a  circuit  court 
is  present  to  open  any  session,  the  marshal  may  ad- 
journ the  court  from  day  to  day  until  a  judge  is 
present;  provided,  that  if  neither  of  them  attends 
before  the  close  of  the  fourth  day  after  the  time 
appointed  for  the  commencement  of  the  session, 
the  marshal  may  adjourn  the  court  to  the  next 
regular  term.     (Rev.  Stats,  sec.  671.) 

§  166.  Adjournmeiit  in  al^fieiice  of  the 
Jiicl§:efi9 1»y  Trritten  order.— If  neither  of  the 
judges  of  a  circuit  court  be  present  to  open  and 
adjourn  any  regular  or  adjourned  or  special  ses- 
sion, either  of  them  may,  by  a  written  order,  di- 
rected alternatively  to  the  marshal,  and  in  his 
absence  to  the  clerk,  adjourn  the  court  from  time 
to  time,  as  the  case  may  require,  to  any  time  be- 
fore the  next  regular  term.     (Rev.  Stats,  sec.  672.) 


457  CIRCUIT  COURT  OP  APPEALS.  §  167 


CHAPTER  X. 

OIBOniT  OOUBT  OF  APPEALS. 

%  167.   Additional  oircoit  Judges  to  be  appointed— Qualifioatioiu,  eto 

§  168L  Oirouit  oomt  of  appeala  created— Composition— General  powers— 
Marsbal— Clerk— Salaries— Ckist,  etc 

§  169.    Btdes.  eto. 

§  170.    Constitution  of  court— Precedence. 

§  171.  Serrioe  of  district  judges^Proviso— No  Judge  to  sit  on  appeal  om 
his  court. 

§  173.    Terms-Regular— Additional— First  term. 

8  171    Change  of  date. 

§  171  No  appeal  allowed  from  district  to  drcuit  courts— Appeals,  etc . 
from  circuit  court. 

§  175.  Appeals  allowed  direct  to  Supreme  Court— Jurisdiction— Questions 
—Prizes— Capital  crimes— Constitutional  questions— Construc- 
tion of  law,  treaty,  eta— Conflict  of  laws. 

fi  176).    Appeals  from  highest  State  court  not  affected. 

^  177.    Jurisdiction— What  Judgment  final. 

8  ITBl    Certiorari  to  Supreme  Court. 

8  179.    Appeals  and  writs  of  error  to  Supreme  Court. 

8  180.    Appeal  in  equil^  causes— Proviso— To  be  taken  in  thirty  days. 

8  181.    Expenses  of  attending  Judges. 

8  183.    Court-rooms  and  officers 

8  183.    Remanding  causes. 

8  181    Appeals,  etc.— When  taken. 

8  186.    Issue  of  writs. 

8  186.    Appeals,  eta,  from  Indian  territory  court 

8  187.    Appeals  to  Supreme  Court— Inconsistent  laws  repealed. 

8  188.    Jurladiotlon  In  oases  from  territorial  supreme  courts. 

§  167.     Jiicl§:e0  —  Appointmenty   quail* 

flcatlo]i»9  etc*— There  shall  be  appointed  by  the 
president  of  the  United  States,  by  and  with  the 
advice  and  consent  of  the  senate,  in  each  circuit 
an  additional  circuit  judge,  who  shall  have  the 
same  qualifications^  and  shall  have  the  same  power 

Fzo.  Pboo.— 39. 
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and  jurisdiction  therein,  that  the  circuit  judges  of 
the  United  States,  within  their  respective  circuits, 
now  have  under  existing  laws,  and  who  shall  be 
entitled  to  the  same  compensation  as  the  circuit 
judges  of  the  United  States  in  their  respective 
circuits  now  have.     (26  U.  S.  Stats.  826,  sec.  1.) 

Note. — Circuit  courts  of  appeals  were  established  to 
facilitate  the  prompc  disposition  of  cases  in  the  Sapreme 
Court,  and  to  reheve  it  from  the  oppressive  burden  of 
general  litigation,  which  impeded  the  examination  of  cases 
of  public  concern,  and  operated  to  the  delay  of  suitors. 
(In  re  Woods,  143  U.  S.  202;  Law  Ow  Bew  v.  United 
States,  144  U.  S.  55);  and  the  act  creating  such  courts 
too'<  effect  immediately,  so  as  to  permit  appeals  to  be 
taken  to  them  at  once.  (In  re  Claasen,  140  U.  S.  209; 
WcLish  V.  Roff,  141  U.  S.  661;  RaUroad  Co.  v.  Bennett, 
49  Fed.  Rep.  598;  1  C.  C.  A.  392;  Baltimore  etc  R.  Co. 
V.  Andrews,  50  Fed.  Rep.  728;  1  C.  C.  A.  636.) 

§  168.  Circuit  coiurt  of  appeals-^Oill- 
cers  and  po-vrers. — ^There  is  hereby  created  in 
each  circuit  a  circuit  court  of  appeals,  which  shall 
consist  of  three  judges,  of  whom  two  shall  consti- 
tute a  quorum,  and  which  shall  be  a  court  of  rec- 
ord with  appellate  jurisdiction,  as  is  hereafter 
limited  and  established.  Such  court  shall  pre- 
scribe the  form  and  style  of  its  seal,  and  the  form 
of  writs,  and  other  process  and  procedure  as  may 
be  conformable  to  the  exercise  of  its  jurisdiction  as 
shall  be  conferred  by  law.  It  shall  have  the  ap- 
pointment of  the  marshal  of  the  court,  with  the 
same  duties  and  powers  under  the  regulations  of 
the  court  as  are  now  provided  for  the  marshal  of 
the  Supreme  Court  of  the  United  States,  so  far  as 
the  same  may  be  applicable.  The  court  shall  also 
appoint  a  clerk,  who  shall  perform  and  exercise 
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tbe  same  duties  and  powers  in  regard  to  all  matters 
within  its  jurisdiction  as  are  now  exercised  and 
performed  by  the  clerk  of  the  Supreme  Court  of  the 
United  States,  so  far  as  the  same  may  be  applica- 
ble. The  Siilary  of  the  marshal  of  the  court  shall 
be  twenty-five  hundred  dollars  a  year,  and  the  sal- 
ary of  the  clerk  of  the  court  shall  be  three  thousand 
dollars  a  year,  to  be  paid  in  equal  portions  quar- 
terly. The  costs  and  fees  in  the  Supreme  Court 
now  provided  for  by  law  shall  be  costs  and  fees  in 
the  circuit  courts  of  appeals;  and  the  same  shall 
be  expended,  accounted  for,  and  paid  over  to  the 
treasury  department  of  the  United  States  in  the 
same  manner  as  is  provided  in  respect  to  the  costs 
and  fees  in  the  Supreme  Court.  (26  U.  S.  Stats. 
826,  sec.  2,  cL  1.) 

§  169.  Riile»9  etc.— The  court  shall  have 
power  to  establish  all  rules  and  regulations  for  the 
conduct  of  the  business  of  the  court  within  its  ju- 
risdiction as  conferred  by  law.  (26  U.  S.  Stats.  827, 
sec.  2,  cL  2.) 

§  170.     Jndg^es  constituting:  court. — The 

chief-justice  and  the  associate  justices  of  the  Su- 
preme Court  assigned  to  each  circuit,  and  tlfe  cir- 
cuit judges  within  each  circuit,  and  the  several  dis- 
trict judges  within  each  circuit,  shall  be  competent 
to  sit  as  judges  of  the  circuit  court  of  appeals  with 
their  respective  circuits  in  the  manner  hereinafter 
provided.  In  case  the  chief  justice  or  an  associate 
justice  of  the  Supreme  Court  should  attend  at  any 
session  of  the  circuit  court  of  appeals,  he  si i all 
preside,  and  the  circuit  judges  in  attendance  upon 
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the  court  in  the  absence  of  the  chief  justice  or  asso- 
ciate justice  of  the  Supreme  Court  shall  preside  in 
the  order  of  the  seniority  of  their  respective  com- 
missions.    (26  U.  S.  Stats.  827,  sec.  3,  cL  1.) 

§  171.     H^hen   may    bold  the     court. — 

In  case  the  full  court  at  any  time  shall  not  be  made 
up  by  the  attendance  of  the  chief  justice  or  an  as- 
sociate justice  of  the  Supreme  Court  and  circuit 
judges,  one  or  more  district  judges  within  the  cir- 
cuit shall  be  competent  to  sit  in  the  court  accord- 
ing to  such  order  or  provision  among  the  district 
judges  as  either  by  general  or  particular  assign- 
ment shall  be  designated  by  the  court;  provided, 
that  no  justice  or  judge  before  whom  a  cause  or 
question  may  have  been  tried  or  heard  in  a  district 
court,  or  existing  circuit  court,  shall  sit  on  the  trial 
or  hearing  of  such  cause  or  question  in  the  circuit 
court  of  appeals.  (26  XJ.  S.  Stats.  827^  sec.  3,  cl.  2.) 

g  172.  Terms— Re§:ular— Additional  — 
First  term.— A  term  shall  be  held  annually  by 
the  circuit  court  of  the  first  circuit,  in  the  city  of 
Boston;  in  the  second  circuit,  in  the  city  of  New 
York;  in  the  third  circuit,  in  the  city  of  Philadel- 
phia;* in  the  fourth  circuit,  in  the  city  of  Rich- 
mond; in  the  fifth  circuit,  in  the  city  of  New  Or- 
leans; in  the  sixth  circuit,  in  the  city  of  Cincin- 
nati; in  the  seventh  circuit,  in  the  city  of  Chicago; 
in  the  eighth  circuit  in  the  city  of  Saint  Louis;  in 
the  ninth  circuit,  in  the  city  of  San  Francisco; 
and  in  such  other  places  in  each  of  the  above 
circuits  as  said  court  may  from  time  to  time 
designate.     The  first  term  of  said  courts  shall  be 
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held  on  the  second  Monday  in  January,  eighteen 
hundred  and  ninety-one,  and  thereafter  at  such 
times  as  may  be  fixed  by  said  courts.  (26  U.  S. 
Stats.  827,  sec.  3,  cL  2.) 

§  173.*  Change  of  date. — ^The  first  meet- 
ings of  the  several  circuit  courts  of  appeals  men- 
tioned in  the  act  of  Congress  passed  at  this  pres- 
ent session,  entitled  ''  An  act  to  establish  circuit 
courts  of  appeals,  and  to  define  and  regulate  in  cer- 
tain cases  the  jurisdiction  of  the  courts  of  the 
United  States,  and  for  other  purposes,"  shall  be 
held  on  the  third  Tuesday  in  June,  A.  D.  eighteen 
hundred  and  ninety-one;  and  if,  from  any  cas- 
ualty, the  first  meeting  of  any  such  court  shall 
fail  to  be  so  held  on  that  day,  the  first 
meeting  of  any  such  court,  so  failing  to 
be  held,  shall  be  held  on  such  day  subsequent 
thereto  as  the  chief  justice  or  any  justice  of  the 
Supreme  Court  of  the  United  States  assigned  to 
such  circuit,  shall  direct:  And  be  it  further 
resolved,  that  nothing  in  said  act  shall  be  held  or 
construed  in  anywise  to  impair  the  jurisdiction  of 
the  Supreme  Court  or  any  circuit  court  of  the 
United  States  in  any  case  now  pending  before  it, 
or  in  respect  of  any  case  wherein  the  writ  of  error 
or  the  appeal  shall  have  been  sued  out  or  taken  to 
any  of  said  courts  before  the  first  day  of  July, 
anno  Domini  eighteen  hundred  and  ninety-one. 

*  Joint  resolution  passed  March  3. 1891;  26  U.  S.  Stats.  1115. 

§  174.     Appeals    to    and  from    circuit 

CO  arts. — ^No  appeal,  whether  by  writ  of  error  or 
otherwise,  shall  hereafter  be  taken  or  allowed  from 
any  district  court  to  the  existing  circuit  courts,  and 
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no  appellate  jurisdiction  shall  hereafter  be  exercised 
or  allowed  by  said  existing  circuit  courts,  but  all 
appeals  by  writ  of  error  or  otherwise  from  said 
district  courts  shall  only  be  subject  to  review  in 
the  Supreme  Court  of  the  United  States  or  in  the 
circuit  court  of  appeals  hereby  established,  as  is 
hereinafter  provided,  and  the  review,  by  appeal,  by 
writ  of  error,  or  otherwise,  from  the  existing  cir- 
cuit courts  shall  be  had  only  in  the  Supreme  Court 
of  the  United  States  or  in  the  circuit  courts  of  ap- 
peals hereby  established  according  to  the  provisions 
of  this  act  regulating  the  same.  (26  U.  S.  Stats. 
827,  sec.  4.) 

A  forit  of  error  returnable  to  the  circuit  court  of  appeals 
may  be  issued  from  the  clerk's  office  of  the  circuife  coart 
in  which  the  action  was  tried.  (Northern  Pac.  K.  Co.  v. 
Amato,  Oir.  Ct.  App.  49  Fed.  Rep.  881.) 

§  176.      Appeals  from  circuit  or  distriLct 

to  Supreme  Court.— That  appeals  or  writs  of 
error  may  be  taken  from  the  district  courts  or 
from  the  existing  circuit  courts  direct  to  the  Su- 
preme Court  in  the  following  cases :  In  any  case 
in  which  the  jurisdiction  of  the  court  is  in  issue; 
in  such  cases  the  question  of  jurisdiction  alone 
shall  be  certi6ed  to  the  Supreme  Court  from  the 
court  below  for  decision.  From  the  final  sentences 
and  decrees  in  prize  causes.  In  cases  of  conviction 
of  a  capital  or  otherwise  infamous  crime.  In  any 
case  that  involves  the  construction  or  application 
of  the  Constitution  of  the  United  States.  In  any 
case  in  which  the  constitutionality  of  any  law  of 
the  United  States,  or  the  validity  or  construction 
of  any  treaty  made  under  its  authority,  is  drawn 
in  question.    In  any  case  in  which  the  constitution 
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or  law  of  a  State  is  claimed  to  be  in  contravention 
of  the  Constitution  of  the  United  States.     (Sec.  6.) 

§    176     Appeals   from   State    Courts*— 

Nothing  in  this  act  shall  affect  the  jurisdiction  of 
the  Supreme  Court  in  cases  appealed  from  tbe 
highest  court  of  a  State,  nor  the  construction  of  the 
statute  providing  for  review  of  such  cases.     (Sec.  5.) 

§  177*  •farisdictioii,  -vr hat*— The  circuit 
courts  of  appeals  established  by  this  act  shall  exer- 
cise appellate  jurisdiction  to  review,  by  appeal  or 
by  writ  of  error,  final  decisions  in  the  district  court, 
and  the  existing  circuit  courts  in  all  cases  other  than 
those  provided  for  in  the  preceding  section  of  this 
act,  unless  otherwise  provided  by  law,  and  the 
judgments  or  decrees  of  the  circuit  courts  of  appeals 
shall  be  final  in  all  cases  in  which  the  jurisdiction 
is  dependent  entirely  upon  the  opposite  parties  to 
the  suit  or  controversy  being  aliens  and  citizens  of 
the  United  States  or  citizens  of  different  States; 
also  in  all  cases  arising  under  the  patent  laws,  un- 
der the  revenue  laws,  and  under  the  criminal  laws, 
and  in  admiralty  cases,  excepting  that  in  every 
such  subject  within  its  appellate  jurisdiction  the 
circuit  court  of  appeals  at  any  time  may  certify  to 
the  Supreme  Court  of  tbe  United  States  any  ques- 
tions or  propositions  of  law  concerning  which  it  de- 
sires the  instruction  of  that  court  for  its  proper  decis- 
ion. And  thereupon  the  Supreme  Court  may  either 
give  its  instruction  on  the  questions  and  proposi- 
tions certified  to  it,  which  shall  be  bindiug  upon 
the  circuit  couit  of  appeals  in  such  case,  or  it  may 
require  that  the  whole  record  and  cause  may  be 
'Sent  up  to  it  for  its  consideration,  and  thereuiK)n 
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shall  decide  the  whole  matter  in  controverBj  in  the 
same  maimer  as  if  it  had  been  brought  there  for 
review  by  writ  of  error  or  appeaL  (26  XT.  S.  Stats. 
828,  sec.  6,  el.  1.) 

The  circuit  court  of  appeals  has  jurisdiction  to  re- 
view causes  pending  in  the  circuit  courts  at  the  time  of  its 
creation,  although  such  causes,  being  for  less  than  $5,000, 
were  not  previously  reviewable  in  any  court.  (Northern 
Pac.  R.  Co.  V.  Amato,  Gir.  Ct.  App.,  49  Fed.  Rep.  881.) 
The  words  "unless  otherwise  provided  by  law,'*  employed 
in  section  6  of  the  statute,  were  intended  to  guard  agamst 
implied  repeals,  and  are  not  to  be  construed  as  referring 
to  prior  Uws  only.    (Law  Ow  Bew  v.  U.  S.  144  U.  S.,  477 

Certificate  for  instructions. — Section  6  of  the  Act 
of  Congress  of  March  3,  1891,  establishing  the  circuit 
court  of  appeals,  making  its  decisions  final  in  certain  cases, 
but  providing  that  the  Supreme  Court  may  require  any 
such  case  to  be  certified  to  it  for  instructions,  does  not 
require  the  appellate  court  to  certify  any  question  for 
review  by  the  Supreme  Court,  which  identical  question  had 
been  already  decided  by  the  Supreme  Court  (Law  Ow 
Bew  V.  United  States,  47  Fed.  Rep.  641. 

§  178*     Certiorari  to  Supreme  Court* — 

And  excepting  also  that  in  any  such  case  as  is 
hereinbefore  made  final  in  the  circuit  court  of  ap- 
peals, it  shall  be  competent  for  the  Supreme  Court 
to  require  by  certiorari  or  otherwise,  any  such  case 
to  be  certified  to  the  Supreme  Court  for  its  review 
and  determination  with  the  same  power  and 
authority  in  the  casie  as  if  it  had  been  carried  by 
appeal  or  writ  of  error  to  the  Supreme  Court.  (26 
U.  S.  Stats.  828,  sec.  6,  cl.  2.) 

Supreme  Court  may  require  case  certified  up 
for  review. — Under  section  6  of  the  Act  of  Congress  of 
March  3,  1891,  establishing  the  circuit  courts  of  appeals, 
and  making  their  decisions  final  in  certain  cases,  but  pro- 
viding that  the  Supreme  Court  mav  require  any  such  case 
to  be  certified  to  it  for  review,  as  if  taken  there  on  appeal 


465  CIRCUIT  COUBT  OF  APPEALS.      §§  179-180 

or  writ  of  error,  the  exclasion  of  a  Chinese  merchant  un- 
der the  Chinese  exclasion  act,  notwithstanding  satisfactory- 
evidence  of  his  status  as  a  merchant  here,  presents  a  ques- 
tion of  such  importance  as  will  justify  the  Supreme  Court 
in  requiring  the  circuit  court  of  appeals  to  certify  the  case 
to  it  for  review.  (Law  Ow  Bew,  U.  S.  Sup.  Ct.,  Novem- 
ber term,  1891.) 

§  179*     Appeals  to  Supreme  Court. — In 

all  cases  not  hereinbefore,  in  this  section,  made 
final  there  shall  be  of  right  an  appeal  or  writ  of 
error  or  review  of  the  case  by  the  Supreme  Court 
of  the  United  States,  where  the  matter  in  contro- 
versy shall  exceed  one  thousand  dollars  besides 
costs.  But  no  such  appeal  shall  be  taken  or  writ 
of  error  sued  out  unless  within  one  year  after  the 
entry  of  the  order,  judgment,  or  decree  sought  to  be 
reviewed.     (26  U.  S.  Stats.  828,  sec.  6,  cl.  3.) 

§  180.  Appeal  in  eqiaity  causes. — ^Where, 
upon  a  hearing  in  equity  in  a  district  court,  or  in 
an  existing  circuit  court,  an  injunction  shall  be 
granted  or  continued  by  an  interlocutory  order  or 
decree,  in  a  cause  in  which  an  appeal  from  a  final 
decree  may  be  taken  under  the  provisions  of  this 
act  to  the  circuit  court  of  appeals,  an  appeal  may  be 
taken  from  such  interlocutory  order  or  decree 
granting  or  continuing  such  injunction  to  the  cir. 
cuit  court  of  appeals.  Provided,  that  the  appeal 
must  be  taken  within  thirty  days  from  the  entry  of 
such  order  or  decree,  and  it  shall  take  precedence 
in  the  appellate  court;  and  the  proceedings  in  other 
respects  in  the  court  below  shall  not  be  stayed  un- 
less otherwise  ordered  by  that  court  during  the 
pendency  of  such  appeal.     (26  U.  S.  Stats.  828, 

860.  7.) 
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§  181*     Expenses  of  attending:  Jacl§:es. 

— Any  justice  or  judge,  who,  in  pursuance  of  the 
provisions  of  this  act,  shall  attend  the  circuit  court 
of  appeals  held  at  any  place  other  than  where  he 
resides  shall,  upon  his  written  certificate,  be  paid 
by  the  marshal  of  the  district  in  which  the  court 
shall  be  held  his  reasonable  expenses  for  travel 
and  attendance,  not  to  exceed  ten  dollars  per  day, 
and  such  payments  shall  be  allowed  the  marshal  in 
the  settlement  of  his  accounts  with  the  United 
States.     (26  U.  S.  Stats.  828,  sec.  8.) 

§  182.    Court  rooms  and  officers.—  The 

marshals  of  the  several  districts  in  which  said  cir- 
cuit court  of  appeals  may  be  held  shall,  under  the 
direction  of  the  attorney-general  of  the  United 
States,  with  his  approval,  provide  such  rooms  in 
the  public  buildings  of  the  United  States  as  may 
be  necessary,  and  pay  all  incidental  expenses 
of  said  court,  including  criers,  bailiffs,  and 
messengers.  Provided,  however,  in  case  proper 
rooms  can  be  provided  in  such  buildings,  then 
the  said  marshals,  with  the  approval  of  the 
attorney-general  of  the  United  States,  may,  fi'om 
time  to  time,  leave  such  rooms  as  may  be  necessary 
for  such  courts.  That  the  marshals,  criers,  clerks, 
bailiffs  and  messengers  shall  be  allowed  the  same 
compensation  for  their  respective  services  as  are 
allowed  for  similar  services  in  the  existing  circuit 
courts.     (26  U.  S.  Stats.  829,  sec.  9. 

§  183.  Remanding:  causes. — Whenever 
on  appeal  or  writ  of  error  or  otherwise,  a  case  com- 
ing directly  from  the  district  court  or  existing 
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circuit  court  shall  be  reviewed  and  determined  in 
the  Supreme  Court,  the  cause  shall  be  remanded 
to  the  proper  district  or  circuit  court  for  f  urtl  er 
proceedings,  to  be  taken  in  pursuance  of  such  de- 
termination. And  whenever  on  appeal  or  writ  of 
error  or  otherwise,  a  case  coming  from  a  circuit 
court  of  appeals  shall  be  reviewed  and  determined 
in  the  Supi*eme  Court,  the  cause  shall  be  remanded 
by  the  Supreme  Court  to  the  proper  district  or 
circuit  court  for  further  proceedings  in  pursuance 
of  such  determination.  Whenever  on  appeal  or 
writ  of  error  or  otherwise  a  case  coming  from  a 
district  or  circuit  court  shall  be  reviewed  and  de- 
termined in  the  circuit  court  of  appeals  in  a  case 
in  which  the  decision  in  the  circuit  court  of  appeals 
is  final,  such  cause  shall  be  remanded  to  the  said 
district  or  circuit  court  for  further  proceedings  to 
be  there  taken  in  pursuance  of  such  determination. 
(26  U.  S.  Stats.  829,  sec.  10.) 

§  184.  Appeals^  TFlten  taken. — No  appeal 
or  writ  or  error  by  which  any  order,  judgment  or 
decree  may  be  reviewed  in  the  circuit  courts  of  ap- 
peals under  the  provisions  of  this  act  shall  be  taken 
or  sued  out  except  within  six  months  after  the 
entry  of  the  order,  judgment,  or  decree  sought  to 
be  reviewed.  Provided,  however,  that  in  all  cases 
in  which  a  lesser  time  is  now  by  law  limited  for 
appeals  or  writs  of  error,  such  limits  of  time  shall 
apply  to  appeals  or  writs  of  error  in  such  cases 
taken  to  or  sued  out  from  the  circuit  courts  of 
appeals.  And  all  provisions  of  law  now  in  force 
regulating  the  methods  and  system  of  review, 
through  appeals  or  writs  of  error,  bhall  regulate 
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the  methods  and  system  of  appeals  and  writs  of  error 
provided  for  in  this  act  in  respect  to  the  circuit 
courts  of  appeals,  including  all  provisions  for  bonds 
or  other  securities  to  be  required  and  taken  on  such 
appeals  and  writs  of  error,  and  any  judge  of  the 
circuit  courts  of  appeals,  in  respect  of  cases  brought 
or  to  be  brought  to  that  court,  shall  have  the  same 
powers  and  duties  as  to  the  allowance  of  appeals  or 
writs  of  error,  and  the  conditions  of  such  allowance, 
as  now  by  law  belong  to  the  justices  or  judges  in 
respect  of  the  existing  courts  of  the  United  States 
respectively.  (26  U.  S.  Stats.  829,  311;  Rev. 
Stats,  sees.  997-1013.) 

§  185.  Issue  ot  TFi-its« — ^The  circuit  court 
of  appeals  shall  have  the  powers  specified  in  sec- 
tion seven  hundred  and  sixteen  of  the  Revised 
Statutes  of  the  United  States.  (26  U.  S.  Stats. 
827,  sec.  12;  Rev.  Stats,  sec.  716.) 

Ne  exeat,  Rev.  Stats,  sec.  717;  restraining  order.  Id. 
sees.  718,  719;  holding  to  security  for  breach  of  peace,  Id. 
727;  habeas  corpus.  Id.,  sees.  751,  752;  arrest  and  ad- 
mission to  bail.  Id.  sees.  1015,  1016;  search-warrants 
under  Bevenue  Law,  Id.  sec.  3066;  as  amended,  22  U.  S. 
Stats.  49;  search-warrants  for  counterfeits  and  imple- 
ments, 26  U.  8.  Stats.  743,  sec.  5. 

§  186*     Appeals^  etc.9  from  Indian  Ter- 

rltory  court* — Appeals  and  writs  of  error  may 
be  taken  and  prosecuted  from  the  decisions  of  the 
United  States  court  in  the  Indian  Territory  to  the 
Supreme  Court  of  the  United  States,  or  to  the  cir- 
cuit court  of  appeals  in  the  eighth  circuit,  in  the 
same  manner  and  under  the  same  regulations  as 
from  the  district  or  circuit  courts  of  the  United 
States  under  thisact     (26  U.  S.  Stats.  829,  sec.  13.) 
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§  187*  Appeals  to  Supreme  Court — 
Repeals. — Section  six  hundred  and  ninety-one  of 
the  Revised  Statutes  of  the  United  States,  and 
section  3  of  an  act  entitled,  ''An  act  to  facilitate 
the  disposition  of  cases  in  the  Supreme  Court,  and 
for  other  purposes,"  approved  February  sixteeu, 
eighteen  hundred  and  seventy-five,  be  and  the  same 
are  hereby  repealed.  And  all  acts  and  parts  of 
acts  relatlag  Appeals  or  writs  of  ern>r  inconsist^ 
ent  with  the  provisions  for  review  by  appeals  or 
writs  of  error  in  the  preceding  sections  five  and 
six  of  this  act  are  hereby  repealed.  (26  U.  S. 
Stats.  829,  sec,  14.) 

§  188-  Jnrisdlctioit  in  cases  from 
territorial  supreme  courta*  —  The  circuit 
courts  of  appeal,  in  cases  in  which  the  judgment  of 
the  circuit  courts  of  appeal  are  made  final  by  this 
act,  shall  have  the  same  appellate  jurisdiction,  by 
writ  of  error  or  appeal,  to  the  courts  of  Territories 
as  by  this  act  they  may  have  to  review  the  judg- 
ments, orders,  and  decrees  of  the  district  court  and 
circuit  courts,  and  for  that  purpose  the  several  Ter- 
ritories shall,  by  order  of  the  Supreme  Court,  to  be 
made  from  time  to  time,  be  assigned  to  particular 
circuits.  (26  0".  S.  Stats.  830,  sec.  15.  Act  ap- 
proved March  3,  1891. 

DedaloDB  under  the  Beriaed  Statutes,  section  631,  relating  to  appeals 
fkom  the  district  courts  to  the  circuit  courts,  superseded  by  this  act  creat- 
ing tlua  circuit  courts  of  appeals. 

"  Final  decree  ••  refers  to  decrees  In  equity  or  admiralty  and  mari- 
time jurisdiction,  and  In  such  cases  only  appeal  lies  (United  States  v. 
Nourse,  6  Peters,  470);  and  a  writ  of  error  is  not  the  proper  process.  (Alc- 
Lellan  ▼.  United  States.  1  Gall.  227;  Norton  ▼.  Hood,  12  Fed.  Rep.  7b7, 
note. )  If  so  appeal  is  taken  from  decree  of  condemnation,  salMtequeDt 
proceedings  are  not  appealable.  (The  HoUen,  1  Mason,  131.)  The  appeal 
under  this  section  lies  onJy  from  a  final  decree.  (Norton  t.  Hood,  12  >  ed. 
Eep.  763;  Mordeoai  ▼.  Lindsay,  19  Uow.  199;  The  Seneca,  Gilp.  31)    ▲ 

7u>.  Fkoo. 
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decree  for  libelant  -which  does  not  order  p^rment  of  the  rnxmey  to  him  ib 
not  final.    (Montgomery  t.  Anderson,  21  How.  386.) 

Amomtt  In  controveny*— If  libelant  does  not  daim  more  than 
fifty  dollars,  he  cannot  appeal  from  the  decree  of  diamissal.  (Agnew  ▼. 
Dorman,  Taney,  386.)  Section  six  hundred  and  thirty-three,  relating  to 
writs  of  error  to  the  district  court,  applies  only  to  the  few  common-law 
act'ons  justioeable  in  the  district  courts  (United  States  ▼.  Wonson,  1  Gall. 
6;  United  States  t.  Fifteen  Hogsheads,  5  Blatchf.  106;  Jacob  t.  United 
States,  1  Brock.  520);  but  all  cases  in  admiralty  inyulving  over  fifty  dollars 
are  reviewable  under  section  six  hundred  and  thirty-one.  It  must  exceed 
fifty  dollars  exdusiTe  of  costs.  (The  Seneca,  Gilp.  34:  The  Roarer,  1 
Blatchf.  1.)  If  the  claim  with  interest  amounts  to  more  than  fifty  dollars, 
apiieal  lies.  (Godfrey  ▼.  Gilmar  in,  2  Blatchf.  340. )  If  libelant  admits  the 
demand  to  be  less,  while  the  claim  in  the  libel  is  more  than  the  amount 
limited,  he  will  be  subjected  to  the  costs.  (MoGinnis  ▼.  Carlton,  1  Abb. 
Adm.  570.  And  see  Oreigg  t.  Seade,  Crabbe,  64;  Sterling  t.  Titus.  1  Sum. 
117;  Jeoks  t.  Lewis.  3  Mason,  503.)  If  the  owner  appears  and  defends  a 
libel  ia  rem  for  wages,  he  may  appeal  from  a  decree  for  more  than  fifty 
dollars,  though  the  proceeds  of  the  vessel  are  less  than  that  sum.  (The 
Enterprise,  2  Curt.  317.)  If  a  tender  was  conditioned  on  discontinuane^ 
defendant  may  appeal  from  a  decree  for  the  sum  tendered.  (The  A.  H. 
Quimby,  7  Week.  N.  Cas.  509.) 

"Who  may  appeal.— A  party  who  contests  the  damages  before  a 
oommissioner  after  judgment  may  appeal.  (Farrell  ▼.  Campbdl,  7  Blatchf. 
158.)  In  cases  of  tort  one  of  the  several  defendants  may  appctal  from  a 
Joint  decree  where  they  have  not  a  joint  Interest.)  (Thomas  ▼.  Lane,  3 
Sum.  1.)  The  appeal  must  be  joint  when  the  interest  is  joint,  and  several 
when  the  interests  are  severaL    (Thomas  v.  Lane,  2  Sum.  1.) 

Application  for  and  allowance  of  appeal.— It  5s  usually  ap- 
plied for  in  open  court  (The  Enterprise,  3  Wall.  Jr.  63),  and  viva  voce  (Fol- 
ger  ▼.  Shaw,  2  Wood.  &  M.  531. )  If  there  is  no  rule  of  court  as  to  the  time 
of  taking  it,  appeal  can  only  be  taken  in  open  court  immediately  after  de- 
cree, and  before  adjournment  for  the  term  (Norton  v.  Rich,  3  Mason.  443); 
and  if  not  taken  before  final  adjournment,  the  right  will  be  deemed 
waived  (The  New  England,  3  SimL  496);  but  until  formal  decree  is  entered 
the  partv  is  not  bound  to  enter  appeal.  (The  New  England,  3  Sum.  495.) 
If  the  district  court  unlawfully  refuses  to  allow  an  appeal,  the  dreuit 
court  will  allow  it  to  be  entered.  (The  Enterprise,  2  Curt.  317.)  Incase 
of  surprise  or  misapprehension,  the  court  will  interfere  on  motion  and 
proofs,  and  enlarge  the  time  to  perfect  the  appeaL  (Gaines  v.  Travis,  1 
Abb.  Adm.  422.) 

Time  of  appeaL— Appeal  must  be  taken  to  the  next  term  of  the  cir- 
cuit court  after  rendition  of  the  decree.  (U.  S.  v.  Hogsheads,  1  Curt.  27fii 
The  Hollen,  1  Mason.  431;  Gloucester  Co.  v.  Younger,  2  Curt.  S22;  The 
Oriental.  9  Chic  L.  N.  321;  The  Glamorgan,  2  Curt.  236;  U.  8.  v.  Specie,  1 
Woods.  14.)  Within  the  statutory  limits,  district  courts  may  fix  the  time 
for  taking  an  appeal.  (The  Enterprise,  3  Wall,  Jr.  58. )  Tt  is  not  incumbent 
on  the  party  obtaining  the  decree  to  warn  the  opposite  party  when  the 
period  of  delay  will  expire.  (Gaines  v.  Travis,  1  Abb.  Adm.  422.)  An 
appeal  taken  from  a  mere  order  of  affirmance  and  before  final  decree  is 
premature.    (Harris  v.  Wheeler,  8  Blatchf.  81.) 

"Wlien  takes  effect.- If  an  appeal  was  pnved  for  and  allowed,  and 
a  bond  filed,  it  is  sufficient  (The  Rio  Grande.  23  WalL  458);  and  it  takea 
effect  by  relation  back  as  if  entered  in  open  court  when  sentence  was  pro- 
nounced. (The  New  England,  3  Sum.  495.)  Thev  must  be  takan  to  the 
next  term  of  the  circuit  court  after  rendition  of  the  decree.  (Th«  Glamor- 

rfcn.  2  Curt.  236;  Gloucester  Ins.  Co.  v.  Younger.  2  Curt.  122;  The  Holkoi, 
Mason,  431;  The  Oriental.  9  C^hic  L.  N.  m!) 
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Effect  of  taking  appeal.— An  appeal  in  admiralty  b»8  tho  effect 
to  Buprnede  and  vacate  the  decree,  and  a  new  trial  ensues.  I  ^he  Lucille, 
19  Wall.  73J  When  taken,  the  res  is  transmitted  to  the  circuit  court  (The 
Grotiua,  1  Oall.  603;  U.  S.  y.  Towns,  7  Ben.  444).  and  the  bond  follows  the 
cause.  (The  Wanata,  96  U.  S.  6(X). )  If  taken  before  the  surrender  of  the 
vessel  by  the  marshal  and  a  bond  is  filed  in  time,  jurisdiction  attaches, 
althongh  the  vessel  is  not  in  possession  of  the  court.  (The  Rid  Grande. 
23  Wall.  458;  1  Woods,  279.)  If  the  vessel  is  released  on  a  stipulation,  the 
stipulation  goes  with  the  case  and  a  decree  may  be  entered  against  the 
stipulators.  (The  Wanata,  96  U.  S.  600;  The  Lady  P.ke.  9A  U.  8.  461; 
imtcher  V.  WoodhuU.  7  Ben.  313;  McLellan  v.  U.  8.,  1  Gall.  227;  Nelson  v. 
XJ.  8.,  Peters  O.  C.  235.)  Where  the  appeal  is  regular,  the  funds  belonging 
to  the  case  are  transferred  with  the  papers  (The  Lotta wanna,  2U  Wall. 
301;  The  8eneca,  Gilp.  34;  Hayford  v.  Griffiths.  3  BUtchf.  34;  see  Ihe 
Collector,  6  Wheat.  194);  and  after  the  appeal  the  district  court  has  no 
power  to  discharge  persons  in  whose  custody  the  funds  may  be.  (The 
Collector,  6  Wheat.  194;  Penhallow  v.  Doane,  3  Ball.  54;  Hayford  v.  Grif- 
fiths, 3  Blatehf .  34;  The  Seneca,  Gilp.  34;  The  Grotius.  1  Gall.  503.) 

PartleSt  rights  of —A  party  who  did  not  appeal  from  the  decree 
eaan>jt  question  its  correctness.^lThe  Alonzo,  2  Cliff.  648;  Allen  v.  Hitch, 
2  Curt.  147;  The  Boston,  1  Sum .  328. )  If  an  abandonment  is  accepted  atter 
appeal  taken,  the  insurer  may  appear  as  dominia  litis.  (The  Monticello 
V.  Mollison,  17  How.  152-  The  Aun  C.  Pratt.  1  Curt.  340.)  If  the  parties 
who  become  stipulators  in  the  district  court  become  insolvent,  claimants 
may  be  required  to  file  a  new  stipulation.  (The  Union,  4  Blatehf.  90;  The 
Yixgo,  13  Blatehf.  265.)  The  stipulation  cannot  be  put  aside  and  a  new 
valuation  be  substituted  in  its  place  (The  North  Carolina,  16  Peters,  40); 
but  if  the  circuit  court  enters  judtrment  against  the  stipulators  without 
recalling  the  res  an  action  cannot  be  maintained  against  the  owners.  (U. 
8.  v.  Ames,  92  U.  8.  35 ) 

IKeriew  on  appeaL— Where  the  decree  on  exceptions  to  commis 
■loner's  report  is  against  respondent,  but  the  libel  is  dismissed  on  other 
Bounds,  and  no  cross-appeal,  the  exceptions  cannot  be  examined.  (TLe 
C  idmus,  2  Paine,  564.)  Tne  proceedings  of  the  commissioner  in  rejecting 
CT  allowing  items  cannot  ba  reviewed  unless  exceptions  are  filed  and 
acted  on  In  the  lower  court.  (Fazrell  v.  Campbel,  7  Blatch.  158;  The 
Vicksburg,  7  Blatehf.  216;  Harris  v.  Wheeler,  8  Blatehf  1.)  Where  no 
exception  to  the  admissioa  of  evidence  is  taken  in  the  district  comt.  the 

auestion  cannot  be  considered.  (The  Vicksburg,  7  Blatehf.  216;  The  Uncle 
am,  1  McAll.  77.)  So  objection  that  repairs  were  made  at  the  home  port 
oannot  be  taken  for  the  first  time  on  appeal,  nor  can  the  discretion  of  the 
eourt  in  Imposing  terms  on  the  allowance  of  amendments  be  reviewed 
(The  Cadmus,  2  Paine;  634);  but  the  objection  that  there  was  no  seizure 
prior  to  filing  the  libel  may  be  taken  for  the  first  time  in  the  circuit  court. 
(The  FidcUter,  1  Sawy.  153.) 

Praetlee.— The  circuit  court  does  not  possess  original  Jurisdiction  in 
admiralty,  nor  can  it  acquire  Jurisdiction  by  a  stipulation  filed  la  the 
cause  on  appeal.  (Georgia  v.  Madrazo.  1  Peters,  123 )  So  where  an  appeal 
is  talcen  frum  a  final  decree,  the  circuit  court  oannot  permit  parties  to 
amend  the  transcript  by  agi^eement  that  there  was  a  final  deoi  ee  (Mur- 
decai  V.  LlndJaay,  19  How.  199);  but  if  parties  for  a  long  time  treat  an  ap- 
peal as  valid,  one  of  them  alone  cannot  have  it  dismissed.  (The  Native,  14 
Blatehf.  34.)  The  suit  cannot  be  discontinued  without  the  consent  of  re- 
spondent or  leave  of  court.  (Folger  v.  Shaw,  2  Wood  &  M.  531.)  The  cir- 
cuit court  may  allow  a  supplementary  answer  and  defense  (The  Boston, 
1  Sum.  S28),  but  not  where  tne  only  effect  would  be  to  drive  the  libelant 
to  another  forum.  (Reppert  v.  Bobinson,  Taney,  429;  see  Coffin  v.  Jeuktn^ 
S  Story,  106.) 
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CoBtiiinailce.'-A.  party  not  guilty  of  laches  may  get  a  continnanoe 
for  the  purpofle  of  producing  further  proof  (Koee  t.  Himely,  Bee,  313),  but 
not  where  the  witness  fbils  to  attend  upon  summons,  except  under  special 
circumstances  (Taylor  ▼.  Harwood.  Taney.  437U  and  he  cannot  obtain  a 
coiitlnuanoe  wLere  he  has  neglected  to  fQe  the  transcript  until  too  late. 
(The  Illinois,  6  McLean,  413;  The  Marengo,  6  McLean,  499.)  If  there  is  an 
onifRsion  to  prove  a  fact,  final  decision  may  be  postponed  to  produce  the 
evidenee  thereof.    (An  Open  Boat,  5  Mason,  232,) 

Amendmentt  allowance  of.— The  cause  in  the  circuit  court  on 
appeal  is  heard  ae  novo  (Yeaton  ▼.  United  States,  5  Cranch,  281;  Hie 
Mondng  Star.  14  Fed.  Hep.  866);  and  In  fit  cases  amendments  may  be  al- 
lowed as  to  the  allegations  and  proofs.  (Bose  ▼.  Himely,  Bee,  313;  The 
Korth  Carolina,  15  Peters  40;  The  Edward.  1  Wheat  2S1;  The  Marianua 
Flora,  11  Wheat.  1:  Gushman  t.  Ryan,  1  Story,  91;  The  Boston,  1  Sum.  328; 
The  Sarah  Ann,  2  Sum.  200;  Thomas  ▼.  Lane,  2  Sum.  1.)  So  if  parties  are 
improperlyjoiued,  amendment  may  be  allowed  striking  out  their  names 
(Taylor  y.  Harwood,  Taney.  437);  but  the  power  ought  to  be  exercised  with 
caution,  and  for  purposes  of  justice.  (Beppert  ▼.  Bobinson,  Taney,  492.) 
So  it  will  not  allow  an  amendment  which  introduces  a  different  subject  of 
litigation  (The  North  Carolina,  15  Peters,  40;  The  John  Jay.  3  BUitchf.  67); 
nor  which  will  assert  the  amount  in  oontroYeray.  (Agnew  ▼.  Dorman, 
T..ney,  386.) 

ETidence  on  appeal  .—New  testimony  may  be  taken  in  the  circuit 
court  on  an  appeal  (Carrigan  ▼.  Pitman,  1  WalL  Jr.  307),  and  former  re- 
strictions are  overlooked  or  abandoned  (Cushman  t.  Ryan,  1  Story,  91; 
The  Boston,  1  Sum.  328);  but  where  judgment  by  default  had  been  en- 
tered in  the  district  court,  the  merits  are  concluded.  (Farrell  ▼.  Camp- 
bell. 7  Blatchf.  168.)  So  if  the  parties  have  bound  themselves  by  an 
agreement,  they  may  be  precluded  from  objecting  to  a  finding  of  fact 
(Gloucester  Ins.  Co.  t.  Younger,  2  Curt.  S23);  and  if  new  evidence  offered 
might  have  been  introduced  i  i  the  court  below,  its  yalne  will  be  mate- 
rially diminished.  (The  Brig  Busy.  2  Curt.  586;  Cushman  ▼.  Ryan,  1  Story. 
91;  Taylor  ▼.  Hjirwood,  Taney,  437.)  On  reversing  a  decree  upon  further 
proof,  che  court  may  allow  both  parties  to  take  further  testimony  on  the 
merits  in  a  suit  in  personam  for  a  collision.  (Remington  ▼.  Navigation 
Co.,  6  Blatchf.  153.)  The  bm-den  of  proof  is  on  appellant  to  show  mistake 
or  error  of  law.  (Baker  y.  Smith,  1  Holmes,  85:  Cushman  ▼.  Rran,  1 
Story,  91;  Pigs  of  Copper,  1  Stonr,  314.)  The  eyi«lence  taken  in  thedi»- 
trict  court  must  be  in  writing,  and  form  part  of  the  proceedings  (Folg«r  t. 
Shaw,  2  Wood.  &  At.  5.);  anvl  if  a  note  issiurrendered  in  the  district  court, 
the  record  must  show  who  produced  it,  and  for  what  i^urpose.  (Reppert 
V.  Robinson,  Taney,  492.)  Evidence  taken  in  the  ciicmt  court  should  be 
reduc  d  to  writing.  (The  Boston,  1  Sum.  3J8.)  Admissions  and  declara- 
tions of  parties  are  admissible  in  evidence  on  the  hearing  of  the  cause. 
(The  Markee,  3  Fed.  Rep.  45;  affirmed  14  Fed.  Rep.  112.) 

Abandonmentof  appeal— If  appellant  fails  to  prosecute  his  ap- 
peal to  tlie  next  term  of  toe  circuit  court,  he  will  be  deemed  to  have 
deserted  it  (The  Betsey,  1  O^l.  416;  U.  S.  v.  Haynes,  2  McLean,  155).  and 
the  cause  may  be  remitted  to  the  district  court.  (The  Betsey,  1  Oall.  416.) 
If  nnt^ling  else  is  shown  as  to  the  merits  but  the  Judgment,  tiie  court  will 
affirm  the  judgment  (Folger  v.  Shaw,  2  Wood  &  M.  531);  and  the  appellee 
must  apply  for  relief  to  the  circuit  court,  and  not  to  the  district  court. 
(The  Josephine,  1  Abb.  Adm.  481.) 

msmlssal.— The  circuit  court  may  dismiss  the  libels  If  the  appeal  ia 
from  a  decree  in  appellant's  favor.  (Four  Hundred  and  Thirty-eight 
Bales,  1  Woods,  75.) 

Afflrmance  on  apneal.— If  the  c^nrt  cannot  determine  on  which 
eida  the  evidence  preponderates,  it  will  afSr Ji  the  decree  of  the  district 
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ooart  (The  Sampaon,  4  Blatohf .  28;  The  Florida,  4  Blatohf.  280;  The  Simi- 
wi  k.  5  Blatch^.  280:  The  Heroine,  6  Blatchf .  188:  Dayidson  ▼.  Sftalakina, 
S  Paine,  334);  and  where  no  queation  of  law  is  inTolved  in  the  decree 
of  the  oourt  below,  the  decree  will  not  be  disturbed  unleae  it  ia  clearly 
contrary  to  the  evidence  (The  Orafton,  1  Blatohf.  173;  Baker  ▼.  Smi  h.  1 
Holmea.  85;  The  Potomac.  18  How.  Pr.  185);  nor  will  it  ordinarily  interfere 
with  the  amount  of  damages  decreed  (The  Nanraganaett,  1  Blatchf.  211; 
The  Yankee  ▼.  QaUa^her,  1  McAll.  467;  The  Uude  Sam.  1  McAU.  5u5; 
Cuahmanv.  Ryan,  1  Story,  91:  Taylor  ▼.  Harwood.  Taney.  437),  or  the 
amount  of  compenaatI<m  in  aalvaffe  caaea,  onleas  there  ia  a  olear  departure 
from  the  prindplea  goTeming  such  cases  (Tiie  Anna,  10  Blatchf.  4o6; 
Bowe  ▼.  The  Brig.  1  Maaon.  372;  Pigs  of  Oopper,  1  Story,  314;  The  Boston. 
1  Sum.  328);  but  where  it  appears  that  manifest  injustice  has  been  done, 
ft  is  ihe  duty  of  the  court  to  interfere.  (The  Yankee  v.  Grallagher.  1 
McAll  487.)  If  the  decree  of  the  district  oourt  la  afllrmed.  the  nroper 
form  is  for  damages  with  interest  (Deems  ▼.  Albamr  Canal  Line.  14  Blatchf. 
474).  and  Interest  for  delay  on  the  costs  (The  Wanata,  95  U.  S.  600). 
unless  the  stipulators  make  no  defense,  and  are  not  guilty  of  default  or 
oontunuM^.  (The  Wanata,  95  U.  S.  600.)  If  one  of  the  stipulators  has 
since  died,  decree  may  be  entered  against  the  other,  (i  he  James  A. 
Wright.  10  Blatchf.  160;  The  C.  Ackerman.  14  Blatchf.  360.)  The  cinmit 
court  should  not  affirm  a  part  and  then  dismiss  the  appeal  (The  Lotta- 
wanna,  20  Wall.  301),  and  the  formal  decree  of  dismissal  is  submitted  to 
the  court  on  written  draft,  subject  to  amendment  on  suggestion  of  parties. 
(The  New  England,  3  Sum.  496.)  An  order  merely  affirming  the  decree  la 
not  a  final  decree.  (The  Lucille,  19  WaU.  73;  Harris  ▼.  Wheeler  8 
Blatdbt  81). 

KeTenal.>-If  that  which  is  appealed  from  is  rerersed.  that  which  ia 
not  reversed  becomes  part  of  the  decree.  (The  Boarer.  1  Blatchf.  1. )  Where 
the  district  court  dismisses  a  bill  of  review  for  want  of  jurisdiction,  the 
dreuit  court  may  reverse  the  decree.  (The  New  England,  3  Sum.  195.) 
The  dreuit  oourt  cannot  remand  the  case  for  the  district  coart  to  carry  its 
decisions  into  execution.  (The  Oollector.  6  Wheat.  194;  Montgomery  v. 
Anderson.  21  How.  386.)  The  circuit  court  cannot  decree  increased  damages 
without  first  reversing  the  deoree  of  the  district  coiut.  (Stratt<Hi  v.  Jarvia. 
8  Peters.  4;  The  Alonzo,  2  Oliff.  548:  Airey  v.  Merrill,  2  Curt.  8;  The 
Feytona.  2  Curt.  21;  Allen  v.  Hitch.  2  Curt  147.) 

f^»ste— Effect  of  Reversal.— If  the  decree  is  reversed  for  want  of 
jurisdiction,  libelants  may  bd  decreed  to  pay  the  costs  (Tome  v.  Lumber, 
Tanay,,533):  but  not  if  costs  were  awarded  against  him  in  the  district 
court  (The  McDonald,  4  Blatchf.  477):  and  if  the  appeal  is  dismissed  for 
want  of  iurisdiotion,  no  costs  will  be  awarded  (Agnew  v.  Dorm  in,  Taney, 
386):  and  where  the  decree  is  reformed,  costs  to  either  party  may  be 
denied.  (The  Underwriter,  4  Blatchf.  94;  Bernard  v.  Hudson.  3  Bum.  405.) 
So  in  salvage  cases  the  oourt  may  allow  cjsts  in  its  discretion.  (The 
Boston,  1  Sum.  328.)  If  the  decree  is  not  varied,  appellee  is  entitled  to 
costs.  (Citizens  Bk.  v.  Steamboat  Co.  2  Story.  16;  The  Henry  Ewbanks.  1 
Bum.  400;  The  Oonnestoga,  2  Wall.  Jr.  116).  Where  the  decree  is  reversed, 
appdlant  is  entitled  to  costs  (The  Connestoga.2  Wall  Jr.  116) ;  but  if  reversed 
on  productionof  new  proofs,  with  no  reason  assigned  for  their  nonjproduo- 
tion  in  the  court  bdow^costs  will  not  be  allowear(Reed  v.  Huasey.  Blatchf. 
*  H.  525;Macomber  v.  Thompson,  1  Sum.  384;  Carriganv.  Pittman.  1  WalL 
Jr.  377);  and  oounad  fees  cannot  be  included  as  a  part  of  the  costs.  (The 
Connestoga.  2  Wall.  Jr.  116.)  If  a  claimant  succeeds  in  establishing  his 
dkim,  he  is  entitled  to  costs.  (The  Emily  B.  Souder.  15  Blatchf.  185.) 
When  the  appeal  is  from  the  whole  decree  the  circuit  court  may  review  the 
dedaion  as  to  costs.    (The  A.  H.  Quimby.  7  Week.  N.  Cas.  609. ) 

Rehearinc.— Application  for  rehearing  will  be  denied  if  made  after 
lapse  of  the  term.    (Petty  v.  Merrill.  12  Blatchf.  11.) 
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CHAPTER  XL 

SUPREME  COUET-ORGANIZATION^ 

§  189.  Number  of  jiutioes. 

§  190.  Precedence  of  the  assodftte  jtutioea. 

§  191.  Vacancy  in  the  office  of  chief  justice. 

§  192.  Salaries  of  Judges. 

§  193.  Clerk,  marshal,  and  reporter. 

§  19  i.  Deputies  of  the  clerk. 

§  195.  Records  of  the  old  court  of  appeals. 

§  193.  Marshal  of  the  Supreme  Oourt. 

S  197.  Duties  of  the  repoxter. 

§  198.  Reporter's  salary  and  price  of  reports. 

§  1  89.  rVninber  of  Justices.— The  Supreme 
Court  of  the  Unted  States  shall  consist  of  a  chief 
justice  of  the  TJuited  States  and  eight  associata 
justices,  any  six  of  whom  shall  constitute  a  quorum. 
(Kev.  Stats,  sec.  673.) 

§  190.     Precedence    of    tlie     associate 

Justices. — The  associate  justices  shall  have  pre- 
cedence according  to  the  dates  of  their  commis- 
sions, or,  when  the  commissions  of  two  or  more  of 
them  bear  the  same  date,  according  to  their  ages. 
(Rev.  Stats,  sec.  674.) 

§  191.  Vacancy  in  tlie  office  of  cliief 
Justice. — In  case  of  a  vacancy  in  the  office  of  the 
chief  justice,  or  of  hi"?  inability  to  perform  the 
duties  and  powers  of  his  office,  they  shall  devolve 
upon  the  associate  justice  wlio  is  first  in  precedence, 
until  such  disability  is  removed,  or  another  chief 
justice  is  appointed  and  duly  qualified.     This  pro- 
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vision  shall  apply  to  every  associate  justice  who  suc- 
ceeds to  the  office  of  chief  justice.  (Bev.  Stats. 
675.) 

§  192.  Salaries  o£Jiidgres.~The  chief  jus- 
tice of  the  Supreme  Couvt  of  the  United  States  shall 
receive  the  sum  of  ten  thousand  five  hundred  do  I* 
lars  a  year,  and  the  justices  thereof  shall  receive 
the  sum  of  ten  thousand  dollars  a  year  each,  to  be 
paid  monthly.     (Rev.  Stats,  sec.  676.) 

§  193-     Clerlcy  marslialf  and  reporter. 

— ^The  Supreme  Court  shall  have  power  to  appoint 
a  clerk  and  a  marshal  for  said  court,  and  a  reporter 
of  its  decisions.     (Rev.  Stats,  sec.  677  ) 

§  194.     I>epittie8i   ot  the  clerk.— One  or 

more  deputies  of  the  clerk  of  the  Supreme  Court 
may  be  appointed  by  the  court  on  the  application 
of  the  clerk,  and  may  be  removed  at  the  pleasure 
of  the  court.  In  case  of  the  death  of  the  clerk,  his 
deputy  or  deputies  shall,  unless  removed,  continue 
in  office  and  perform  the  duties  of  the  clerk  in  his 
name,  until  a  clerk  is  appointed  and  qualified;  and 
for  the  defaults  or  misfeasances  in  office  of  any 
such  deputy,  whether  in  the  lifetime  of  the  clerk  or 
after  his  death,  the  clerk,  and  his  estate,  and  the 
suieties  in  his  official  bond  shall  be  liable;  and  his 
executor  or  administrator  shall  have  such  remedy 
for  any  such  default  or  misfeasances  committed 
after  his  death  as  the  clerk  would  be  entitled  to  if 
the  same  had  occurred  in  his  lifetime.  (Rev.  Stats. 
sec.  678.) 

§  1^5.     Record  1  o^  tlie  oil  court  ot  ap- 
peals*— ^TJie  records  and  proceedings  of  the  court 
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of  appeals,  appointed  previous  to  the  adoption  of 
the  present  Constitution,  shall  be  kept  in  the  office 
of  the  clerk  of  the  Supreme  Court,  who  shall  give 
copies  thereof  to  any  person  requiring  and  jmying 
for  them  in  the  manner  provided  by  law  for  giving 
copies  of  the  records  and  proceedings  of  the  Su- 
preme Court;  and  such  copies  shall  have  like  faith 
and  credit  with  all  other  proceedings  of  said  court. 
(Rev.  Stats,  sec.  679.) 

§  196-    Itfarslial  of  tlie  Supreme  Court* — 

The  marshal  is  entitled  to  receive  a  salary  at  the 
rate  of  three  thousand  five  hundred  dollars  a  year. 
He  shall  attend  the  court  at  its  sessions;  shall 
serve  and  execute  all  process  and  orders  issuing 
from  it,  or  made  by  the  chief  justice  or  an  associate 
justice  in  pursuance  of  law;  and  shall  take  charge 
of  all  property  of  the  United  States  used  by  the 
court  or .  its  members.  With  the  approval  of  the 
chief  justice,  he  may  appoint  assisttuits  and  mes- 
sengers to  attend  the  court,  with  the  compensation 
allowed  to  officers  of  the  House  of  Representatives 
of  similar  grade.     (Rev.  Stats,  sec.  680.) 

§  197.  I>ittie8  of  the  reporter. — The  re- 
porter shall  cause  the  decisions  of  the  Supi-eme 
Court  made  during  his  office  to  be  printed  and  pub- 
lished within  eight  months  after  they  are  made; 
and  within  the  same  time  shaU  deUver  three  hun- 
dred copies  of  the  volumes  of  said  reports  to  the 
secretary  of  the  interior.  And  he  shall,  in  any 
year,  when  he  is  bo  directed  by  the  coui  t,  cause  to 
be  printed  and  published  a  second  volume  of  said 
decisions,  of  which  he  shall  deliver,  in  like  manner 
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and  time,  three  hundred  copies.     (Rev.  Stats,  sec. 
681.) 

§  198.  Reporter's  salary  and  price  ot 
reports. — ^The  reporter  shall  be  entitled  to  re- 
ceive from  the  treasury  an  annual  salary  of  four 
thousand  five  hundred  dollars  when  his  report  of 
said  decisions  constitutes  one  volume,  and  an  ad- 
ditional sum  of  twelve  hundred  dollars  when,  by 
direction  of  the  court,  he  causes  to  be  printed  and 
published,  in  any  year,  a  second  voluma  Said  re- 
porter shall  be  annually  entitled  to  clerk-liire  in 
the  sum  of  one  thousand  two  hundred  dollars,  and 
to  office  rent,  stationery,  and  contingent  expenses 
in  the  sum  of  six  hundred  dollars.  (22  TJ.  S. 
Stats.  219.)  The  volumes  of  said  reports  shall  be 
famished  by  the  reporter  to  the  public  at  a  sum 
not  exceeding  two  dollars  per  volume,  and  the 
number  of  volumes  now  required  to  be  delivered 
to  the  secretary  of  the  interior  shall  be  furnished 
by  the  reporter  without  any  charge  therefor.  (Act 
of  Feb.  12,  1889,  ch.  135,  sec.  2;  1  Supp.  374.) 
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CHAPTER  Xn. 

SUPREME  COUBT-SESSIONB. 

S  199.    Terms. 

§  200.    Adjoamments  for  want  of  a  quorum. 

§  20L    Preparatory  orders  made  by  less  than  a  quorum. 

§199.  Terms. — ^The  Supreme  Court  shall 
hold  at  the  seat  of  government  one  term  annually, 
commencing  on  the  second  Monday  in  October,  and 
such  adjourned  and  special  terms  as  it  may  find 
necessary  for  the  dispatch  of  business;  and  suits, 
proceedings,  recognizances,  and  processes  pending 
in  or  returnable  to  said  court  shall  be  tried,  heard, 
and  proceeded  with  as  if  the  time  of  holding  said 
sessions  had  not  been  hereby  altered.  (Rev.  Stats, 
sec.  684.) 

§  200*      Adjonirniiieitts     for     Trant     ot 

quonun* — If  at  any  session  of  the  Supreme  Court 
a  quorum  does  not  attend  on  the  day  appointed  for 
holding  it,  the  justices  who  do  attend  may  adjourn 
the  court  from  day  to  day  for  twenty  days  after 
said  appointed  time,  unless  there  be  sooner  a 
quorum.  If  the  quorum  does  not  attend  within 
said  twenty  days,  the  business  of  the  court  s  all 
be  continued  over  till  the  next  appointed  session; 
and  if  during  a  term  after  a  quorum  has  assem- 
bled  less  than  that  number  attend  on  any  day,  the 
justices  attending  may  adjourn  the  court  from  day 
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to  day  until  there  is  a  quorum,  or  may  adjourn 
without  day.     (Rev.  Stats.,  sec.  685.) 

§  201.  Preparatory  orders  made  by 
less  than  a  qnoruin. — ^The  justices  attending 
at  any  term  when  less  than  a  quorum  is  present 
may,  within  the  twenty  days  mentioned  in  the  pre- 
ceding section,  make  all  necessary  orders  touching 
any  suit,  proceeding,  or  process  depending  in  or  re- 
turned to  the  court,  preparatory  to  the  hearing, 
trial,  or  decision  thereof.     (Rev.  Stats.,  sec.  68 6.) 
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CHAPTER  XIII. 

SUPREME  COUST-JUBISDICTION. 

§202.  OrigliuJJiiriBdlcilon. 

§  203.  Writs  of  prohibition  and  mandamna. 

9  201  iMues  of  fact. 

§  20S.  Appellate  jurisdiction. . 

§  209.  Appeal  trom  district  and  dreoit  oourtSk  bow  regelated. 

§  207.  Appeals  direct  to  Supreme  Court  from  district  and  oiroait  ( 
In  what  allowed. 

§  208.  From  Indian  Torritory. 

§  209.  Appeals  in  prize  causes, 

§  210.  Appeals  in  prir^  causes  remaining  in  dnnxit  ooorts. 

§  21L  Transcripts  on  appeal. 

§  212.  Cases  where  question  of  jurisdiotion  only  reviewed,  without  refer- 
ence to  amount. 

§  213.  Judgment  or  decree  on  reylew. 

§  214.  Writs  of  error  and  appeals  from  territorial  courts. 

§  215.  Utah  Territory. 

§  216.  Territorial  courts— Prooeduro  on  appeal. 

§  217.  When  a  Territory  becomes  a  State  after  Judgment  ex  decree  in 
territorial  court. 

§  218.  Judgments  and  decrees  of  district  courts  in  cases  transferred  fkom 
territorial  court. 

§  219.  Judgments  and  decrees  of  supreme  court  of  District  of  Columbia. 

§  220.  Cases  where  matter  in  dispute  exceeds  one  hundred  doUara. 

§  221.  Appeals  from  the  court  of  claims. 

§  222.  Time  and  manner  of  appeal  from  the  court  of  claims. 

§  223.  Judgment  and  decrees  of  State  courts  on  writs  of  emx. 

§  224.  Precedence  of  writs  of  error  to  State  courts  in  criminal 


§  202.     Origrinal  Jurisdiction.— The  Sa- 

preiiie  Court  shall  have  exclusive  jurisdiction  of  all 
controversies  of  a  civil  nature  where  a  State  is  a 
party,  except  between  a  State  and  its  citizens,  or 
between  a  State  and  citizens  of  other  States,  or 
aliens,  in  which  latter  cases  it  shall  have  original. 
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but  not  exclusive  jurisdiction.  And  it  shall  have 
exclusively  all  such  jurisdiction  of  suits  or  proceed- 
ings against  embassadors,  or  other  public  ministers, 
or  their  domestics,  or  domestic  servants,  as  a  court 
of  law  can  have  consistently  with  the  law  of 
nations,  and  original,  but  not  exclusive,  jurisdic- 
tion of  all  suits  brought  by  embassadors,  or  other 
public  ministers,  or  in  which  a  consul  or  vice-consul 
is  a  party.  [See  sees.  4063-4066.]  (U.  S.  Const, 
art.  iii,  sec.  2,  cl.  2;  Rev.  Stats.,  sec.  687.) 

Note. — See  Fowler  v.  Lindaey,  3  Dall.  411;  Marbury 
v.  Madison,  1  Granch,  137;  Cohens  v.  Vii^nia,  6  Wheat 
264;  Osbom  v.  Bank,  9  Wheat.  735;  Florida  v.  Geor^ia^ 
17  How.  478;  Kentucky  v.  Dennison,  24  How.  66;  Mi8» 
fiisaippi  V.  Johnson,  4  Wall.  475. 

In  g^eneral. — The  Supreme  Court  has  no  jurisdiction 
except  I  hat  given  by  the  Constitution  or  laws  of  the  United 
States.  (Ex  parte  Bollman,  4  Cranch,  73.)  An  action 
without  the  limits  prescribed  is  coram  non  judicet  ft^d  its 
action  a  nullity.  (Rhode  Island  v.  Massachusetts,  15 
Peters,  233;  S.  C,  12  Peters,  657.)  A  proceeding  to  obtain 
a  mandamus  is  an  action  at  law  between  the  parties,  and 
is  not  regarded  as  a  prerogative  writ.  (Com.  v.  Dennison, 
24  How.  66;  Com.  v.  Boutwell,  12  WalL  626.)  The  Su- 
preme Court  has  no  original  jurisdiction  where  a  private 
person,  an  alien,  seeks  to  obtain  redress  for  a  wrong  done 
him  by  another  private  person,  who  is  a  citizen.  (Ex 
parte  Barry,  2  How.  65.)  So  an  indictment  against  a 
private  person  for  an  insult  upon  an  embassador  or  public 
minister  is  not  a  case  affecting  such  embassador  or 
minister.  (U.  S.  v.  Ortega,  11  Wheat.  467.)  In  the  ab- 
sence of  any  legislation  of  Congress  as  to  the  process  and 
mode  of  procedure  where  the  Supreme  Court  has  original 
jurisdiction,  the  court  itself  may  prescribe  the  mode  and 
form  of  procedure.  (Florida  v.  Georgia,  17  How.  478; 
Chisholm  v.  Georgia,  2  Dall.  419;  New  Jersey  v.  New 
York,  5  Peters,  284;  Com.  v.  Dennison,  24  How.  266. 

This  taction  defines  the  original  Jurisdiction  of  this  court,  and  design 
nates  the  subjects  fur  its  exercise  Tehere  a  State  ia  ooniplainant.  (Wisoon- 
atn  T.  Pelican  Ins.  Ckt.,  U7  U.  S  265.) 
Fan.  Fboc»41. 
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Where  State  is  party. — The  original  jnrisdiction  of 
the  Supreme  Gonrt  refers  to  cases  in  which  an  original  suit 
might  be  institated  in  the  Federal  courts,  and  not  to  cases 
between  a  State  and  its  citizens,  or  where  a  State  is  en- 
forcing its  penal  laws.  (Cohens  v.  Virginia,  6  Wheat. 
264. )  It  must  be  a  case  in  which  the  State  is  either  nomr 
inally  or  substantially  a  party  (Fowler  v.  Lindsey,  3  BalL 
411);  it  must  be  a  party  on  the  record.  (Bank  v.  Plant- 
ers' Bank,  9  Wheat.  904.)  It  has  no  original  jurisdiction 
over  suits  brought  by  any  other  politicai  division  than  a 
State  of  the  Union  (Texas  v.  White,  7  Wall.  700);  nor 
has  it  jurisdiction  over  questions  of  a  political  character. 
(State  V.  Stanton,  6  Wall.  50;  Cherokee  Nation  v.  State^ 
6  Peters,  1.)  So,  an  Indian  tribe  is  not  a  foreign  state, 
and  cannot  institute  a  suit  in  the  Supreme  Court.  (Cher- 
okee Nation  v.  State,  5  Peters,  1. )  The  Supreme  Court  is 
the  arbiter  of  controversies  between  States  (Chancely  v. 
Bailey,  37  Ga.  532);  as  in  questions  of  boundaries  (Florida 
V.  Georgia,  17  How.  478;  Missouri  v.  Iowa,  7  How.  660; 
Alabama  v.  Georgia,  23  How.  505;  Virginia  v.  West  Vir- 

f'mia,  11  Wall.  39;  Bhode  Island  v.  Massachusetts,  12 
eters,  657;  15  Peters,  233),  and  the  rules  of  practice  and 
proceedings  in  such  cases  will  be  molded  to  bring  it  to 
nnal  hearing  on  its  real  merits.  (Rhode  Island  v.  Massa- 
chusetts, 14  Peters,  210.)  A  private  person  cannot  com- 
mence a  suit  against  a  State  to  recover  the  proceeds  of 
property  in  its  possession  (Ex  parte  Madrazo,  7  Peters, 
627);  and  the  fact  that  land  has  been  granted  by  and  is 
claimed  under  a  State  does  not  make  the  State  a  party  to 
the  controversy  between  private  persons  concerning  the 
land.  (Fowler  v.  Lindse;jr,  3  Dau.  411.)  A  State  may 
bring  an  original  suit  against  a  citizen  of  another  State, 
but  not  against  one  of  its  own,  in  the  Supreme  Court 
(Pennsylvania  v.  Quicksilver  Co.,  10  Wall.  553);  nor  can 
it  prosecute  a  suit  in  the  Supreme  Court  on  the  ground  of 
any  remote  or  contingent  interest  in  itself  (State  v.  Wheel- 
ing Bridge  Co.,  13  How.  518);  nor  file  a  bill  to  enjoin  the 
President  in  the  performance  of  his  official  duties.  (State 
V.  Johnson,  4  WalL  475.)  Where  a  State  brings  a  suit, 
the  bill  is  filed  by  the  governor  on  behalf  of  the  State, 
(Georgia  v.  Brailsford,  2  Ball.  402;  Com.  v.  Dennison,  24 
How.  266.)    It  may  file  a  bill  on  a  bond  on  which  the 
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oblif2;ee  has  obtained  judgment  in  the  circuit  court. 
(Georgia  v.  BraiUford,  2  Dall.  402.)  When  a  State  is  de- 
lendant,  summons  served  on  the  governor  and  attorney- 
general  is  sufficient  (Chisholm  v.  Georgia,  2  Dall.  419; 
Grayson  v.  State,  3  Dall.  320);  and  it  is  entitled  to  a 
longer  time  to  answer  than  an  individual  (Rhode  Islaud 
v.  Massachusetts,  13  Peters,  23.)  If  it  fails  to  appear  on 
the  return  day,  tiie  adverse  party  may  proceed  (£x  parte 
Huger  V.  South  Carolina,  3  Dall.  339;  ^ew  Jersey  v.  New 
York, -5  Peters,  284);  and  so  if  it  withdraws  its  appear- 
ance. (Rhode  Island  v.  Massachusetts,  15  Peters,  233; 
S.  C,  12  Peters,  657.) 

§  203.     UTrits  or  prolii1»ltioii  and  man- 

damits. — ^The  Supreme  Court  shall  have  power  to 
issue  writs  of  prohibition  to  the  district  courts 
when  proceeding  as  courts  of  admiralty  and  mari- 
time jurisdiction;  and  writs  of  mandamus  in  cases 
warranted  by  the  principles  and  usages  of  law,  to 
any  courts  appointed  under  the  authority  of  the 
United  States,  or  to  persons  holding  office  under 
the  authority  of  the  United  States,  where  a  State 
or  an  embassador,  or  other  public  minister,  or  a 
consul  or  vice-consul,  is  a  narty.  (Key.  Stats,  sec. 
688.) 

Prohibition. — When  a  writ  of  prohibition  is  applied 
for,  the  question  presented  is  not  whether  libelant  can 
recover  on  the  suit  he  has  begun,  but  whether  he  can  go 
into\b  court  of  admiralty  to  have  his  lights  determined. 
(Ex  parte  Gordon,  3  Morr.  Trans.  433.)  Where  the  ques- 
tion of  jurisdiction  was  one  proper  to  be  decided  by  the 
admiralty  court  subject  to  the  remedy  by  appeal,  the  writ 
will  be  denied  (Ex  parte  (Gordon,  3  Morr.  Trans.  433); 
as  in  the  case  of  a  suit  for  pilotage  claimed  to  be  due 
under  a  statutory  regulation  (Ex  parte  Hager,  3  Morr. 
Trans.  438);  or  a  suit  for  damages  for  death  in  a 
collision.  (£x  parte  Gordon,  3  Morr.  Trans.  433.  See 
ex  parte  (Jordon,  1  Black,  503.)  A  writ  of  prohibi- 
tion will  not  be  issued  after  the  libel    has  been  dis- 
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missed.  (U.  S.  v.  HoffinaQ,  4  Wall,  158.)  If  the  district 
court  entertains  a  libel  in  personam  to  recover  damages 
for  a  seizure  as  prize  when  the  prize  has  been  taken  into  a 
foreign  port,  the  writ  will  issue.  (U.  S.  v.  Peters,  3  Dall. 
121.)  Whether  the  district  court  has  transcended  its 
jnri»UctioQ  depends  on  the  facta  stated  in  the  record.  (£x 
parte  Easton,  85  U.  S.  68.)  It  cannot  be  issued  to  regu- 
late proceedings  of  the  district  court  as  a  court  of  bank- 
mptcy.  (In  re  Christy,  3  How.  292.)  It  can  issue  the 
writ  only  under  especial  authority  of  law.  (Ex  parte 
Gordon,  1  Black,  503 ;  In  re  Christy,  3  How.  292. )  It 
cannot  be  issued  to  restrain  a  proceeding  on  bill  of  review, 
as  on  condemnation  of  land  under  confiscation  laws  (Ex 
parte  Graham,  10  Wall.  541);  nor  can  it  issue  the  writ  to 
restrain  the  execution  of  a  sentence  for  crime  of  one  con- 
victed in  the  circuit  court  (Ex  parte  Gordon,  1  Black, 
292);  nor  restrain  a  proceeding:  by  bill  in  equity  to  deter- 
mine the  right  to  an  elective  office.  (Ex  parte  Warmouth, 
17  WalL  64.)  This  court  may  proceed  oy  way  of  prohi- 
bition in  respect  to  the  district  court  for  the  district  of 
Alaska.  (Re  Cooper,  138  U.  S.  404.  See  Famsworth  v. 
Montana,  129  U.  S.  104. )  The  writ  may  be  issued  to  the 
district  court  in  a  case  in  admiralty  and  maritime  cogni- 
zance, in  which  it  has  no  jurisdiction.  (Ex  parte  Easton, 
25  U.  S.  88;  United  States  v.  Peters,  3  Dall.  121.) 

Mandamus,  office  of  writ. — ^The  office  of  a  writ  of 
mandamus  is  to  compel  the  periormaace  of  a  plain  and' 
positive  duty  (Ex  parte  Cutting,  94  U.  S.  14),  and  is  the 
only  adequate  mode  of  relief  where  an  inferior  court  re- 
fuses to  act  (Life  &  F.  Ins.  Co.  v.  Wilson,  8  Peters,  291), 
or  where  the  exercise  of  the  discretion  of  the  court  is  ir- 
regular, against  law,  of  flagrant  injustice,  or  without  juris- 
diction.  (Ex  parte  Bradley,  7  Wall.  364. )  The  writ  may 
be  issued  to  supervise  proceeding  in  inferior  tribunals 
where  there  is  a  legal  right  without  an  existing  remedy 
(Ex  parte  Bradley,  7  Wall.  376);  but  it  is  never  granted 
in  anticipation  of  an  omission  of  duty,  but  only  after  hct- 
ual  default.  (Ex  parte  Cutting,  94  U.  S.  14. )  It  may  is- 
sue to  compel  a  court  to  proceed  with  the  case  (Insurance 
Co.  V.  Comstock,  16  Wall.  258;  Railroad  Co.  v.  Wiswall, 
23  Wall.  607);  or  to  remand  a  case  (Ex  parte  Virginia,  lOa 
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U.  S.  339);  or  to  reinBtate  a  case  (Ex  parte  Bradstreet,  7 
.  Peters,  634);  or  to  entertain  a  motion  in  a  case  (Ex  parte 
Bussell,  13  WalL  664);  or  to  proceed  to  jud^ent;  bat  a 
plain  case  must  be  made  out.  (Life  &  F.  Ins.  Co.  ▼•  Ad- 
ams, 9  Peters,  671.)  If  the  circuit  court  possess  an  order 
staying  a  suit,  mandamus  is  the  remedy.  (Livingston  v. 
Dorgenois,  7  Granch,  577.)  A  writ  of  mandamus  may  be 
issued  to  compel  an  inferior  tribunal  to  decide  a  case,  but 
it  cannot  direct  the  manner  in  which  to  decide!  or  indicate 
the  character  of  the  judgment.  (Life  &  h\  Ins.  Co.  ▼. 
Adams,  9  Peters,  571 ;  Crawford  v.  Addison,  22  How.  174; 
see  Ex  parte  Burtis,  103  U.  S.  238.)  The  court  will  not, 
by  mandamus,  compel  an  inferior  court  to  reverse  a  de- 
cision. (Ex  parte  rerry,  102  U.  S.  183.)  If  a  court  ren- 
ders a  judgment  of  dismissal  for  want  of  jurisdiction,  but 
refuses  to  enter  it,  mandamus  lies  to  compel  the  entry  (Ex 
parte  Bradstreet,  6  Peters,  774);  and  if  the  judge  dies  be- 
fore signing  the  judgment,  his  successor  may  be  compelled 
by  mandamus  to  do  so.  (Life  &  F.  Ins.  Co.  v.  Wilson,  8 
Peters,  291;  Life  &  F.  Ins.  Ca  v.  Adams,  9  Peters,  571.) 
It  may  be  issued  to  compel  a  judse  to  sign  a  bill  of  excep- 
tions (Ex  parte  Crane,  5  Peters,  190),  but  not  if  he  says  it 
is  incorrect  (Bradstreet  v.  Thomas,  4  Peters,  102);  nor  if 
it  has  not  been  properly  prepared.  It  may  be  issued  to 
compel  a  judge  to  carry  the  judgment  into  effect.  (Staf- 
ford V.  Union  Bank,  16  How.  135;  Stafford  v.  New  Or- 
leans C.  &  B.  Co.,  17  How.  283.)  If  an  inferior  court  dis- 
obeys or  miatakes  the  mandate  of  the  Supreme  Court,  the 
errors  or  omissions  may  be  brought  up  by  motion  for  a 
mandamus.  (U.  S.  v.  Fossatt,  21  How.  445;  White  v.  U. 
S.,  1  Black,  501;  Ex  parte  Dubuque  &  Pac  E.  R.  Co.,  1 
WalL  69.)  The  judgment  in  a  mandamus  proceeding  is 
subject  to  review.  (Hartmanv.  Greenhow,  102  U.  S.  672.) 
The  bupreme  Court  may  issue  a  mandamus  to  the  court  of 
claims.  (Ex  parte  Roberts,  15  Wall.  384;  Ex  parte  United 
States,  16  Wall.  699).  A  writof  mandamus  may  properly 
be  issued  by  the  Supreme  Court  of  the  United  States  to 
compel  the  judge  of  an  inferior  court  to  settle  and  si^  a 
bill  of  exceptions.  (Be  Chateaugay  Ore  &  Iron  Co.'s  Peti- 
tion, 128  U.  S.  544.)  The  Supreme  Court  of  the  United 
States  will  not  interfere  by  mandamus  with  the  executive 
officers  of  the  government  in  the  exercise  of  their  ordinary 
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official  duties,  even  where  those  duties  require  rn  inter- 
pretation of  the  law.  (United  States  v.  Black,  128  U.  IS., 
40.     See  £x  parte  Penn.  Co.,  137  U.  S.  451.) 

Mandamus,  when  will  not  issue. — The  writ  of  man- 
damus will  not  issue  when  there  is  any  other  appropriate 
remedy  (Crawford  v.  Addison,  22  How.  174;  Ex  parte 
Newmau,  14  Wall.  152);  so  it  will  not  issue  to  revise  a  de- 
cree or  judj2:ment,  the  remedy  being  by  error  or  appeal 
(£z  parte  Newman,  14  Wall.  152;  Ex  parte  Flippen,  94 
U.  S.  348;  Ex  paite  Loring,  94  U.  S.  418;  Ex  parte 
Schwab,  98  U.  S.  240);  so  it  cannot  be  issued  to  reverse  a 
judgment  and  direct  the  court  to  issue  a  mandamus  on  its 
part  (Ex  parte  De  Groot»  7  Wall  497);  but  if  the  circuit 
court  refuses  to  allow  an  appeal,  mandamus  lies  to  com- 
pel it  to  do  so  (Ex  parte  «fordan,  94  U.  S.  248;  Ex  parte 
Kailroad  Co.,  95  U.  S.  221);  but  petitioner  must  show  a 
dear  right  to  the  appeal  (Ez  parte  Cutting,  94  U.  S.  14); 
and  if  the  judge  is  ready  to  allow  the  appeal,  but  the  ap- 
plication therefor  was  irregular,  mandamus  will  not  be 
awarded.  (Mussina  v.  Cavazos,  20  How.  280).  A  man- 
damus will  not  be  issued  to  compel  the  court  to  wiUidraw 
a  plea  and  direct  a  different  issue,  for  error  in  the  proceed- 
ings can  only  be  corrected  by  writ  of  error  (Bank  v. 
Sweeney,  1  Peters,  567);  nor  to  compel  a  judge  to  vacate 
an  order,  for  it  is  not  the  proper  process  to  correct  an  erro- 
neous judgment.  (Ex  parte  Hoyt,  13  Peters,  279.  See 
Re  Burdett,  127  U.  S.  771.)  This  court  cannot,  by  man- 
damus, correct  the  judicial  errors  committed  by  an  in- 
ferior court  in  the  progress  of  a  cause;  that  is  the  office  of 
a  writ  of  error  or  an  appeal.  (Ex  parte  Perry,  102  U.  S. 
183;  Ex  parte  Whitney,  13  Peters,  404;  Ex  parte  New- 
man, 14  Wall.  152;  Ex  parte  Lorinpr,  94  U.  S.  418;  Ex 
parte  Schwab,  98  U.  S.  240;  Ex  parte  Burtis,  103  U.  S. 
238;  Ex  parte  Des  Moines,  etc.  R.  Co.,  103  U.  S.  794;  Ex 
parte  Connecticut  Mut.  Ins.  Co.;  Ex  parte  Hoard, 
105  U.  S.  578;  Ex  parte  Baltimore  &  O.  R,  Co.,  108  U.  S. 
566;  Ex  parte  Des  Moines  &  Minneapolis  R.  Co.,  103  U. 
&  794;  Ex  parte  Baltimore  &  O.  R.  Co.,  108  U.  a  566; 
Ex  parte  De  Groot,  6  Wall.  497. 

Political  department. — While  the_politicaI  depart- 
ment of  the  government  has  Aot  parted  with  its  power 
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over  a  matter,  the  intervention  of  the  judicial  department 
cannot  be  invoked  to  compel  action.  (United  States^ 
Boynton,  v.  Blaine,  139  U.  S.  306.)  Mandamus  will  not 
issue  to  compel  the  secretary  of  state  to  pay  money  in  his 
hands  to  one  party  which  is  claimed  by  another  party,  and 
the  right  to  which  is  in  litigation  between  them.  (Bayard 
V.  Umted  States,  White,  127  U.  S.  246.)  The  courts  will 
not  interfere  with  the  executive  officers  of  the  govern- 
ment in  the  exercise  of  their  ordinary  official  duties. 
(United  States,  Miller,  v.  Raum,  135  U.  S.  200.)  Man- 
damus cannot  issue  in  a  case  where  its  effect  is  to  direct 
or  control  the  head  of  an  executive  department  in  the  dis* 
charge  of  an  executive  duty  involving  the  exercise  of 
judgment  or  discretion.  (United  States,  Boynton,  v. 
Blame,  139  U.  S.  306.)  When  executive  officers  refuse  to 
act  at  all,  where  the  law  requires  them  to  act,  or  when 
they  refuse  to  perform  a  mere  ministerial  duty,  a  man- 
damus lies  to  compel  them  to  act  or  to  perform  such 
ministerial  duty.  (United  States,  MiUer,  v.  Kaum,  135 
U.  S.  200.  See  United  States  v.  Brown.  41  Fed.  Rep.  481.) 

Cannot  control  discretion. — A  writ  of  mandamus 
will  not  be  issued  to  control  a  judge  in  the  exercise  of  his 
discretion  (Ex  parte  Milwaukee  R.  Co.,  5  Wall.  188); 
as  in  approving  or  rejecting  a  bond.  (Ex parte  Milwaukee 
R  Co.,  5  W^.  188.)  It  an  inferior  tribunal  has  exer- 
cised its  judgment  in  a  matter  wherein  authorized  bylaw, 
mandamus  will  not  issue  to  reverse  its  judgment  (Ex  parte 
Taylor,  14  How.  3;  Ex  parte  Many,  14  How.  24);  so  of 
orders  in  exercise  of  his  authority  (Ex  parte  Whitney,  13 
Peters,  404);  nor  can  it  be  compelled  to  vacate  an  order 
(Ex  parte  Loring,  94  U.  S.  418);  or  to  set  aside  a  default 
and  mquest  thereon  (Ex  parte  Roberts,  6  Peters,  216); 
nor  to  vacate  an  injunction  issued  in  the  case.  (Ex  parte 
Schwab,  98  U.  S.  240.)  If  a  mandate  leaves  the  circuit 
judge  to  determine  according  to  right  and  equity,  manda- 
mus will  not  issue  to  control  his  decision.  (Ex  parte  Rail- 
way Co.,  101  U.  S.  711.)  A  mandamus  will  not  be  issued 
to  control  the  conduct  of  a  judge  in  proceedings  which 
take  place  before  the  trial  (Ex  parte  Bradstreet,  8  Peters, 
588);  as  the  allowance  or  refusal  of  amendments  (Ex  pane 
Bradstreet,  6  Peters,  774;  S.  C,  7  Peters,  634);  oramen^- 
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mentfl  to  the  record  (Ex  parte  Many,  14  How.  24);  or 
where  he  refuses  to  allow  doable  pleas  (Ex  parte  Daven- 
port, 6  Peters,  661);  or  where  he  refuses  to  quash  a  writ 
of  execution  (Ex  parte  Flippen,  94  U.  S.  348);  or  if  he 
refuses  to  discharge  defendant  from  arrest  on  bail  for  a 
different  amount  (Ex  parte  Taylor,  14Uow.  3);  or  to  com- 
pel a  judge  to  proceed  according  to  the  rules  of  chancery 
practice  (Ex  parte  Whitnev,  13  Peters,  404);  or  to  compel 
him  to  issue  execution,  although  he  refuses  to  do  no  (Ran- 
som V.  New  York,  20  How.  581);  or  to  control  his  discre- 
tion in  granting  or  refusing  a  new  trial  (Life  &  F.  Ins.  Co. 
V.  Wilson,  8  Peters,  291;  Ex  parte  Bradstreet,  8  Peters, 
688);  or  if  he  refuses  to  issue  a  warrant  for  a  deserter 
because  he  does  not  thhik  the  evidence  sufficient.     (U.  S. 
V.  Lawrence,  3  DaU.  46.)    The  judgment  of  the  circuit 
court  upon  a  plea  to  the  jurisdiction  will  not  be  reviewed 
on  a  petition  jtor  mandamus.    (Ex  parte  Railway  Co.,  103 
U.  S.  794.)    This  court  cannot  by  mandamus  compel  an 
inferior  court  to  reverse  its  decision.     (Ex  parte  Burtis, 
103  U.  S.  238.)    That  mandamus  will  not  issue  to  control 
judicial  discretion.     (Ex  parte  Milwaukee,  etc.  R.  Co.,  5 
Wall.  188;  Ex  parte  Hoard,  105  U.  S.  678;  Ex  parte  Vir- 
gin a  (**  Virginia  v.  Rives")  100  U.  S.  313;  Ex  parte  Saw- 
yer, 21  Wall.  235;  Ex  parte  Denver,  etc.  R.  Co.,  101  U. 
S.  711.) 

§  204.  Issue*  of  fact. — ^The  trial  of  issues 
of  fact  in  the  Supreme  Court  in  all  actions  at  law 
against  citizens  of  the  United  States  shall  be  by 
jury.     (Rev.  Stats,  sec.  689.) 

§  205.  Appellate  Jnrisdictioit.— The  Su- 
preme Court  shall  have  appellate  jurisdiction  in  the 
cases  hereinafter  specially  provided  for.  (Rev. 
Stats,  sec.  690.) 

Uote.— See  U.  S.  Const.,  art.  Ill,  sec.  2,  cl.  2;  Wales 
V.  Whitney,  114  U.  S.  564.  The  appellate  powers  of  the 
Supreme  Court  are  given  by  the  Constitution,  but  they  are 
limited  and  regulated  by  statute.  (Durosseau  v.  U.  S.,  6 
Cranch,  307. )  Congress  has  described  the  jurisdiction,  and 
this  description  implies  a  negative  to  the  exercise  of  such 
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appellate  power  is  not  comprehended  within  it.  (Durous- 
sean  v.  U.  S.,  6  Cranch.  314;  U.  S.  v.  Young,  94  U.  S, 
259;  Ex  parte  VaUandigham,  1  Wall.  251;  Eailroad  Co.  v. 
Grant,98U.  S.  401.) 

Appellate  jurisdiction.— In  every  case  to  which  the 
judicial  power  extends,  and  in  which  original  jurisdiction 
IS  not  given,  the  Supreme  Court  may  exercise  its  appellate 
jurisdiction.  (Cohens  v.  Virginia,  6  Wheat.  264;  Marbury 
V.  Madison,  1  Cranch,  137;  Ex  parte  Vallandigham,  1 
WaU.  252;  Ex  parte  Yerger,  8  WalL  98;  Martin  y.  Hunter, 
1  Wheat.  304.)  Where  ori^nal  jurisdiction  is  founded 
on  the  character  of  the  parties,  the  judicial  power  cannot 
be  exercised  in  its  appellate  form  (Osborn  v.  Bank  of 
United  States,  9  Wheat,  738);  but  where  it  is  founded  on 
the  nature  of  the  controversy  the  appellate  jurisdiction 
attaches.  (Martin  v.  Hunter,  1  Wheat.  304;  Cohen  v. 
Virginia,  6  Wheat.  264.)  The  essential  criterion  of  ap- 
pellate jurisdiction  is,  that  it  raises  and  corrects  pro'ced- 
mgs  in  a  cause  already  instituted.  (Marbury  v.  Madison, 
1  Cranch,  137.)  In  prize  cases  the  Supreme  Court  can 
exercise  appellate  jurisdiction  only.  (The  Alicia,  7  Wall. 
571.)  The  appellate  power  is  not  limited  to  any  particu- 
lar courts.  (Martin  v.  Hunter,  1  Wheat.  304;  Cohens  v. 
Virginia,  6  Wheat.  264;  Dodge  v.  Woolsey,  18  How.  331; 
^ibleman  v.  Booth,  21  How.  506;  3  Wis.  1;  Ferris  v. 
Coover,  11  Cal.  176;  Piqua  Bank  v.  Knoup,  6  Ohio  St. 
342;  16  How.  369.)  It  may  be  exercised  over  territorial 
courts  (Benner  v.  Porter,  9  How.  244;  Hunt  v.  Palao,  4 
How.  689;  Freeborn  v.  Smith,  2  Waa  173),  but  not  with- 
out legislation  by  Congress  (McNulty  v.  Batty,  10  How. 
79),  or  over  State  courts  on  questions  involving  the  con- 
stitutionality of  legal  enactments.  (Bridge  Prop.  v.  Ho- 
boken  etc.  Co.,  1  Wall.  116;  Furman  v.  Nichol,  8  Wall. 
57;  De]mas  v.  Ins.  Co.  14  Wall.  667;  Home  Ins.  Co.  v. 
Augusta,  93  U.  S.  116;  Ferris  v.  Coover,  11  CaL  176; 
but  see  Johnson  v.  Gordon,  4  CaL  368. )  But  it  cannot 
exercise  appellate  jurisdiction  over  the  court  of  claims 
(Gordon  v.  U.  S.,  2  Wall.  661),  nor  can  Congress  grant 
appellate  jurisdiction  on  the  inferior  courts  from  the 
deoisions  of  the  State  courts.  (Patrie  v.  Murray,  43 
Barb.  323;  Wetherbee  v.  Johnson,  14  Mass.  412.)    Th^ 
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principle  on  which  appellate  jurisdiction  from  State 
courts  is  allowed  is  to  grant  efficient  and  juat  means  of 
self  protection.  (Scott  v.  Jones,  5  How.  343.)  The 
Supreme  Court's  jurisdiction  over  inferior  courts  is  strictly 
appellate.  (Gaines  v.  Relf,  15  Peters,  17  )  The  jurisdic- 
tion on  ap^al  must  be  conferred  by  Congress  (Barry  v. 
Mercein,  6  How.  119;  Ex  parte  McCardle,  7  Wall  606; 
U.  S.  V.  New  Bedford  Br.,  1  Wood.  &  M.  437;  Livingston 
V.  Van  Ingen,  9  Johns.  507;  Marbury  y.  Madison,  1 
Cranch,  137;  Ex  parte  BoUman,  4  Cranch,  75;  U.  S.  v. 
Hamilton,  3  Ball.  17;  Ex  parte  Kearny,  7  Wheat.  38; 
Weston  V.  (Charleston,  2  Peters,  449;  Kx  parte  Crane,  5 
Peters,  190),  with  such  exceptions  and  under  such  regula- 
tions as  Congress  may  make  (Scott  v.  Jones,  5  How.  374; 
Ex  parte  McCardle,  7  Wall  606;  Ex  parte  Yerger,  8 
Wall.  98;  Darousseau  v.  U.  S.,  6  Cranch,  313;  Ex  parte 
Vallandigham,  I  WaU.  252;  U.  S.  v.  Moore,  3  Cranch,  169; 
Murdock  v.  Memphis,  20  Wall.  590;  Martin  v.  Hunter, 
1  Wheat.  304),  and  the  action  of  Congress  excludes  State 
legislation.  (Houston  v.  Moore,  5  Wheat.  1;  Prig  v.  Com- 
monwealth, 16  Peters,  539.)  AU  appellate  jurisdiction 
must  be  exercised  in  pursuance  of  positive  statutes  fully 
within  constitutional  grants.  ( Wixart  v.  Dauchy,  3  DalL 
321;  Clarke  v.  Bazadoue,  1  Oranch,  212;  U.  S.  v.  Moore, 
3  Cranch,  159;  Darousseau  v.  U.  S.,  6  Cranch,  307;  Ex 
parte  Kearny,  7  Wheat.  38;  Ex  parte  Watkins,  3  Peters, 
1 93. )  The  power  of  the  Supreme  Court  to  issue  a  manda- 
mus is  in  the  exercise  of  an  appellate  jurisdiction  only. 
(Marbury  v.  Madison,  1  Cranch,  137;  Ex  parte  Yerger, 
8  WalL  97. )  So  as  to  the  writ  of  habeas  corpus.  (Ex  parte 
BoUman,  4  Cranch,  75.)  The  power  to  award  this  writ 
by  any  court  of  the  United  States  must  be  given  by  law. 
(Ex  parte  Bollman,  4  Cranch,  75. )  It  existe  in  all  cases 
of  commitment  by  the  judicial  authority  of  the  United 
States  not  expressly  excepted  by  Congress.  (Kane's  Case, 
14  How.  103;  Ex  parte  Yerger,  8  WalL  99.)  It  is  only 
when  the  proceedings  below  are  entirely  void  that  relief 
may  be  given  on  review  by  habeas  corpus.  (Ex  parte  Parks, 
93  U.  S.  18.)  The  repeal  of  an  act  authorizing  appeal  in 
oases  of  habeas  corpus  does  not  afPect  the  jurisdiction  an- 
tecedently exercised.  (Ex  parte  McCardle,  7  WaU.  606.) 
An  enactment  of  the  Confederate  States  enfoi-ced  as  a  law 
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of  one  of  thie  States  composing  the  confederacy  is  a  statute 
of  such  Stace,  as  to  the  jarisdiction  of  the  Supreme  Court 
over  judgments  and  decrees  in  State  courts.  (Ford  v. 
Surget,  97  U.  S.  594;  Williams  v.  Bruflfy,  96  U.  S.  176. ) 

§  206.  Appeals  from  district  and  cir- 
cuit coarts.— Hereafter,  all  appeals  by  writ  of 
error  or  otherwise  from  said  district  courts  shall 
only  be  subject  to  review  in  the  Supreme  Court  of 
the  United  States,  or  in  the  circuit  court  of  appeals 
hereby  established,  as  is  hereinafter  provided,  and 
the  review,  by  appeal,  by  writ  of  error,  or  oth- 
erwise, from  the  existing  circuit  courts  shall  be 
had  only  in  the  Supreme  Court  of  the  United 
States,  or  in  the  circuit  courts  of  appeals  hereby 
established  according  to  the  provisions  of  this  act 
regulating  the  same.    (26  U.  S.  Stats,  sec.  2734.) 

§  207*     Appeals     direct     to     Sapreme 
Coart  front  district  and  circait  coarts.— 

Appeals  or  writs  of  error  may  be  taken  from  the 
district  courts,  or  from  the  existing  circuit  courts 
direct  to  the  Supreme  Court  in  the  following  cases: 
In  any  case  in  which  the  jurisdiction  of  the  court 
is  in  issue;  in  such  cases  the  question  of  jurisdic- 
tion alone  shall  be  certified  to  the  Supreme  Court 
from  the  court  below  for  decision.  From  the  final 
sentences  and  decrees  in  prize  causes.  In  cases  of 
conviction  of  a  capital  or  otherwise  infamous 
crime.  In  any  case  that  involves  the  construction 
or  application  of  the  Constitution  of  the  United 
States.  In  any  case  in  which  the  constitutionality 
of  any  law  of  the  United  States,  or  the  validity  or 
construction  of  any  treaty  made  under  its  authority 
is  drawn  in  question.     In  any  case  in  which  the 
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constitution  or  law  of  a  State  is  claimed  to  be  in 
contravention  of  the  Constitution  of  the  United 
States.  Nothing  in  this  act  sliall  afifect  the  juris- 
diction of  the  Supreme  Court  in  cases  appealed 
from  the  highest  court  of  a  State,  nor  the  construc- 
tion of  .the  statute  providing  for  re^new  of  such 
cases.  (Act  of  March  3,  1891,  26  U.  S.  Stats.  827, 
sec.  5.) 

§  208.     From  IncUan  Territory.— Appeals 

and  writs  of  error  may  be  taken  and  prosecuted 
from  the  decision  of  the  United  States  courts  in  the 
Indian  Territory  to  the  Supreme  Court  of  the 
United  States,  or  to  the  circuit  court  of  appeals 
in  the  eighth  circuit,  in  the  same  manner  and 
under  the  same  regulations  as  from  the  circuit  or 
district  courts  of  the  United  States,  under  this 
act.     (26  U.  S.  Stats.  829,  sec.  13.) 

§  209'     Appeals   in    prize    causes* — ^An 

appeal  shall  be  allowed  to  the  Supreme  Court  from 
all  final  decrees  of  any  district  court  in  prize 
causes,  where  the  matter  in  dispute,  exclusive  of 
costs,  exceeds  the  sum  or  value  of  two  thousand  dol- 
lars;  and  shall  be  allowed,  without  reference  to  the 
value  of  the  matter  in  dispute,  on  the  certificate  of 
the  district  judge  that  the  adjudication  involves  a 
question  of  general  importance.  And  the  Supreme 
Court  shall  receive,  hear,  and  determine  such 
appeals,  and  shall  always  be  open  for  the  entry 
thereof.     (Rev.  Stats,  sec.  695.)    [See  sec.  1009.] 

Appeals  in  prize  cases.— A  new  claim  cannot  be 
introduced  in  the  Supreme  Court,  but  may  be  filed  in  the 
circuit  court  when  the  cause  is  remanded.  (The  Siciete, 
9  Cranch.  209;  The  Harrison,  2  Wheat.  298.)     Where  the 
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facts  did  not  show  it  to  be  a  prize  case,  but  a  case  of  for- 
feiture, the  case  will  be  remanded.  (U.  S.  v.  Weed,  5 
Wall.  62;  The  Watchful,  6  Wall.  91.)  If  the  district  court 
in  a  prize  case  wrongfully  allows  or  denies  the  order  for 
further  proof,  and  objection  is  taken,  the  Supreme  Court 
can  administer  the  proper  relief  (The  Pizarro,  2  Wheat. 
227);  so  if  a  claim  is  dismissed,  claimant  may  appeal 
(Withenbury  v.  U.  S.,  5.  Wall.  819);  but  a  party  who  does 
not  appeal  can  raise  no  objection,  although  another  party 
appeals.  The  Amiable  Nancy,  3  Wheat.  646.)  Where  the 
objection  that  the  libel  is  not  brought  in  the  name  of  the 
United  States  is  not  raised  by  the  pleadings,  it  will  not  be 
entertained.  (Jecker  v.  Montgomery,  18  How.  111.)  A 
case  carried  into  a  circuit  court  before  the  Act  of  1863  is 
properly  here  on  appeal  from  the  circuit  court.  (The 
Admiral,  3  Wall.  603. )  Appeal  lies  from  a  final  decree  in 
a  prize  cause,  and  the  whole  matter  in  controversy  can  be 
disposed  of,  leaving  nothing  to  be  litigated  between  the 
parties.  (Withenbury  v.  U.  S.,  5  Wall.  819.)  Where  there 
was  no  order,  decree,  or  judgment,  it  will  be  dismissed. 
(TheAHcia,?  Wall.  671.) 

§  210*  Appeals  in  prize  causes  remain- 
img:  in  circuit  courts. — Aji  appeal  shall  be  al- 
lowed to  the  Supreme  Court  from  all  final  decrees  of 
any  circuit  court  in  prize  causes  depending  therein 
on  the  thirtieth  day  of  June,  eighteen  hundred  and 
sixty-four,  in  the  same  manner  and  subject  to  the 
same  conditions  as  appeals  in  prize  causes  for  the 
district  courts.     (Rev.  Stats,  sec.  696.) 

§  211.  Transcripts  on  appeal.— Upon 
the  appeal  of  any  cause  in  equity,  or  of  admiralty 
and  maritime  jurisdiction,  or  of  prize  or  no  prize, 
a  transcript  of  the  record  as  directed  by  law  to  be 
made,  and  copies  of  the  proofs  and  of  such  entries 
and  papers  on  file  as  may  be  necessary  on  the 
hearing  of  the  appeal,  shall  be  transmitted  to  the 
Supreme  Court;    provided,  that  either  the  court 
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below  or  the  Supreme  Court  may  order  any  original 
document  or  other  evidence  to  be  set  up,  in  addi- 
tion to  the  copy  of  the  record,  or  in  lieu  of  a  copy 
of  a  part  thereof.  And  on  such  appeal  no  new 
evidence  shall  be  received  in  the  Supreme  Court, 
except  in  admiralty  and  prize  causes.  [See  sec. 
750.]  (Rev.  Stats,  sec.  698;  18  U.  S.  Stats.  316; 
1  Sup.  Rev.  Stats.  135. 

Records. — The  certificate  of  the  clerk  is  prima  fade 
evidence  that  the  record  is  complete  (The  Rio  Grande,  19 
Wall.  178);  and  his  certificate  to  a  deposition  contained 
in  the  record  that  it  was  filed  after  trial  of  the  cause  is  of 
equal  validity  as  if  forming  part  of  his  original  certificate 
(The  Samuel,  1  Wheat.  9);  but  his  certificate  cannot  be 
received  as  evidence  that  papers  were  used  in  the  court 
below  and  have  been  lost.  (The  Grapeshot,  9  Wall.  129; 
7  Wall.  563. )  The  Supreme  Court  hears  the  cause  in.  the 
first  instance  upon  the  evidence  transmitted  (The  London 
Packet,  2  Wheat.  371);  and  if  the  proof  is  deficient,  the 
cause  may  be  continued  with  leave  to  produce  further 
proof.     (The  Samuel,  1  Wheat.  9.) 

§  212.  Cases  ^n'liere  question  of  Juris, 
diction  only  revie^iv^ed,  ^n^itliont  refer- 
ence to  amount* — That  in  all  cases  where  a 
final  judgment  or  decree  shall  be  rendered  in  a 
circuit  court  of  the  United  States  in  which  there 
shall  have  been  a  question  involving  the  jurisdic- 
tion of  the  court,  the  party  against  whom  the 
judgment  or  decree  is  rendered  shall  be  entitled  to 
an  appeal  or  writ  of  error  to  the  Supreme  Court  of 
the  United  States  to  review  such  judgment  or  de- 
cree without  reference  to  the  amount  of  the  same; 
but  in  cases  where  the  decree  or  judgment  does  not 
exceed  the  sum  of  five  thousand  dollars,  the  Su- 
preme Court  shall  not  review  any  question  raised 
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upon  the  record  except  such  question  of  j  urisdic- 
tion;  such  writ  of  error  or  appeal  shall  be  taken 
and  allowed  under  the  same  provisions  of  law  as 
apply  to  other  writs  of  error  or  appeals,  except  as 
provided  in  the  next  following  section.  Sec.  2. 
That  in  cases  of  judgments  or  decrees  mentioned  in 
the  first  section  of  this  act,  and  heretofore  rendered, 
where  the  period  of  limitation  for  taking  writs  of 
error  or  appeals  in  other  cases  has  not  expired,  ap- 
peals or  writs  of  error  may  be  sued  out  at  any  time 
within  one  year  after  the  passage  of  this  act. 
(Approved  Feb.  25,  1889;  25  IT.  S.  Stats.  693.) 

§  213*     Judgement  or  decree  on  revie^^. 

— ^The  Supreme  Court  may  affirm,  modify,  or  re- 
verse any  judgment,  decree,  or  order  of  a  circuit 
court,  or  district  court  acting  as  a  circuit  court,  or 
of  a  district  court  in  prize  causes,  lawfully  brought 
before  it  for  review,  or  may  direct  such  judgment, 
decree,  or  order  to  be  rendered,  or  such  further  pro- 
ceedings to  be  had  by  the  inferior  court  as  the  jus- 
tice of  the  case  may  require.  The  Supreme  Court 
shall  not  issue  execution  in  a  cause  4^emoved  before 
it  from  such  courts,  but  shall  send  a  special  man- 
date to  the  inferior  court  to  award  execution  there- 
on.    (Rev.  Stats,  sec.  701.) 

Review. — The  judgment  of  the  circuit  court  upon  a 
plea  to  the  jurisdiction  will  not  he  reviewed  upon  petition 
formandamus.    (Ex  parte  Eailway  Co.,  103  U.  S.  794.) 

On  afQ.nnance. — The  circuit  court  has  no  power  to 
modify  a  decree  which  has  been  affirmed.  (Chaires  v.  U. 
S.,3How.611;  Southard  v.  Russell,  16  How.  647.)  Soon 
affirmance  of  a  decree  dismissing  the  bill.  (Durant  v. 
Essex  Co.,  102  U.  S.  555.)  Persons  not  parties  to  a  de- 
cree of  distribution,  who  appear  after  decree  affirmed,  may 
claim  their  share  therein.    (Ex  parte  Howard,  9  Wall.  17^). ) 
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On  reversal. — If  the  judgment  be  reversed  and  judg- 
ment for  defendant  be  entered,  the  circuit  court  cannot 
grant  a  new  trial  (Ex  parte  Dubuque  &  Pac.  R.  1  WalL 
69);  and  if  reversed  with  directions  to  enter  judgment  for 
plaintiff  in  error,  judgment  should  be  enforced  with  costs. 
(McKnightv.  Craig,  6  Cranch,  183.)  On  a  special  finding 
before  the  court  without  a  jury,  the  circuit  court  on  re- 
versal may  proceed  to  try  other  issues.  (Ex  parte  French, 
91  U.  S.  423.)  If  no  supersedeas  has  been  obtained,  a  re- 
versal will  not  vacate  a  sale  under  a  decree.  (South  Fork 
Canal  Co.  v.  Gordon,  2  Abb.  U.  S.  479.)  A  reversal 
which  directs  restitution  of  money  must  be  obeyed  as  far 
as  practicable  by  the  distributees.  (Ex  parte  Morris,  9 
Wall.  605.) 

Proceedings  after  mandate.— Where  the  mandate 
requires  only  the  execution  of  the  decree,  the  circuit  court 
is  bound  thereby,  although  the  jurisdiction  is  not  alleged 
in  the  pleadings  (Skillem  v.  May,  6  Cranch,  267);  but 
where  the  mandate  is  uncertain  and  ambiguous,  it  has  a 
right  to  resort  to  the  opinion  delivered  at  the  time  to  as- 
sist in  expounding  it.  (Westv.  Brashear.  14  Peters,  51.) 
The  inferior  court  is  bound  by  the  decree  of  the  Supreme 
Court,  and  must  carry  it  into  execution  according  to  the 
mandate.  (Sibbald  v.  United  States,  12  Peters,  488; 
West  v.  Brashear,  14  Peters,  51.)  When  the  direction  in 
the  mandate  is  precise  and  unambiguous,  it  is  the  duty  of 
the  circuit  court  to  carry  it  into  execution.  (West  v. 
Brashear,  14  Peters,  51.)  On  demurrer  overruled  by  the 
Supreme  Court,  the  party  will  not  be  permitted  to  file 
other  demurrers  after  the  remand.  (Hitchcock  v.  Galves- 
ton, 3  Woods,  269.)  The  allowance  of  a  supplemental 
answer  after  mandate  is  in  the  discretion  of  the  court. 
(Williams  v.  Gibbs,  20  How.  635.)  So  the  claimant  in 
collusion  may  amend  his  answer  after  return  of  mandate. 
(The  Pennsylvania,  12  Blatchf.  67. )  A  party  cannot  file 
new  pleadings  if  the  rights  of  the  parties  are  finally  de- 
termmed.  (Stewart  v.  Salamon,  97  U.  S.  361.)  The 
mandate  in  case  of  a  vessel  released  on  stipulation  in  the 
district  court  operates  without  any  appeal  to  the  Supreme 
Court.  (The  Lady  Pike,  96  U.  S.  461 ;  see  Ex  parte  Sawyer, 
21  Wall.  235.)    Attachment  cannot  be  issued  for  refusal 
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to  obey  the  original  judgment  awarding  a  mandamus,  but 
an  alias  writ  will  be  issued.  (United  States  v.  Kendall,  5 
Cranch.  385. )  Costs  may  be  taxed  after  receipt  of  man- 
date, and  be  entered  nunc  pro  tunc,  (Sizer  v.  Many,  16 
How.  98.) 

§  214*  'Writs  of  error  and  appeals 
from  Xerritorial  courts* — Ko  appeal  or  writ 
of  error  shall  hereafter  be  allowed  from  any  judg- 
ment or  decree  in  any  suit  at  law  or  in  equity  in 
the  supreme  court  of  the  District  of  Columbia,  or 
in  the  supreme  court  of  any  of  the  Territories  of 
the  United  States,  unless  the  matter  in  dispute 
shall  exceed  the  sum  of  five  thousand  dollars.* 
This  section  shall  not  apply  to  any  case  wherein  is 
involved  the  validity  of  any  patent  or  copyright, 
or*  in  which  is  drawn  in  question  the  validity  of 
any  treaty  or  statute  of,  or  an  authority  exercised 
under,  the  United  States;  but  in  all  such  cases  an 
appeal  or  writ  of  error  may  be  brought  without 
regard  to  the  sum  or  value  in  dispute.^ 

1  Approved  March  3, 1885;  23  U.  S.  Stats.  355,  sec.  1,  superseding  Key. 
Stats,  sec.  702. 

2  Id.,  sec.  2. 

In  general. — The  final  judgments  of  the  supreme 
court  of  Washington  Territory  in  criminal  cases  can  be  re- 
viewed only  when  the  Constitution  or  a  statute  or  treaty 
is  drawn  in  question.  (Watts  V'.  Wash.  Ter.,  91  U.  S. 
580.)  If  the  criminal  escapes  and  is  not  within  the  con- 
trol of  the  court  either  actually  or  constructively,  this 
court  will  refuse  to  hear  the  case  unless  he  submits  to 
the  jurisdiction-  of  the  court  below.  (Smith  v.  U.  S.,  94 
U.  S.  97. )  If  the  supreme  court  of  the  Territory  correctly 
reversed  the  decree  of  the  district  court,  its  decree  will  be 
affirmed.  (U.  S.  v.  Hart.  6  Wall.  770.)  In  order  that 
the  Supreme  Court  may  take  jurisdiction  it  must  appear 
on  the  record  that  the  question  was  raised  and  decided  in 
the  lower  court.  (Lownsdale  v.  Parrish,  21  How.  290.) 
\Aniere  the  question  relates  merely  to  the  counting  of  the 


§  214  SUPREME   COURT — JURISDICTION.  498 

votes  for  the  removal  of  a  county  Efeat,  the  value  of  the 
interest  cannot  be  computed.  (Potts  v.  Chumascro,  92 
U.  S.  358. )  A  case  in  equity  may  be  taken  up  by  appeal, 
altliough  it  was  removed  into  the  supreme  court  of  the 
Territory  by  writ  of  error,  (Brewster  v.  Wakefield,  22 
How.  118.)  The  amount  required  to  appeal  from  the 
supreme  court  of  Wyoming  is  one  thousand  cfoUars,  and 
this  also  in  cases  where  the  United  States  are  appellants. 
(U.  S.  V.  U.  P.  Pt.  Co.,  105  U.  S.  263.)  A  proceeding  for 
allotment  of  dower  in  a  law  actioxi  cannot  be  taken  by 
appeal,  although  not  carried  on  according  to  the  forms  of 
the  common  law.  (Parrish  v.  Ellis,  16  Peters.  151.)  A 
mortgagor  may  appeal  alone  from  a  decree  directing  a 
foreclosure,  and  subsequent  lien-holders  need  not  join. 
(Brewster  v.  Wakefield,  22  How.  118.)  If  neither  party 
had  any  interest  in  the  property  in  dispute,  no  appeal  can 
be  taken.    (Lownsdale  v.  Parrish,  21  How.  290.) 

•Jurisdictional  amount. — The  jurisdictional  amount, 
which  by  sections  702  and  1911  of  Revised  Statutes,  was 
required  to  be  over  02,000  for  the  Territory  of  Washing- 
ton; and  by  sections  702  and  1909,  over  $1,000  for  every 
other  territory;  and  by  section  705,  as  amended  by  section 
4  of  the  Act  of  February  25,  1879  (20  Stat,  at  L.  321), 
over  §2,500  for  the  District  of  Columbia.  In  all  these 
prior  statutea  (sections  702,  705,  1909,  1911)  and  the  Act 
of  1879,  it  was  said  that  this  court  was  to  review  the 
judgments  and  decrees  ''in  the  same  manner  and  under 
the  same  regulations  "  provided  as  to  the  final  judgments 
and  decrees  of  a  circuit  court.  These  prior  provisions  are 
not  repealed;  and  no  jurisdiction  ever  existed  in  this  court 
to  review  by  writ  of  error  or  appeal  the  judgment  of  a 
circuit  court  in  a  criminal  case.  (Famsworth  v.  Territory 
of  Montana,  129  U.  S.  104.) 

Writ  of  error. — No  writ  of  error  lies  from  a  Territorial 
court  to  the  Supreme  Court  unless  some  Act  of  Congress 
provides  therefor  (Clarke  v.  Bazadone,  1  Cranch,  212),  and 
the  action  of  a  Territorial  court  refusing  to  set  aside  a 
judgment  by  default  is  not  reviewable.  McAllister  v. 
Kuhn,  96  U.  S.  87;  see  Kerr  v.  Clampitt,  95  U.  S.  188. 
A  writ  of  error  does  not  lie  to  an  order  refusing  a  motion 
for  a  new  trial  (Leitensdorfer  v.  Webb,  21   How.    176; 


499  SUPREME   COURT— JURISDICTION.  §  216 

Sparrow  v.  Strong,  4  Wall.  584);  nor  to  a  judgment 
reversing  a  judgment  with  instructions  to  award  a  venire 
facias  de  novo.  (Brown  v.  Union  Bank,  4  How.  465. )  A 
writ  of  error  to  an  order  setting  aside  a  return  to  an  exe- 
cution will  not  lie.  (Wells  v.  McGregor,  18  Wall.  188.)  A 
judgment  sustaining  a  demurrer  or  a  judgment  affirming 
such  decision  is  not  final  if  it  awards  a  procedendo.  (Uol- 
comb  V.  McCusick,  20  How.  652;  Miners'  Bank  v.  U.  S., 
5  How.  213.)  A  writ  of  error  in  an  attachment  suit  will 
not  bring  up  for  review  upon  points  necessary  to  sustain 
the  attachment  (Leitensdorfer  v.  Webb,  20  How.  176); 
nor  will  it  lie  when  the  only  dispute  is  a  counter-claim,  if 
the  amount  is  less  than  one  thousand  dollars  (Nagle  v. 
Rutledge,  100  U.  S.  675);  but  in  a  suit  on  a  contract  for 
the  sale  of  a  mining  claim,  if  the  property  and  the  rent 
combined  exceed  one  thousand  dollars,  a  writ  of  error  will 
lie.  (Stinson  v.  Dousman,  20  How.  461 ;  see  Sparrow  v. 
Strong,  3  Wall.  97.) 

§  216.  Utali  'territory. — A  writ  of  error 
from  the  Supreme  Court  of  the  United  States  to 
the  supreme  court  of  the  Territory  shall  lie  in 
criminal  cases  where  the  accused  shall  have  been 
sentenced  to  capital  punishment  or  convicted  of 
bigamy  or  polygamy.  (18  XJ.  S.  Stats.  254;  1  Sup. 
Kev.  Stats.  108.) 

Utali. — A  writ  of  error  lies  to  the  supreme  court  of 
the  Territory  of  Utah,  where  defendant  has  been  convicted 
of  bigamy  or  polygamy,  or  sentenced  to  death  for  any 
crime.  (Wiggins  v.  People,  93  U.  S.  465;  Walker  v. 
Utah  Terr.,  99  U.  S.  130.)  A  judgment  will  not  be 
reversed  merely  because  a  challenge  for  favor  was  sus- 
tained; but  if  there  is  error  in  the  form  of  the  judgment, 
it  may  bo  reversed  and  the  case  remanded  for  correction. 
(Reynolds  v.  U.  S. ,  98  U.  S.  145. )  Where  a  district  court 
in  the  Territory  of  Utah  refuses  to  issue  a  writ  of  habeas 
corpus  involving  the  question  of  personal  freedom,  an 
appeal  lies  to  the  Supreme  Court  from  its  order  and  judg- 
ment of  refusal.     (In  re  Snow,  120  U.  S.  274. ) 
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§  216*      Xerritorial  ccuirts — Procedure 

on  appeal. — That  the  appellate  jurisdiction  of 
the  Supreme  Court  of  the  United  States  over  the 
judgments  and  decrees  of  said  territorial  courts  in 
cases  of  trial  by  jury  shall  be  exercised  by  wiit  of 
error,  and  in  all  other  cases  by  appeal,  according  to 
such  rules  and  regulations  as  to  form  and  modes  of 
proceeding  as  the  said  Supreme  Coui't  have  pre- 
scribed or  may  hereafter  prescribe;  provided,  that 
on  appeal,  instead  of  the  evidence  at  large,  a  state- 
ment of  the  facts  of  the  case  in  the  nature  of  a  special 
verdict,  and  also  the  rulings  of  the  court  on  the 
admission  or  rejection  of  evidence  when  excepted 
to,  shall  be  made  and  certified  by  the  court  below, 
and  transmitted  to  the  Supreme  Court,  together 
with  the  transcript  of  the  proceedings  and  judg- 
ment or  decree;  but  no  appellate  proceedings  in 
said  Supreme  Court,  heretofore  taken  upon  any 
such  judgment  or  decree,  shall  be  invalidated  by 
reason  of  being  instituted  by  writ  of  error  or  by 
appeal;  and  provided  further,  that  the  appellate 
court  may  make  any  order  in  any  case  heretofore 
appealed,  which  may  be  necessary  to  save  the  rights 
of  the  parties;  and  that  this  act  shall  not  apply  to 
cases  now  pending  in  the  Supreme  Court  of  the 
United  States  where  the  record  has  already  been 
filed.     (18  U.  S.  Stats.  27;  1  Sup.  Rev.  Stats.  12.) 

Note.  — To  entitle  to  an  appeal,  the  case  mnst  be  one 
tried  by  a  jury.  (Stringfellow  v.  Cain,  99  U.  S.  610;  Can- 
non V.  Pratt,  99  U.  S.  619.)  If  the  territorial  snpreme 
court  affirms  the  judgment,  it  adopts  the  findings  as  its 
own  for  the  purpose  of  an  appeal  (Stringfellow  v.  Cain, 
99  U.  S.  610;  Cannon  v.  Pratt,  99  U.  S.  019);  but  if  it 
reverses  the  judgment,  it  should  make  other  findings,  so 
that  the  case  may  be  taken  on  appeaL  (Stringfellow  v. 
Cain,  99  U.  S.  610.) 
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§  217*  'Wlien  a  Territory  l^ecomes  a 
State  after  Jndg'iiieiit  or  decree  In  ter* 
ritorial  court*— In  all  cases  where  the  judgment 
or  decree  of  any  court  of  a  Territory  might  be  re- 
viewed by  the  Supreme  Court  on  writ  of  error  or 
appeal,  such  writ  of  error  or  appeal  may  be  taken, 
within  the  time  and  in  the  manner  provided  by 
law,  notwithstanding  such  Territory  has,  after  such 
judgment  or  decree,  been  admitted  as  a  State;  and 
the  Supreme  Court  shall  direct  the  mandate  to 
such  court  as  the  nature  of  the  writ  of  error  or  ap- 
peal requires.     (Rev.  Stats,  sec.  703.) 

It  rests  with  Congress  to  declare  how  the  judgments  of 
territorial  coarts  shall  be  carried  into  execution,  or  re- 
viewed upon  appeal  or  writ  of  error  (Hunt  v,  Palao,  4 
How.  689;  Benner  v.  Porter,  9  How.  235);  but  concurrent 
legislation,  State  and  Federal,  is  necessary  in  respect  to 
cases  pending  in  the  Supreme  Court  for  review  to  enable 
the  Supreme  Court  to  send  down  the  mandate  for  further 
proceedings  in  the  proper  tribunal.  (Benner  v.  Porter,  9 
H.OW.  235.)  After  a  Territory  has  been  admitted  as  a 
State,  no  writ  of  error  or  appeal  lies  from  the  Territorial 
court  without  the  aid  oi'  some  act  of  Congress.  (Hunt  v. 
Palao,  4  How.  689;  Shephard  v.  Wilson,  5  How.  210; 
McNulty  v.  Batty,  10  How.  72;  Preston  v.  Bracken,  10 
How.  81.     See  Freeborn  v.  Smith,  2  Wall.  160.) 

§  218*  Jluclgriiieiits  and  decrees  of  dis- 
trict courts  in  cases  transferred  from 
Territorial  courts. — The  judgments  or  de- 
crees of  any  district  court,  in  cases  transferred 
to  it  from  the  superior  court  of  any  Territory, 
upon  the  admission  of  such  Territory  as  a  State, 
under  sections  five  hundred  and  sixty-seven  and 
five  hundred  and  sixty-eight,  may  be  reviewed 
and  reversed  or  affirmed  upon  writs  of  error 
sued   out   of,    or   appeals   taken   to,  the  Supreme 
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Oourty  in  the  same  manner  as  if  such  judg- 
ments or  decrees  had  been  rendered  in  said  su- 
perior  court  of  such  Territory.  And  the  man- 
dates and  all  writs  necessary  to  the  exercise  of  the 
appellate  jurisdiction  of  the  Supreme  Court  in 
such  cases  shall  be  directed  to  such  district  court, 
which  shall  cause  the  same  to  be  duly  executed  and 
obeyed.  (Rev.  Stats,  sec.  704.  See  sections  567 
and  569.) 

§  219*     Judgrments  and  decrees  o£  sn* 
preme  court  of  I>istrict  of  Coliuii1»ia* — 

The  final  judgment  or  decree  of  the  supreme 
court  of  the  District  of  Columbia,  in  any  case 
w  here  the  matter  in  dispute,  exclusive  of  costs,  ex- 
ceeds the  value  of  twenty-five  hundred  dollars, 
may  be  re-examined  and  revised  or  affirmed  in  the 
Supreme  Court  of  the  United  States,  upon  writ  of 
error  or  appeal,  in  the  same  manner  and  under  the 
same  regulations  as  are  provided  in  cases  of  writs  of 
error  on  judgments  or  appeals  from  decrees  rendered 
in  a  circuit  court.     (Rev.  Stats,  sec.  705.) 

The  amount  was  increased  from  one  thousand  to  twen- 
ty-five hundred  dollars  by  Act  of  Feb.  25,  1879.  (20  U. 
S.  Stats.  320;  1  Sup.  Rev.  Stats.  419.) 

Writs  of  error. — ^A  writ  of  error  lies  to  a  judgment  en- 
tered on  an  agreed  statement  (U.  S.  v.  Eliason,  16  Peters, 
291);  or  to  a  judgment  awarding  a  peremptory  mandamus 
to  restore  a  party  to  office  (Columbian  Ins.  Co.  v.  Wheel- 
wright, 7  Wheat.  534);  or  a  judgment  removing  a  party 
from  office  (U.  S.  v.  Addison,  22  How.  174);  or  to  a  judg* 
ment  for  condemnation  of  land  (Railroad  Co.  v.  Church, 
18  Wall.  62);  or  to  a  judgment  quashing  an  inquisition  of 
damages  (Custiss  v.  Georgetown  &  A.  Turnpike  Co.,  6 
Cranch,  233:  Baltimore  &  P.  R.  Co.  v.  Trustees,  91  U.  S. 
127 ) ;  or  to  a  judgment  in  favor  of  defendant  on  a  demurrrer 
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to  the  evidence  (Bank  v.  Smith,  11  Wheat.  171);  but  not 
after  pleading  to  the  merits  after  demurrer  to  a  plea  in 
abatement  is  sustained.  (Stanton  v.  Embrey,  93  U.  S. 
648;  Bell  v.  Railroad  Co. ,  4  Wall.  698. )  So  if  a  plaintiff 
replies  de  novo  after  demurrer  sustained  he  waives  all  right 
to  a  writ  of  error.  (Clearwater  v.  Meredith,  1  WalL  25. ) 
A  party  may  sue  out  a  writ  of  error  to  a  judgment  rendered 
against  him  in  favor  of  a  corporation,  although  the  State  law 
incorporating  it  provides  that  no  writ  of  error  shall  be  al- 
lowed. (Young  V.  Bank,  4  Cranch,  384.)  The  regula- 
tions for  removal  on  writs  of  error  or  appeal  are  the  same 
as  from  circuit  courts.  (Thompson  v.  Biggs,  6  Wall.  663. ) 
A  writ  of  error  will  not  lie  to  a  decision  upon  a  motion  for 
a  new  trial  (Marine  Ins.  Co.  v.  Young,  5  Cranch,  187);  or 
to  a  refusal  to  quash  a  ca.  sa.  issued  upon  a  judgment  certi- 
fied from  a  justice  of  the  peace  (Mountz  v.  Hodgson,  4 
Cranch,  324);  or  to  a  refusal  to  grant  a  motion  to  set 
aside  a  judgment  (Connor  v.  Peugh,  18  How.  394);  or  to 
a  judgment  of  supreme  court  of  District  of  Columbia  in  a 
criminal  case  (U.  S.  v.  Moore,  3  Cranch,  159);  or  to  an  order 
quashing  an  inquisition  of  damages  in  condemnation  of  land 
and  ordering  a  new  inquisition.  (Ches.  &  0.  Canal  Co.  v. 
Union  Bank,  8  Peters,  259. )  A  tenant  in  possession  who 
is  not  a  party  to  an  action  of  ejectment  cannot  sue  out  a 
writ  of  error  to  a  judgment  against  a  casual  ejector.  (Con- 
nor V.  Peugh,  18  How.  394.)  A  writ  of  error  does  not  lie 
to  a  certificate  of  the  findings  of  a  jury  in  the  trial  of  an 
issue  sent  from  the  orphans'  court,  although  exceptions  may 
have  been  obtained  (V^an  Ness  v.  Van  Ness,  6  How.  62; 
Brown  v.  Wiley,  4  Wall.  165);  or  when  an  issue  is  sent  to 
a  jury  to  determine  who  is  entitled  to  letters  of  adminis- 
tration.   (Van  Ness  v.  Van  Ness,  6  How.  62.) 

Appeals. — ^An  appeal  lies  from  a  decree  for  the  sale  of 
property  under  a  mortgage  (Ray  v.  Law,  3  Cranch,  179) ; 
or  from  an  order  dismissing  a  petition  seeking  to  revoke 
the  probate  of  a  will  (Carter  v.  Cutting,  8  Cranch,  261); 
but  not  from  an  interlocutory  order  dissolving  an  injunc- 
tion (Young  v.  Grundy,  6  Cranch,  61);  or  a  judgment  re- 
fusing to  appoint  appellant  guardian  of  a  minor  (De  Kraft 
V.  Barney,  2  Black,  704;  Ritchie  y.  Mauro,  2  Peters,  243); 
or  from  an  order  awarding  the  writ  of  habere  facias  posses- 
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sionem  to  a  purchaser  At  a  sale  under  decree  of  court.  (Cal- 
lan  V.  May,  2  Black,  541.)  A  purchaser  cannot  appeal  if 
a  decree  setting  aside  an  order  coniirming  a  sale  directs 
another  sale  of  the  property  to  be  had.  (Butterfield  y. 
Usher,  91  U.  S.  246. )  The  allowance  of  commissions  to 
an  executor  is  discretionary,  and  no  appeal  lies  from  an 
order  thereon.  (Nichols  v.  Hodges,  1  Peters,  562;  West 
V.  Smith,  8  How.  406.) 

Amount.  — The  value  of  the  matter  in  dispute  is  deter- 
mined by  the  judgment,  without  adding  interest  and 
costs,  and  if  it  is  less  than  twenty-five  hundred  dollars  the 
case  will  be  dismissed.  (Pierce  v.  Cox,  9  Wall.  786;  Bail- 
road  Co.  V.  Grant,  98  U.  S.  398;  Bailroad  Co.  v.  Trook,  100 
U.  S.  112.)  In  an  action  of  replevin  the  value  of  the  article 
replevied  is  the  matter  in  dispute,  and  must  exceed  twen- 
ty-five hundred  dollars.  (Peyton  v.  Bobertson,  9  Wheat. 
527.)  The  difference  between  the  sum  claimed  and  the 
amount  recovered  must  exceed  twenty-five  hundred  dol- 
lars (Wise  V.  Columbia  Turnpike  Co.,  7  Cranch,  276);  but 
if  the  verdict  is  for  the  defendant,  the  sum  claimed  in  the 
declaration  is  the  amount  in  dispute,  and  must  exceed 
twenty-five  hundred  dollars.  (Scott  v.  Lunt,  6  Peters, 
349;  U.  S.  V.  McDaniel,  6  Peters,  634.)  An  appeal  wiU 
not  lie  from  a  decree  dismissing  a  bill  for  the  sale  of  a  lot 
under  a  deed  of  trust  to  secure  one  thousand  dollars,  al- 
though the  lot  is  worth  more  than  twenty-five  hundred 
dollars,  and  the  real  question  is  whether  the  debtor  is 
entitled  to  the  lot.  (Farmers'  Bank  v.  Hoof,  7  Peters, 
168.)  When  several  complainants  join  in  one  bill  and 
obtain  a  joint  decree,  the  defendant  may  appeal,  although 
the  amount  claimed  by  each  is  less  than  twenty-five  hun- 
dred dollars  (Market  Co.  v.  Hoffman,  101  U.  S.  112);  but 
if  a  complainant  joins  distinct  causes  of  action  against 
distinct  parties,  he  cannot  appeal  from  a  decree  dismissing 
the  bill  if  the  claim  against  each  is  less  than  twenty- five 
hundred  dollars,  although  the  aggregate  exceeds  that 
amount.  (Paving  Co.  v.  Mulford,  100  U.  S.  147.) 

Reversal  or  affirmance. — If  defendant  plead  non- 
assumpsit  in  an  action  sounding  in  tort,  the  judgment 
will  be  reversed  (Garland  v.  Davis,  4  How.  131);  and  in 
such  case  the  cause  will  be  remanded.     (Garland  v.  Davis, 
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4  How.  131.)  The  omissipn  of  an  allegation  of  notice  of 
protest  in  an  action  against  the  indorser  of  a  foreign  bill 
of  exchange  is  ground  for  reversal  (Slocam  v.  Pomeroy,  6 
Cranch,  221);  and  any  fault  which  is  a  good  ground  for 
arresting  the  judgment  may  be  assigned  as  error  (Siocum 
V.  Pomeroy,  6  Cranch,  221);  but  no  point  arising  on  the 
pleadings  or  evidence  that  is  not  made  and  considered  be- 
low can  be  urged  in  Supreme  Court.  (Brocket  v.  Brocket, 
3  How.  691.)  An  error  in  entering  the  case  on  the  docket 
ma^  be  corrected  by  the  record  filed,  and  a  mere  clerical 
omission  of  a  word  in  a  prayer  for  an  appeal  will  not  be 
fatal.  (Adams  v.  Law,  16  How.  144.)  vVhen  a  case  is 
not  properly  presented,  it  may  be  remanded,  with  leave 
to  amend  pleadings  and  take  further  evidence.  (Combs 
V.  Hodge,.  21  How.  397;  Estho  v.  Lear,  7  Peters,  130.) 
When  a  person  retires  from  office  while  a  writ  of  error  to 
a  judgment  refusing  a  mandamus  is  pending,  the  suit  must 
be  dismissed  (United  States  v.  Boutwell,  17  Wall.  604); 
and  if  he  retires  after  the  writ  of  error  has  been  sued  out, 
his  successor  cannot  be  substituted  as  a  party.  (United 
States  V.  Boutwell,  16  Wall.  604. )  An  erroneous  decree 
will  not  be  reversed  on  the  appeal  of  a  party  who  is  not 
prejudiced  thereby.     (Campbell  v.  Pratt,  2  Peters,  354.) 


§  220,  Cases  -vrlaere  matter  la  dispute 
exceeds  one  laundrecl  dollars* — ^The  writ  of 
error  or  appeal  provided  by  the  preceding  section 
may  be  allowed  in  any  case  where  the  value  of  the 
matter  in  dispute,  exclusive  of  costs,  is  less  than 
one  thousand  dollars,  but  more  than  one  hundred 
dollars,  upon  the  petition  in  writing  of  either 
party,  accompanied  by  a  copy  of  the  proceedini^s 
complained  of,  and  an  assignment  of  errors,  exhib- 
ited to  any  justice  of  the  Supreme  Court-,  if  said 
justice  is  of  opinion  that  such  errors  involved 
question  of  law  of  such  extensive  operation  as  to 
render  a  decision  of  them  by  the  Supreme  Court 
desirable.  The  allowance  in  such  case  shall  be  by 
the  written  order  of  said  justice,  directed  to  the 
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clerk  of  the  Supreme  Court  of  said  district,  to 
allow  the  appeal  and  issue  the  writ  of  error.  (Rev. 
Stats.,  sec.  706.) 

Note. — The  appeal  will  be  dismisBed if  noprinciple of 
Uw  of  extensive  application  is  involved.  (Campbell  v. 
Reed,  2  Wall.  I9&.)  So  if  judgment  is  for  less  than  one 
hundred  dollars  a  writ  of  error  cannot  be  sued  out, 
alUiongh  the  amoimt  claimed  was  more  than  that  sum. 
(Wise  v.  Colombian  T.  Co.,  7  Cranch,  27a) 

§  221.  Appeals  from  the  eonirt  at 
claims.— An  appeal  to  the  Supreme  Court  shall 
be  allowed  on  behalf  of  the  United  States,  from  all 
judgments  of  the  court  of  claims  adverse  to  the 
United  States,  and  on  behalf  of  the  plaintiff  in 
any  case  where  the  amount  in  controversy  exceeds 
three  thousand  dollars,  or  where  his  claim  is  for- 
feited to  the  United  States  by  the  judgment  of 
baid  court,  as  provided  in  section  one  thousand  and 
eighty-nine.     (Rev.  Stats,  sec.  707.) 

Note. — An  appeal  is  a  matter  of  right  which  the  court 
cannot  prevent  and  which  a  party  may  exercise  at  his  own 
volition.  (United  States  v.  Adams,  6  WalL  103.)  The 
United  States  may  appeal  from  an  adverse  judgment  of 
the  court  of  claims  where  that  court  is  by  law  required  to 
tiJce  jurisdiction  of  a  claim  against  it  and  judicially  de- 
termine the  case.  (Vigo's  C^e,  21  Wall.  648;  Ex  parte 
Zeller,  9  Wall.  244.)  So  when  a  claim  is  referred  to  the 
court  of  claims  by  a  joint  resolution  (Dickelman  v.  United 
States,  9  Ct.  of  CI.  320);  but  if  a  claim  is  merely  referred 
by  act  of  Congress  to  ascertain  a  particular  fact  to  guide 
the  United  States  in  the  execution  of  its  treaty  stipula- 
tions, an  appeal  will  not  lie.  (Ex  parte  Atocha,  17  Wall. 
439.)  An  appeal  will  not  lie  from  order  passed  upon  a 
chance  of  attorneys  (Bismare  v.  United  States,  9  Ct.  of 
CI.  I);  or  an  order  refusing  a  new  trial.  (Ex  parte  Kns- 
sell,  13  Wall.  664. )  When  equitable  jurisdiction  is  con- 
ferred in  a  special  case  by  a  special  act,  no  statement  of 
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facts  on  appeal  is  necepsary,  this  section  not  applying  to 
such  case.  (Harvey  v.  United  States,  4  Morr.  Trans.  699.) 
When  the  United  States  appeals,  only  the  claim  allowed 
is  brought  up.  (United  States  v.  Hickey,  17  Wall.  9.) 
When  uie  court  of  claims  fails  to  find  a  material  fact,  the 
judgment  will  be  reversed;  or  when  the  amount  that  the 
party  is  entitled  to  recover  is  not  set  out  in  the  findings 
(United  States  v.  Clans,  94  U.  S.  73);  and  a  refusal  to 
find  a  material  fact  may  be  excepted  to.  (United  States 
V.Adams,  9  Wall.  661.)  In  the  exercise  of  its  general 
jurisdiction  appeals  lie  to  the  Supreme  Court  from  judg- 
ments of  the  court  of  claims.  (United  States  v.  Jones,  119 
U.  S.  476.)  An  appeal  taken  before  the  right  of  appeal 
has  expired  is  not  vacated  by  the  appropriation  by  Con- 
gress of  the  amount  necessary  to  pay  the  judgment. 
(United  States  v.  Jones.  119  U.  S.  476.)  This  section 
authorizes  an  appeal  to  this  court  in  behalf  of  the  United 
States  from  all  judgments  of  the  court  of  claims  adverse 
to  the  United  States.  (United  States  v.  Mosby,  133  U. 
S.  273;  United  States  v.  Davis,  131  U.  S.  40.)  Neither 
the  court  of  claims  nor  the  Supreme  Court  of  the  United 
States  can  determine  any  claim  against  the  United  States, 
except  in  cases  defined  by  Congress.  (United  States  v. 
Gleeson,  124  U.  S.  255.) 

Under  this  section  of  the  Revised  Statutes,  no  appeal 
lies  from  a  judgment  of  the  court  of  claims  against  the 
United  States,  **pro/orma  for  purpose  of  appeal,"  for  less 
than  $3,000.  (United  States  v.  Gleeson,  124  U.  S.  255.) 
Nothing  can  be  reviewed  on  appeal  but  questions  of  law. 
(Mahan  v.  United  States,  14  Wall.  109.)  The  judgment 
of  the  court  of  claims  as  to  the  legal  effect  of  the  ultimate 
circumstantial  facts  in  a  case  may  be  reviewed  in  the  Su- 

?reme  Court  (United  States  v.  Pngh,  99  U.  S.  265.) 
'he  rule  with  regard  to  findings  of  fact  has  no  reference 
to  a  case  of  equity  jurisdiction  conferred  by  a  special  act. 
In  such  case,  where  appeal  lies,  this  court  must  review 
the  facts  and  the  law  as  in  other  equity  cases  appealed 
from.  (Harvey  v.  United  States,  105  U.  S.  671.)  If  the 
court  of  claims  refuses  to  find  as  prayed,  the  prayer  and 
refusal  must  be  made  part  of  the  record,  that  the  court 
may  determine  whether  to  send  it  back  for  a  finding. 
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(Mahan  v.  United  States,  14  Wall.  109.)  Where  it  does 
not  find  the  amount  of  loss,  its  judgment  will  be  reversed 
on  account  of  an  insufficient  finding.  (United  States  v. 
Clark,  94  U.  S.  73.)  Where  it  sounds  all  the  evidence, 
but  there  was  no  legal  evidence  to  establish  such  fact^ 
this  court  must  reverse  the  judgment.  (United  States  v. 
Clark,  96  U.  S.  37.)  The  Supreme  Court  cannot  give  the 
court  of  claims  any  directions  as  to  what  finding  it  shall 
make.  (United  States  v.  Child  [<<  United  States  v.  Ad- 
ams"], 9  WaU.  661.) 

§  222.  Xinie  and  manner  o^  appeals 
from  the  conrt  ot  claims* — All  appeals  from 
the  court  of  claims  shall  be  taken  -within  ninety 
days  after  the  judgment  is  rendered,  and  shall  be 
allowed  under  such  regulations  as  the  Supreme 
Court  may  direct.     (Rev.  Stats,  sec.  708.) 

The  limitation  ceases  to  run  from  the  time  of  applica- 
tion for  an  appeal,  and  subsequent  delays  will  not  preju- 
dice the  party.  (United  States  v.  Adams,  6  Wall.  101.) 
Such  appeals  must  he  taken  within  ninety  days  after  the 
judgment  is  rendered,  hut  this  period  is  enlarged  to  six 
months  hy  section  10  of  the  act  in  question.  In  our  judg- 
ment, the  same  right  can  be  exercised  by  the  United 
States  in  any  case  of  the  prosecution  of  a  claim  in  the  dis- 
trict or  circuit  courts  oi  the  United  States  under  said 
act    (United  States  v.  Davis,  131  U.  S.  40.) 

§  223-  Judgments  and  decrees  of 
State  courts  on  ^vrrits  of  error*  —  A  final 
judgment  or  decree  in  any  suit  in  the  highest 
court  of  a  State  in  which  a  decision  in  the  suit 
could  be  had,  where  is  drawn  in  question  the 
validity  of  a  treaty  or  statute  of,  or  an  authority 
exercised  under,  the  United  States,  and  the  decision 
is  against  the  validity,  or  where  is  drawn  in 
question  the  validity,  of  a  statute  of,  or  an  author- 
iiy  exercised  under,  any  State  on  the  ground  of 
their  being  repugnant  to  the  Constitution,  treaties. 
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or  laws  of  the  Unifced  States,  and  the  decision  is 
in  favor  of  their  validity;  or  where  any  title,  right, 
privilege,  or  immunity  is  claimed  under  the  Consti- 
tution, or  any  treaty  or  statute  of,  or  commission 
held  or  authority  exercised  under,  the  United 
States,  and  the  decision  is  against  the  title,  right, 
privilege,  or  immunity  specially  set  apart  or 
claimed  by  either  party,  under  such  Constitution, 
treaty,  statute,  commission  or  authority, — may  be 
re-examined  and  reversed  or  affirmed  in  the  Su- 
preme Court  upon  a  writ  of  error.  The  writ 
shall  have  the  same  effect  as  if  the  judgment  or 
decree  complained  of  had  been  rendered  or  passed 
in  a  court  of  the  United  States.  The  Supreme 
Court  may  reverse,  modify,  or  affirm  the  judgment 
or  decree  of  such  State  court,  and  may,  at  their 
discretion,  award  execution  or  remand  the  same 
to  the  court  from  which  it  was  removed  by  the 
writ.     (Rev.  Stats,  sec.  709.) 

Jurisdiction  is  not  conferred  by  consent.  (Mills  v. 
Brown,  16  Peters,  525.)  It  is  requisite  that  it  should  be 
apparent  in  the  record  that  one  of  the  questions  arose, 
and  that  a  decision  was  made  thereon.  (Crowell  v.  Kan- 
dall,  10  Peters,  368.)  The  allegation  that  a  treaty  has 
been  misconstmed,  in  refusing  to  sanction  a  claim,  is  not 
sufficient  (Chouteau  v.  Marguerite,  12  Peters,  607),  or  a 
decision  in  accordance  with  the  practice  of  the  State 
court  (Commercial  £k.  v.  Rochester,  15  Wall.  639.)  It 
must  appear  from  the  record  that  the  act  or  Constitution 
was  drawn  in  question  (Miller  v.  NichoUs,  4  Wheat.  311), 
or  the  record  should  show  a  complete  title  under  the 
treaty.  (Hickie  v.  Starke,  1  Peters,  94.)  It  is  sufScieut 
if  from  the  facts  stated  such  a  question  must  have  arisen 
(Harris  v.  Dennie,  3  Peters,  28^2),  and  that  the  act  was 
misconstrued.  (Davis  v.  Packard,  6  Peters,  41.)  The 
question  must  appear  to  have  arisen  by  clear  and  neces- 
sary intendment  (Ocean  Ins.  Co.  v.  PoUeys,  13  Peters, 
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137),  and  to  have  been  necessarily  involved  (Armstrong 
V.  Treasurer,  16  Peters,  281;  Mills  v.  Brown,  16  Peters, 
525),  so  that  the  State  court  could  not  have  given  a  judg- 
ment without  deciding  it  (Parmelee  v.  Lawrence,  1 1  Wall. 
36;  affirming  R.   R.  Co.  v.  Eock,  4  Wall.  177),  and  that 
the  question  was  decided  in  the  State  court.    (Commercial 
Bk.  V.  Buckingham,  5  How.  317;  Smith  v.  Hunter,  7 
How.  738;  Taylor  v.  Morton,  2  Black,  481;  Cockroft  v. 
Vose,  14  Wall.  5.)  Neither  the  argument  of  counsel  nor 
the  opinion  of  the  court  below  can  be  looked  to  for  this 
purpose.  (Gibson  v.  Chouteau,  8  WalL  314.)  It  will  not 
be  entertained  if  the  judgment  may  have  been  given 
on  grounds  which    that  section  does  not  make  cause 
for  error  (Steines  v.  Franklin  Co.,  14  WalL  15;  Kennebec 
R.  R.  V.  Portland  R.  R.,  14  WaU.  23);  as  on  the  con- 
struction of  a  State  statute.   (Insurance  Co.  v.  The  Treas- 
urer, 11  Wall.  204.)    It  extends  to  nghta  protected  by  the 
Constitution.    (New  Orleans  v.  De  Armas,  9  Peters,  224. ) 
Under  this  section,  the  jurisdiction  of  the  Supreme  Court 
depends  upon  the  question  involved,  and  not  upon  the 
citizenship  of  the  parties.   (French  v.  Hopkins,  124  U.  S. 
524.)    The  jurisdiction  for  review  of  the  judgments  of 
State  courts  given  by  this  section  extends  to  adverse  de- 
cisions upon  rights  and  titles  claimed  under  commissions 
held  or   authority  exercised   under  the  United  States, 
as  well  as    to  rights    claimed  under  the  Constitution, 
laws  or  treaties  of  the  United  States.   (Carson  v.  Dun- 
ham, 121  U.  S.  421.)    Compare  Crescent  City  etc.  Co.  v. 
Butche  8  Union  Co.,  120  U.  S.  141;  Provident  Sav.  Soc. 
V.  Ford,  114  U.  S.  635.)    This  section  applies  only  to  a 
writ  of  error  to  review  a  final  judgment  or  decree  on  a 
suit  in  the  highest  court  of  a  State.   (Famsworth  v.  Terri- 
tory of  Montana,  129  U.  S.  104.)  These  sections  do  not  coy- 
er a  criminal  case.  (Snowv.  United  States,  118  U.  S.  346  ) 
Section  709  points  out  the  cases  in  which  the  judgment  or 
decree  of  the  highest  court  of  a  State  may  be  reviewed  by 
the  Supreme  Court  of  the  United  States.     (McKenna  v. 
Simpson,  129  U.  S.  506.)    Jurisdiction  under  this  section 
does  not  depend  upon  the  citizenship  of  the  parties,  but 
on  the  questions  involved.    (French  v.  Hopkins,  124  U. 
S.  524. )    The  Supreme  Court  can  review  such  a  judgment 
only  when  the  right,  privilege,  or  immunity  claimed  under 
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the  CoDstitiition  or  any  treaty  ^r  statute  of  the  United 
States  was  specially  set  np  or  claimed  in  the  State  court 
at  the  proper  time  and  in  the  proper  way.  (Chappell  v. 
Bradshaw,  128  U.  S.  132;  Leaper  v.  Texas,  139  U.  8.  462; 
Spies  Y.  Illinois,  123  U.  S.  131;  Baldwin  v.  State  of  Kan- 
sas, 129  U.  S.  52;  ChappeU  v.  Bradshaw,  128  U.  S.  132; 
32  U.  S.  369;  Lester  v.  State,  139  U.  S.  462.)  This  court 
has  jurisdiction  to  review  the  decision  of  a  State  court 
upon  the  question  of  exemption  or  immunity  from  liability 
under  its  contract^  under  the  Bankrupt  Law.  (Logan  Co. 
N.  Bank  v.  Townsend,  139  U.  S.  67,)  Where  an  assiraee 
in  bankruptcy  claims  certain  property  as  belonging  to  him 
under  the  Bankrupt  Act,  and  the  State  court  decides 
against  his  title,  tms  court  has  jurisdiction  to  review  the 
decision  of  the  State  court.  (Williams  v.  Heard,  140  U. 
S.  529. 


of  State  judgment. — ^Where  the  case  was  de- 
cided on  an  independent  ground  broad  enough  to  maintain 
the  judgment,  and  not  involving  a  Federal  question,  this 
court  will  dismiss  l^e  writ  of  error  without  considering 
the  Federal  question.  (Beatty  v.  Benton,  135  U.  S.  244; 
Marrow  v.  Brinkley,  129  U.  S.  178;  Hale  v.  Akers,  132 
U.  S.  654;  San  Francisco  v.  Itsell,  133  U.  S.  63;  Hopkins 
v.  McLure,  133  U.  S.  380;  Hale  v.  Akers,  132  U.  S.  554.) 
This  principle  has  since  been  repeatedly  applied  as  in 
Jenkins  v.  Lowenthal,  110  U.  S.  222;  Murdock  v.  City  of 
Memphis,  87  U.  S.,  20  Wall.  590,  636;  McManus  v.  O'Sul- 
Uvan,  91  U.  S.  578;  Brown  v.  Atwell,  92  U.  S.  327;  Citi- 
zens' Bank  v.  Board  of  Liquidation,  98  U.  S.  140; 
Chouteau  v.  Gibson,  111  U.  S.  200;  Adams  Co.  v.  Bur- 
lington &  M.  B.  Ca,  112  U.  S.  123;  Detroit  City  Ry.  v. 
Guthard,  114  U.  8.  133;  New  Orle«iis  Water  Works  Co. 
V.  La.  Sugar  Rel  Co.,  125  U.  S.  18;  De  Saussure  v. 
Gaillard,  127  U.  S.  216,  234;  Beaupr^  v.  Noyes,  138  U.  S. 
397.  (Hale  v.  Akers,  132  U.  S.  554).  This  court  has  no 
jurisdiction  to  review  a  judgment  of  the  highest  court  of 
a  State,  unless  a  Federal  question  has  been,  either  in 
express  terms  or  by  necessary  effect,  decided  by  that 
court  against  the  plaintiff  in  error.  (New  Orleans  Water 
Works  v.  Louisiana  Sui^r  Bef.  Co.,  125  U.  S.  18;  De 
SansBure  v.  Gaillard,  127  U.  S.  216;  Hale  v.  Akers,  132 


§  998  SUPREHX  COURT^JURISDlCnON.  512 

U.  S.  554;  San  Francisco  City  and  County  v.  Itsell,  133 
U.  8.  65;  State,  Carey  v.  Andriano,  138  U.  S.  497.) 
Where  the  defendant,  in  pleading  his  discharge  under  the 
Bankrupt  Law,  claimed  a  right  of  exemption  under  a  law 
of  Congress.  But  in  order  to  give  jurisdiction,  something 
more  is  necessary;  the  judgment  of  the  State  court  must 
be  against  the  right  claimed.  Like  rulings  were  made 
in  Gordon  v.  Caldcleugh,  3  Cranch,  268;  Strader  v. 
Baldwin,  9  How.  261;  Burke  ▼.  Gaines,  19  How. 
388;  Hale  v.  Gaines,  22  How.  144;  16  How.  264; 
Reddall  ▼.  Bryan,  24  How.  420;  Ryan  v.  Thomas,  4 
Wall.  603.  (State,  Carey  v.  Andriano,  138  U.  S.  497). 
To  give  this  court  jurisdiction  of  a  writ  of  error  to  a 
State  court  it  must  appear  affirmatively,  not  only  that  a 
Federal  question  was  presented  for  decision  by  the  highest 
court  of  the  State  having  jurisdiction,  but  that  its  de- 
cision was  necessary  to  the  determination  of  the  cause, 
and  that  it  was  actually  decided,  or  that  the  judgment  as 
rendered  could  not  have  been  given  without  deciding  it. 
(Davis  V.  State,  139  U.  S.  651 ;  Cook  Co.  v.  Calumet  & 
C.  Canal  &  Do.  C)o.,  138  U.  S.  635;  Johnson  v.  Bisk,  137 
U.  S.  300.)  It  is  essential  to  the  exercise  by  this  court 
of  revisory  jurisdiction  over  the  final  judgments  or  decrees 
of  the  courts  of  the  States  that  the  writ  of  error  should 
be  allowed  either  by  a  justice  of  this  court,  or  by  the 
propeor  judge  of  the  State  court,  after  ascertiiining  by  an 
examination  of  the  record  that  a  question  cognizable  here 
was  made  and  decided  in  the  State  court,  and  that  such 
allowance  was  justified.  (Gleason  v.  Florida,  9  Wall.  779; 
Butler  V.  Gage,  138  U.  S.  52.) 

Constitution  and  statutec^Where  the  construction 
of  the  Constitution  or  statutes  of  the  United  States  is  in- 
volved, the  decision  must  be  against  the  title  or  right  set 
up  by  the  party,  and  it  must  appear  that  his  title  depended 
upon  the  statute.  (Williams  v.  Nonis,  12  Wheat.  117; 
Montgomery  v.  Hernandez,  12  Wheat.  129;  Ryan  v. 
Thomas,  4  Wall.  603.)  It  is  not  necessary  to  state  in 
terms  upon  the  record  that  the  law  was  drawn  in  question, 
it  is  sufficient  if  it  shows  that  the  law  must  have  been  mis- 
construed or  the  decision  could  not  have  been  made. 
(Willson  V.  Marsh  O.,  2  Peters,  245;  Furman  v.  Nichol, 
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8  Wall.  44).  If  the  repugnancy  of  a  statute  of  a  State  to 
the  Constitution  of  the  United  States  was  drawn  into 
question,  or  if  that  question  was  applicable  to  the  case, 
thiB  court  has  jurisdiction  of  the  cause,  although  the  record 
should  not  in  terms  state  a  misconstruction  of  the  Consti- 
tution of  the  United  States,  or  that  the  repugnancy  of  the 
statute  of  a  State  to  any  part  of  that  Constitution  was 
drawn  into  question.  (Satterlee  v.  Matthewson,  2  Peters, 
380;  Jackson  v.  Lamphire,  3  Peters,  280.)  When  the 
decision  is  against  the  right  claimed  under  the  Constitu- 
tion or  laws  of  the  United  States,  a  writ  of  error  will  lie 
to  bring  the  jud^ent  of  the  State  court  before  this  court 
for  re-examination  and  revision.  (Ableman  v.  Booth,  21 
How.  506.)  The  statute  must  be  specisdly  set  up  by  the 
party,  and  the  decision  must  be  against  the  claim  (Mont- 

fomery  v.  Hernandez,  12  Wheat.  129);  but  the  point  must 
e  raised  and  decided  against  the  party  applying  for  the 
writ  in  the  State  court  to  which  the  writ  is  directed. 
(Famey  v.  Towle,  1  Black.  350.)  The  point  must  be  dis- 
tinctly raised  in  the  court  below  (Hoyt  v.  Sheldon,  1 
Black,  518),  and  shown  by  the  record  (R.  K.  Co.  v.  Rock, 
4  WaU.  177)»  which  must  be  properly  authenticated. 
(Caperton  v.  Ballard,  14  Wall  238.)  Kothins  out  of  the 
record  can  be  taken  into  consideration.  (Widker  v.  Val- 
lavaso,  6  WalL  124).  A  certificate  of  the  presiding  jus- 
tice is  not  conclusive  to  show  that  a  Federal  question  was 
raised  in  the  case  (Caperton  v.  Boyer,  14  Wall.  216),  nor 
the  record  of  the  judge  who  tries  the  case  at  nisi  prius. 
(Inglee  v.  Coolidce,  2  Wheat.  363.)  Where  the  decision 
is  made  on  settled  pre-existing  rules  of  eeneral  jurispru- 
dence the  case  cannot  be  brought  here  K>r  review  ( Bank 
of  West  Tennessee  v.  Citizens'  Bk.  14  WsJL  9;  Palmer 
V.  Marston,  14  Wall.  10;  Sevier  v.  Haskell,  14  Wall. 
12;  Delmas  v.  Ins.  Co.,  14  Wall.  661),  nor  if  decided 
exclusively  upon  the  principles  of  the  jurisprudence 
of  the  State.  (Marqueze  v.  Bloom,  16  Wall.  351).  The 
jurisdiction  is  maintainable  if  the  case  shows  that  Federal 
questions  were  involved,  though  it  also  appears  that 
there  were  other  defenses,  if  these  defenses  afford  no  legal 
auHwer  to  the  suit  (Maguire  v.  Tyler,  8  Wall.  651),  even 
though  the  case  may  have  been  disposed  of  generally  by 
the  court  on  other  grounds  (Minnesota  v.  Bachelder,  1 
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WalL  109);  but  if  the  State  court  has  rested  its  judgment 
on  some  point  in  the  case  not  within  the  purview  of  this 
section,  and  that  point  is  broad  enough  to  sustain  the 
judgment,  then,  although  the  ruling  of  the  State  court 
might  be  reversed  on  the  point  of  Federal  cognizance,  this 
court  will  not  entertain  jurisdiction  of  the  case.  (Rector 
V.  Ashley,  6  Wall.  142.)  A  decision  on  the  ground  that 
complainant's  remedy  on  a  legal  title  was  at  law  and  not 
in  equity  and  not  revisable.  (Tyler  v.  Maguire,  17  Wall. 
284.)  If  the  court  is  the  highest  which  may  consider  the 
question,  the  right  of  review  exists,  although  it  be  not  the 
bighest  court  in  the  State  (Downham  v.  Alexandria,  9 
WalL  659;  Miller  v.  Joseph,  17  Wall.  655),  and  though 
the  case  be  decided  on  an  equal  division.  (Hartman  v. 
Greenhow,  102  U.  S.  672. )  in  order  to  give  the  Supreme 
Court  jurisdiction  under  this  section,  because  of  the  denial 
by  a  State  court  of  any  title,  right,  privilege,  or  immunity 
claimed  under  the  institution,  or  any  treaty  or  statute 
of  the  United  States,  it  must  appear  on  the  record  that 
it  was  duly  set  up,  that  the  decision  waci  adverse,  and  was 
made  in  the  highest  court  of  the  State.  (Spies  v.  Illinois, 
123  U.  S.  132;  French  v.  Hopkins,  124  U.  S.  624).  Juris- 
diction under  this  section,  for  the  review  of  the  decision 
of  the  highest  court  of  a  State,  is  not  dependent  upon  the 
citizenship  of  the  parties.     The  court  looks  only  to  the 

?uestions  involved.  (French  v.  Hopkins,  124  U.  S.  524. ) 
f  a  Federal  question  is  fairly  presented  by  the  record, 
and  its  decision  is  necessary  to  the  determination  of  the 
case,  a  judgment  which  rejects  the  claim,  but  avoids  all 
reference  to  it,  is  as  much  against  the  right,  within  "^e 
meaning  of  this  section,  as  if  it  had  been  specifically  re- 
ferred to,  and  the  right  directly  refused.  But  if  a  decision 
of  such  a  question  is  render^  unnecessary  by  the  view 
which  the  court  properly  takes  of  the  rest  of  the  case, 
within  the  scope  of  the  pleadings,  the  judgment  is  not 
open  to  review  in  the  Supreme  Court.  (Chapman  v. 
Goodnow,  123  U.  S.  540;  citing,  Chouteau  v.  Gibson,  111 
U.  S.  200;  Adams  Co.  v.  Railroad  Co.,  112  U.  a  123. 
And  see  Phillips  v.  Mound  City  Assoc,  124  U.  S.  605; 
Brooks  V.  Missouri,  124  U.  S.  394;  De  Saussure  v.  Gail- 
lard,  127  U.  S.  216;  Kreiger  v.  Shelby  R.  District,  125 
U.  S.  39.) 
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Under  treaty.— (Owings  v.  Norwood,  6  Cranch,  344; 
Martin  v.  Hunter,  1  Wheat.  304;  Moreland  v.  Page^  20 
Uow.  522;  Boggs  v.  Mining  Co.,  3  Wall.  304;  Maguire  v. 
Tyler,  8  Wall.  650.)  Right  and  title  to  lands.  (Gordon  v. 
Oaldcleugh,  3  Cranch,  268;  Matthews  v.  Zane,  4  Cranch, 
382;  McCluny  V.  SilUman,  6  Wheat.  698;  Buel  v.  Van 
Ness,  8  Wheat.  312;  Fulton  v.  McAffee,  16  Peters,  149; 
City  of  Mobile  v.  Eslava,  16  Peters,  234;  Crowell  v.  Ran- 
dell,  16  Peters,  368;  Chouteau  v.  Eckhardt,  2  How.  644; 
McDonogh  v.  Millandon,  3  How.  693;  Walker  v.  Taylor, 
5  How.  64;  Scott  v.  Jones,  5  How.  343;  Kennedy  v.  Hunt, 
7  How.  686;  Neilson  v.  Lagow,  7  How.  772;  Almonester 
▼.  Kenton,  9  How.  1;  Barbarie  v.  Eslava,  9  How.  421; 
Henderson  v.  Tennessee,  10  How,  311;  Lessieurv.  Price, 
12  How.  69.)  The  decision  of  the  supreme  court  of  Louisi- 
ana against  a  right  asserted  under  a  treaty  presents  a  ques- 
tion for  jurisdiction  of  this  court.  (Burthe  v.  Denis,  133 
U.  S.  514.)  This  section  is  section  25  of  the  Judiciary 
Act,  reproduced,  somewhat  enlarged.  (Burthe  v.  Denis, 
133  U.  S.  614.  See  Weston  V.Charleston,  2  Peters,  449.) 

Personal  rights. — Right  to  freedom.  (Chouteau  v. 
Marguerite,  12  Peters,  607;  Strader  v.  Graham,  10  How. 
82.)  To  writ  of  habeas  corpus,  (Holmes  v.  Jennison,  14 
Peters,  640.)  To  religious  liberty.  (Permoli  v.  First  Mu- 
nicipaUty,  3  How.  689.) 

In  criminal  cases. — Where  a  pariy  under  indictment 
for  violation  of  a  State  law  pleads  a  license  from  the 
United  States,  and  decision  of  State  court  is  against  the 
license,  the  United  States  Supreme  Court  has  jurisdiction. 
(McGuire  v.  Com.,  3  Wall.  382. )  The  reversal  of  a  judg- 
ment in  a  criminal  case  by  State  supreme  court  ordering 
new  trial  is  not  a  ' *  final  judgment . "  (Rankin  v.  State,  1 1 
WalL  380.)  Tax  repugnant  to  United  States  Constitu- 
tion. (Weston  V.  Charleston,  2  Peters,  449.)  Considera- 
tion of  a  contract.  (Craig  v.  Missouri,  4  Peters,  410.) 
Not  on  a  State  law  only.  (McBridev.  Hoey,  11  Peters, 
167;  Commercial  Bk.  v.  Buckingham,  5  How.  317;  Scott 
V.  Jone.%  6  How.  343;  Congden  v.  Goodman,  2  Black,  574; 
Michigan  C.  R.  Co.  v.  Michigan  S.  R.  R.,  19  How.  379; 
Withers  v.  Buckley,  20  How.  84;  Beers  v.  Arkansas,  20 
How.  527;  Medberry  v.  Ohio,  24  How.  413;  Porter  v.  Po- 
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ley,  24  How.  415;  Attomey-Greneral  t.  Meeting  House,  1 
Black,  262;  Austin  v.  The  Alderman,  7  Wall.  694; 
Worthy  V.  The  Commissioners,  9  WalL  611.)  To  give 
jurisdiction  the  judgment  must  give  effect  to  some  State 
statute  or  constitution  which  impairs  the  obligation  of  a 
contract.  (Knox  v.  Exchange  Bk.,  12  WalL  379;  see 
People  V.  Central  R.  R.,  12  Wall.  455;  Railroad  Co.  v. 
McClure,  10  Wall.  511;  Railroads  v.  Richmond,  15  Wall. 
3.)  Contract  to  pay  in  gold.  (Trebilcock  v.  Wilson,  12 
W^alL687.)  In  legal  tenders.  (Dooley  v.  Smith,  13  WaU. 
604.)  State  decision  against  execution  by  United  States 
marshal.  (Clements  v.  Berry,  14  How.  398;  Buck  v.  Col- 
bath,  3  WalL  334;  Sharpe  v.  Doyle,  102  U.  S.  686.) 
Against  validity  of  an  entry  of  land  allowed  by  United 
States  officers.  (Lytel  v.  Arkansas,  22  How.  193.)  Titie 
to  land.  (Bell  v.  Hearne,  19  How.  252;  Burke  v.  Gaines, 
19  How.  388;  Wynn  v.  Morris,  20  How. 3;  Berthold  v. 
McDonald,  23  How.  334;  Langfear  v.  Hunley,  4  WaU. 
205;  Carpenter  V.  Williams,  9  Wall.  785,)  Authority  of 
United  States  marshal.  (Buck  v.  Colbath,  3  Wall.  334.) 
In  insolvency.  (Carpo  v.  Kelly,  16  WalL  610.)  In  bank- 
ruptcy. (Strader  v.  Baldwin,  9  How.  261;  Calcoto  v. 
Stanton,  18  How.  243.)  Mexican  treaty.  (Gill  v.  Oliver, 
1 1  How.  529. )  If  the  State  refuses  to  carry  into  effect  the 
mandate  of  the  Supreme  Court,  the  latter  will  proceed  to  a 
final  decision  and  award  execution  (Martin  v.  Hunter,  1 
Wheat.  304),  and  may  send  its  process  to  either  the  ap- 
pellate or  the  inferior  court  of  a  State.  (Williams  v. 
Bmflfy,  102  U.  S.  248. )  The  power  to  review  does  not  ex- 
tend to  statutes  passed  by  territorial  legislatures.  (Min- 
ers' Bk.  v.  Iowa,  12  How.  1;  Messenger  v.  Mason,  10 
Wall.  507.)  Questions  of  evidence.  (Mackey  v.  Dillon, 
4  How.  421;  White  v.  Wright,  22  How.  19;  Dupasseur  v. 
Rochereau,  21  WalL  132;  Railroad  Co.  v.  Maryland,  21 
Wall.  456;  Edwards  v.  EUiott,  21  Wall.  532;  Moore  v. 
Mississippi,  21  Wall.  636;  AthertonEx.  v.  Fowler,  3Cenr.. 
L.  J.  60;  Long  v.  Converse,  8  Chic  L.  N.  121;  S.  C,  13 
Alb.  L.  J.  118. 

Practice. — Remedy  by  writ  of  error.  (Verden  v.  Cole- 
man, 22  How.  192;  Webster  v.  Reed,  11  How.  437.) 
Hight  of.     (Twichell  v.  The  Commonwealth,  7  Wall.  321.) 
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Waiver  of  right.  (Erwin  v.  Lowry,  7  Row.  172.)  When 
operates  as  supersedeas,  (O'Dowd  v.  Russell,  14  Wall. 
402;  Review  Hamilton  Co.  v.  Massachusetts,  6  WalL 
632;  Tarver  V.  Reach,  15  Wall.  67;  The  Victory,  G  Wall. 
382.)  Remandinor  cause  for  further  proceedings.  (Winn 
V.  Jackson,  12  Wheat.  135;  Pepper  v.  Dunlap,  5  How. 
51.)  Dismissal.  (Christ  Church  v.  Philadelphia,  20  How. 
26;  Millinger  v.  Hartupee,  6  Wall.  258;  Gleason  v.  Flori- 
da, 9  Wall.  779;  Bartemeyer  v.  Iowa,  14  Wall,  26;  Hur- 
ley v.  Street,  14  Wall.  85;  Penn3rwit  v.  Eaton,  15  Wall. 
380. )  For  defect  of  parties.  (Railroad  Co.  v.  Johnson, 
15  Wall  8.)  Interlocutory  decree.  (Reddall  v.  Bryan, 
24  How.  420.)  Final  judcrmeut,  what  is.  (Weston  v. 
Charleston,  2  Peters,  449;  Olney  v.  Arnold,  3  Dall.  308.) 
Adverse  party.  (Poydras  de  la  Lande  v.  Treasurer,  17 
How.  1.)  Writ,  to  what  court  issued.  (Miller  v.  Joseph, 
17  Wall.  655.)  When  jurisdiction  does  not  attach. 
(Randall  v.  Howard,  2  Black,  585;  Day  v.  Gallup,  2 
Wall.  97.) 

§  224.  ^recedeiice  of  ^'•rlts  of  error 
to  State  courts  in  criminal  cases* — Cases 
on  writ  of  error,  to  revise  the  judgment  of  a  State 
court  in  any  criminal  cases,  shall  have  precedence 
on  the  docket  of  the  Supreme  Court  of  all  cases 
to  which  the  government  of  the  United  States  is 
not  a  party,  excepting  only  such  cases  as  the  court, 
in  its  discretion,  may  decide  to  be  of  public  im- 
portance.    (Rev.  Stats,  sec.  710.) 


The  foUowinsr  matter  ia  taken  from  Chapter  Eleven,  Supreme 
Court  Jurisdiction.  It  appears  to  be,  if  not  repealed,  at  least,  super- 
seded by  the  new  law  creating  the  Circuit  Courts  of  Appeals. 

§  691.    Jadgments  In  circuit  court  on  lyrlt  of  error. 

-18  V.  S.  8tat8.  316;  1  Sup.  Kev.  Stats.  13iJ.    (Repealed,  26  U.  8.  Stats, 
829,  sec.  1 

In  general. — An  appeal  removes  a  cause  entirely,  subjecting  law  and 
fact  to  a  review  and  retrial,  and  a  writ  of  error  removes  for  ro-examination 
nothing  but  the  law.  ( Wiscart  v.  Dauchy,  3  Dall.  321;  U.  S.  v.  Goodwin.  7 
Oranch,  108.)  An  action  at  law  in  the  circuit  court  can  be  taken  up  only 
by  writ  of  error  (The  Charles  Carter,  4  Dall.  22;  Sarchet  v.  U.  S.,  12 
Peters,  113;  Bayard  v.  Lombard,  9  How.  530;  Saltmarsh  v.  Tuthill,  12  How. 

Fed  Proc— 44. 
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387.)  Where  the  traoBcript  is  docketed,  the  Supreme  Ck>urt  will  determine 
whether  it  is  properly  taken  by  appeal  or  by  writ  of  error.  (Hurst  t.  Hoi- 
lingrtworth,  91 U.  S.  111.)  The  agreement  of  parties  cannot  authorize  the 
revision  of  a  judgment  in  any  manner  other  than  that  provided  by  law 
(Kelsey  ▼  Forsyth,  21  How.  85);  and  if  the  case  is  brought  without  service 
of  the  writof  error,  it  will  be  dismissed.  (Washington  Co.  v.  Durant,  7  WalL 
^'3i .)  State  legislation  cannot  be  applied  to  regulate  the  mode  of  bringing 
up  causes  for  review  by  the  Supreme  Court  (Bayard  v.  Lombard.  9  How. 
53!):  Graham  v  Bayne.  18  How.  60;  Hudgins  ▼.  Kemp,  18  How.  530;  Kelsey 
T.  Forsythe.  21  How.  85);  nor  can  a  compact  between  States  take  away  the 
ritrht  of  a  party  to  a  writ.  (Wilson  ▼.  Mason.  1  Cranch,  45.)  The  court 
cannot  re-examine  questions  of  fact  upon  a  writ  of  error.  (Miles  ▼.  U.  S., 
103  U.  S.  304.)  The  order  remandiug  a  cause  to  a  State  court  from  which 
it  was  removed  is  reviewable.    ( Ayres  t.  Cliicago,  101 U.  S.  184.) 

Matter  tn  dispute.  —The  matter  in  dispute  is  that  for  which  snit  is 
brought  and  in  relation  to  which  jurors  and  witnesses  are  called  (Lee  ▼. 
Watson.  1  Wall.  337);  and  jurisdiction  depends  on  the  sum  or  yalue  of  the 
matter  in  dispute  (Gordon  v.  Ogden.  3  Peters,  33),  and  the  judgment  is 
trima  facie  the  measure  of  the  jurisdiction.  (Troy  v.  Eyans.  97  TJ.  8.  1.) 
I  the  record  shows  the  matter  in  dispute  is  less  than  fire  thousand  dol- 
lars, the  wiit  will  be  dismissed.  (Winston  v.  U.  S.,  3  How.  771.)  If  the 
matter  in  dispute  is  precisely  utc  thousand  dollars  no  writ  of  error  lies. 
(Walker  v.  tJ.  8  , 4  WaU  163;  West  U.  Tel.  Co.  v.  Rogers,  93  U.  S.  565.) 
If  plaintiff  avers  that  the  value  of  the  property  is  more  than  five  tiious- 
and  dollars,  defendant  may  sue  out  a  writ  of  error  to  a  judgment  acrainst 
him.  (Bennett  ▼.  Butterworth.  8  How  124.)  So  if  the  jury  find  the  value 
less  than  five  thousand  dollars,  and  the  plaintiff  releases  that  verdict,  de- 
fendant may  sue  out  a  writ  of  error  (Bennett  v.  Butterworth.  8  How.  124); 
but  if  the  declaration  in  ejectment  describes  the  land  as  of  the  value  of 
five  hundred  dollars  and  over,  a  writ  of  error  to  a  judgment  in  favor  of  de- 
fendant will  be  dismissed  (Parker  v.  Latey,  12  Wall.  390);  and  although  a 
judgment  is  for  more  than  five  thousand  dollars,  if  defendant  admitted 
that  he  owed  part  of  the  amount,  making  the  matter  in  dispute  less  than 
five  thousand  dollars,  no  writ  of  error  lies.  fTinteman  v.  First  Nat.  Bank, 
100  U.  S.  6.)  If  judgment  of  restitution  is  rendered  for  a  lot  worth 
less  than  five  thousand  dollars,  taken  by  a  writ  of  possession  on 
a  judgment  in  ejectment,  no  writ  of  error  lies.  (Grant  v.  McKee, 
1  Peters,  248.)  So  if  defendant  in  replevin  gets  judgment  for  a 
return  of  part  of  the  property,  plaintiff  cannot  sue  out  a  writ 
of  error  if  that  part  is  worth  less  than  five  thousand  dollars  (Pieroe 
V.  Wade.  100  U.  S.  444).  If  the  nature  of  the  subject  is  such  that  the 
value  of  the  matter  in  dispute  cannot  be  ascertained  from  plaintiff's 
demand,  nor  the  finding  of  the  jury,  it  may  be  shown  by  affidavits  on  due 
notice  to  the  adverse  party  (Williamson  v.  Kincaid,  4  Dall.  20;  Course  v. 
Stead.  4  Dall.  22);  and  time  may  be  allowed  to  produce  the  affidavits. 
(Rush  V.  Parker,  5  Cranch,  287).  In  an  action  upon  a  money  demand, 
where  the  general  issue  is  pleaded,  the  matter  in  dispute  is  the  debt 
claimed,  and  not  merely  the  damages  alleged  or  the  prayer  for  judgment. 
(Lee  V.  Watson,  1  Wall.  337;  Schacker  v.  Hartford  Fire  Ins.  Co.,  9317.  8. 
241  Seep.  895).  In  determining  the  jurisdiction  of  the  United  States 
Supreme  Court  on  appeal,  the  value  of  the  matter  fn  dispute  is  to  be  deter- 
mined by  the  amount  due  at  the  time  of  the  judgment  from  which  the 
appeal  was  taken.  (Zeckendorf  v.  Johnson,  123  U.  S.  617.  And  see  N.  T. . 
&  E.  R.  Co.  V.  Fifth  Nat.  Bank.  118  U.  S.  60a)  Where  the  plaintiff  in 
error  fails  to  show,  either  from  the  record  or  by  affidavits,  that  the  matter 
in  dispute  exceeds  five  thousand  dollars,  the  court  will  dismiss  for  want  of 
jturisdiction,  (Johnson  v.  Wilkins,  116  U.  8.392;  Wells  v.  Wilkins,  116  U. 
S.  393;  Cox  v.  Western  Land  etc.  Co.,  123  U.  6.  375.)  So  an  appeal  from  a 
decree  involving  separate  jurlgments  on  separate  claims  for  separate 
creditors  will  be  dismissed,  as  to  those  who  rcsovercd  less  than  five 
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thoosand  dollan.    (Hassall  t.  Wilcox,  115  TJ.  S.  598;  Stewart  ▼.  Dunham. 
115  U.S  01.; 

All  final  Judgments.— The  tnrit  of  error  aUowed  lies  only  from  a 
final  jud^ent.  (Rutherford  ▼  Fisher,  4  Dail  22.)  A  jud^^mect  dismiss- 
ing a  petition  in  the  nature  of  an  aitdita  Querela  is  a  final  judgment. 
(New  Orleans  R.  Go.  t.  Morgan.  10  Wall.  256.)  A  party  to  a  judgment 
may  sne  out  a  writ  of  error,  although  the  judgmeut  was  entered  by  de- 
fault (Macker  ▼.  Thorn a«,  7  Wheat.  KiO).  or  for  want  of  a  plea.  (Macker 
▼.  Thomas.  7  Wheat.  530. )  It  lit- s  where  a  party  is  aggrieved  in  the  f  oim- 
daUon  proceedings,  judgment,  or  execution.  (Riggs  ▼.  Johnson,  6  Wall. 
166.  See  Suydam  ▼.  Williamson,  20  How.  427.)  It  lies  to  a  judnnent  en- 
tered on  report  of  a  referee.  (York  &  0.  R.  Ck>.  ▼  Myers.  18  How.  246; 
Heckers  ▼.  Fowler,  2  Wall.  123.)  So  it  lies  if  the  circuit  court  strikes  out 
a  judgment  after  the  lapse  of  the  term  (Bank  ▼.  Moss,  7  How.  31);  and  so 
rendering  judgment  for  the  wrong  party  (Rogers  ▼.  Burlington,  3  Wall. 
654;  Aurora  Citv  ▼.  West,  7  Wall.  82);  or  ordering  a  real  action  revived, 
and  entering  judgment  against  the  heir,  may  be  examined  by  writ  of  error, 
even  without  a  bill  of  exceptions.  (Macker  v.  Thomas,  7  Wheat.  530.)  A 
writ  of  error  lies  to  an  order  directing  a  mandamus  to  issue  commanding 
the  levy  of  a  tax.  (Memphis  v.  Brown,  94  U.  S.  715.)  If  a  judgment  for  a 
certain  sum  is  entered,  the  writ  lies,  though  no  disposition  was  made  of  a 
plea  of  niU  tUl  record.  (Wilson  v.  Daniel.  3  Dall.  401.)  The  partial  satis- 
faction of  a  judgment  will  not  prevent  plaintiff  from  suing  out  the  writ, 
even  thoiigh  execution  was  issued  preTious  to  taking  the  writ.  (United 
States  T.Dashiel.  3  WalL  688.) 

Dtoeretlon— Error  ^«rill  n«t  lie.  -A  writ  of  error  will  not  lie 
from  an  order  or  a  motion  addressed  to  the  discretion  of  the  court,  as  on 
a  motion  to  enter  an  exoneratur  of  bail  (Morsell  v.  Hall,  13  How.  212);  or 
an  order  granting  or  refusing  leave  to  amend  (Walden  v.  Craig.  9  Wheat. 
576;  U.  S.  V.  Baford,  3  Peters,  12);  or  to  a  judgment  on  a  writ  of  error  in 
improperly  granting  leave  to  amend  (Pickett  v .  Legerwood,  7  Peters.  144); 
or  to  a  decision  of  the  circuit  court  allowing  a  party  to  supply  a  lost 

C'  ding  (Cook  V.  Burnley.  11  Wall  672);  or  an  order  staying  a  suit  (Liv- 
ton  V.  Dorgenois,  7  Cranch,  578);  or  an  order  granting  or  refusing  a 
new  trial  (Henderson  v.  Moore,  5  Cranch,  11;  Barr  v.  Gratz,  4  Wheat.  213: 
Doswell  T.  De  La  Lanza,  20  How.  29;  Freeborn  v.  SmitlL2  Wall.  160; 
Sparrow  T.  Strong,  3  Wall.  97;  Insurance  Co.  v  Barton,  13  Wall.  603);  as 
this  is  not  the  subject  for  a  bill  of  exceptions.  (Blunt  v.  Smith,  7  Wheat. 
248;  Henry  v.  Ricketts,  1  Cranch  C.  C.  545;  Browne  v.  Clarke,  4  How.  4; 
U.  S.  V.  Hodge,  6  How.  279;  Warner  v.  Norton,  20  How.  448;  Pomeroy  v. 
State  Bank.  1  Wall.  592;  Labor  v.  Cooper,  7  Wall.  565.)  So  a  writ  of  error 
will  not  lie  from  a  ruling  upon  the  question  as  to  in  what  order  couuRel  shall 
address  the  jury  (Day  v.  Woodworth,  13  How.  3G3;  U.  S  v.  Dunham.  21 
Law.  Rep.  591);  or  to  an  order  disbarring  an  attorney  (Ex  parte  Robin- 
son, 19  Wall.  613.)  A  writ  of  error  does  not  lie  to  a  judgment  refusing  to 
quash  a  forthcoming  bond  (Amis  v.  Smith,  16  Peters,  303;)  nor  to  an 
order  quashing  an  execution  (Boyle  v.  Zacharle,  6  Peters.  6i8;  Evans  v 
Gee.  14  Peters.  1;  Amis  v.  Smith.  16  Peters  303;  McCargo  v.  Chapman, 
20  How,  535;  see  Ex  parte  Flippin,  94  U.  S.  31S);  nor  to  an  order  award- 
ing an  execution  (Early  v..^  Rogers,  16  How.  590);  nor  to  an  order  on 
motion  -for  stay  of  execution  (Early  v.  Rogers,  16  How.  590);  nor  to  an  order 
awarding,  or  refusing  to  award,  restitution,  or  setting  aside  a  writ  pre- 
viously granted.  (Smith  v.  Trabue,  9  Peters.  4;  Gregg  v.  Forsyth,  2  Wall. 
56;  Barton  v.  Forsyth.  5  Wall  190.) 

Wnen  "will  not  He.— If  judgment  is  entered  in  favor  of  some  de- 
fendants, but  not  as  to  others  (U.  S.  v.  Glrault,  3  How.  22),  or  if  a  case  is 
dismissed  for  want  of  jurisdiction  (Insurance  Co.  v.  Comstock,  16  Wall. 
258;  Railroad  Co.  v  WIbwhII.  23  Wall.  507).  or  if  plaintiff  submits  to  a  non- 
suit (Evans  v.  Phillips,  4  Wheat.  73),  or  if  the  court  refuses  to  reinstate  a 


MATTER  SUPERSEDED.  520 

case  after  a  nonsuifc  (U.  S.  ▼.  Evans,  5  Cranch,  280;  Welch  v.  Mandervffle, 
7  Cranch.  152),  or  if  judgment  be  entered  on  a  not  pros.  (U.  S.  v.  Phillips,  6 
Peters,  777),  or  if.  without  notice,  a  party  obtains  executory  process  upon 
an  act  iii  nature  of  a  judgment  by  confession  (Levy  ▼.  Fitzpatrick.  15 
Peters,  167),  no  writ  of  error  lies.  So  a  writ  of  error  does  not  lie  to  a  judg- 
ment of  the  circuit  court  refusing  a  writ  of  habeas  corpus  in  a  controversy 
for  possession  of  a  cliild  (Bany  v.  Mercem,  5  How.  103):  or  to  a  judgment 
<li8charging  a  person  on  habeas  corpus.  (Pratt  y.  Fitznugh.  1  Black,  271.) 
If  a  cause  is  cognizable  in  either  the  circuit  or  the  district  court,  a  writ  will 
not  lie  to  reverse  a  jud^ent  of  the  district  court,  although  it  has  juris- 
diction to  act  as  a  circuit  court  (Southwick  v.  The  Postmaster  General,  2 
Peters,  442);  so  the  Supreme  Court  cannot  revise  proceedings  of  the  district 
court  under  complaint  to  enjoin  proceedings  under  a  treasury  warrant  of 
distress  (U.  S.  v.  Cox,  11  Peters,  162);  so  if  the  circuit  court  on  a  writ  of  er- 
ror to  the  district  coturt  merely  reverses  the  judgment  no  writ  of  error  lies. 
(Brown  v.  Union  Bank,  4  How.  465;  Mayberry  v.  Thompson,  5  How.  122: 
Baker  v.  White,  92  U.  S.  176.)  If  a  third  party  intervenes  to  claim  money 
paid  into  court,  he  cannot  sue  out  a  writ  of  error  to  an  adverse  decision. 
(Bayard  v.  Lombard,  9  How.  530.) 

§  f»9^.  Appeals  In  eanitj  and  ailmlralty  cafles.— An  appeal 
shall  be  allowed  to  the  Supreme  Court  from  all  final  decrees  of  any  circuit 
court,  or  of  any  district  court  acting  as  a  circuit  court,  in  ca.ses  of  equity 
and  of  admiralty  and  maritime  jurisdiction,  where  the  matter  in  dispute, 
exclu:=!ive  of  coats,  exceeds  the  sum  or  value  of  five  thousand  dollars,  and 
the  Supreme  Court  is  required  to  receive,  hear,  and  determine  such  ap- 
peals.   (23  U.  S.  Stats.  829.    Amended  18  U.  S.  Stats.  316.) 

Appcnis  to  Snpreme  Tonrt  — The  appellate  power  of  the  Supreme 
Court  is  regulated  by  law,  and  the  consent  or  agreement  of  the  parties 
cannot  affect  it.  (Grunerv.  U.  S.,  11  How.  163;  Sampson  v.  Welch,  24 
How  207:  The  Alicia,  7  Wall.  572;  The  Lucy.  8  Wall.  307;  The  Nonesuch, 
7  Wall.  5(fc;  Merrill  v.  Petty,  16  WalL  338).  Only  cases  of  equity  or  mari- 
time jurisdiction  can  be  appealed  to  this  court  (Jones  v.  La  Yallette.  5 
WalL  479),  and  they  can  be  carried  to  the  couit  by  appeal  only.  (U.  S.  v 
Circuit  Judges,  3  Wall.  673;  ITie  Baltimore,  8  WalL  377;  Hay-s  ▼.  Fischer. 
102  U.  S.  121.)  They  cannot  be  taken  up  by  writ  of  error  (McCoUum  v. 
Eager,  2  How.  61;  Walker  v  Dreville,  12  Wafl.  440;  The  San  Pedro,  2 
Wheat.  132);  nor  will  an  aopeal  lie  from  a  judgment  at  law  (Bevins  ▼ 
Ramsey.  11  How.  185. )  No  appeal  lies  from  the  decree  of  a  district  court 
(Sally  V.  U  S,  5  Cranch,  372);  nor  when  the  circuit  court  has  special  juris- 
diction (The  Pueblo  Case,  4  Sawy  553);  nor  from  an  information  for  a  for- 
feiture under  the  internal  revenue  laws.  (U.  S.  v.  Enholt,  8  Morr.  Trans. 
452.)  Where  the  cause  has  been  transferred  from  the  district  court  to  the 
circuit  court  on  account  of  the  private  interest  or  general  inability  of  the 
judge,  an  appeal  will  lie  to  the  Supreme  Court,  (u.  S.  v.  Circuit  Judges. 
3  Wall.  673).  A  bill  of  review  is  the  appropriate  mode  of  correcting  errors 
apparent  on  the  face  of  the  record,  ((Jlark  ▼.  Killian,  103  U.  S.  766) .  A 
bill  of  review  within  two  years  from  the  time  the  decree  was  passed  is  in 
time.    (Clark  v.  Killian,  103  U.  S.  766.) 

Equity  appeal^.— Appeal  is  the  only  mode  of  review  in  equity  suits, 
and  it  does  not  lie  before  final  decree  is  rendered.  (Hayes  v.  Fischer,  102 
U.  S.  121. )  A  person  not  a  party  to  the  original  proceeaings  cannot  appeal 
without  showing  that  he  has  been  admitted  as  a  party  or  that  he  ha<>  acted 
or  been  treated  as  a  party.  (Ex  parte  Cutting,  94  U.  S.  14.)  If  permitted 
to  intervene  at  the  same  term  of  the  entry  of  a  dtcxee^  be  may  appeal. 
although  not  a  party  at  the  time  of  such  entry  (Sage  v.  Central  K.  B  Co.. 
93  U.  S.  412),  and  where  ho  is  made  a  party  after  the  entoy  of  a  decree  pro 
confesso,  he  may  appeal  from  a  final  decree  entered  on  a  master's  report 
made  after  he  became  a  party.  (Ex  parte  Jordan,  94  U.  S.  248.)  Where  a 
decree  affects  both  judgment  creditors  and  general  creditors,  tlie  case  will 
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not  ba  dismissed,  although  the  judgment  creditors  alone  appealed.  (Day 
y.  Washburn,  23  How.  3b\i.)  Although  the  defendant  assigned  his  interest 
before  the  entry  of  the  decree,  he  may  appeal  therefrom.  (£z  parte  Rail- 
road Co.,  95 IJ.  S.  221.)  A  party  may  appeal  from  a  decree  di^^cting  the 
conveyance  of  property,  although  he  has  complied  with  it  by  executing  the 
deed.  (O'HiuTa  ▼.  MacConnell,  93  U.  B.  150.)  A  purchaser  at  a  sale  under 
a  decree  to  foreclose  a  mortgage  may  appeal  from  an  order  affecting  his 
interests.  (Blossom  ▼.  Railroad  Co.,  1  Wall.  655.)  A  receiver  may  appeal 
from  a  decree  entered  against  him  upon  an  adjustment  of  his  account. 
(Hinckley  ▼.  G.  C.  &  sTb.  R.  Co.,  94 U.  S.  467.)  A  stockholder  cannot 
appeal  from  a  decree  against  a  porporation.  (Ex  parte  Cutting.  94  U.  S.  14.) 
A  party  may,  to  correct  the  error,  appeal  rrom  a  decree  obtained  by  fraud. 
(U.  S.  v.  Gomez,  3  Wall.  752.)  Only  a  final  decree  can  be  appealed  from. 
(McCollum,  V.  Eager,  2  How.  61;  Crawford  ▼.  Points,  13  How,  11;  Beebe 
V.  Russell,  19  How.  283;  Craighead  v.  Wilson,  18  How.  199;  Crosby  v. 
Buchanan,  23  WalL  420;  Hayes  v.  Fiecber,  102  U.  S.  121.)  A  decree  passed 
by  consent  may  be  app^ed  from.  (Pacific  Railroad  ▼.  Ketchum,  101  U. 
S.  289.) 

.An  appeal  does  not  lie  from  an  order  at  chambera  denying  the 
petition  that  all  persons  who  had  come  into  possession  of  the  land  p^n- 
dente  lite  should  surrender  the  same  on  demand  (Heulig  v.  Page.  102  U.  S, 
219),  nor  from  a  decree  merely  entered  in  pursuance  of  the  mandate. 
(United  States  ▼.  Fremont,  18  How.  30.)  No  appeal  lies  from  any  order 
or  decision  until  the  final  decree  is  passed  in  a  case  sent  to  the  circuit 
court  by  a  mandate.  (United  States  ▼.  Fossatt,  21  How.  445.)  No  appeal 
will  lie  from  an  order  disbarring  an  attorney  (Ex  parte  J.  B.  Robinson.  19 
Wall.  513);  or  from  an  order  refusing  to  allow  a  person  to  intervene  and  be 
made  a  party  (Ex  paite  Cutting,  94  IT.  S.  14);  or  from  an  order  refusing  to 
set  aside  a  decree  (Brockett  v.  Brockett,  2  How,  238;  McMicken  v.  Perin.  18 
How.  507;  Wylie  v.  Coxe.  14  How.  1),  for  an  application  to  set  aside  a  de- 
cree and  except  to  the  master's  report  is  addressed  to  the  discretion  of  the 
court  (Teny  v.  Commercial  Bank,  62  U.  S.  454):  or  from  an  order  refusing 
to  grant  a  rehearing  (Cambuston  v.  United  States,  95  U.  S.  285);  or  from 
an  order  permitting  a  receiver  to  make  a  certain  contract.  (La  Crosse 
Railroad  Bridge,  2  Dill.  465.)  Nor  can  an  order  sustaining  a  demurrer  to 
a  bill  of  complaint  be  appealed  from,  unless  it  dismisses  the  bill  (De  Ar- 
mas T.  United  States,  6  How.  103);  or  a  decree  of  the  circuit  court  entered 
in  accordance  with  a  mandate  from  the  Supreme  Court.  (Humphrey  ▼. 
Baker,  103  U.  S.  736.)  No  appeal  lies  from  an  order  of  the  circuit  court 
refusing  to  release  »  party  on  a  writ  of  habeas  corpus  (In  re  Phillip  Hen- 
rich.  5  Blatchf.  414);  nor  from  an  order  refusing  to  compel  the  marishal  to 
execute  a  de  3d  to  a  purchaser  under  an  execution  issued  upon  a  judgment 
at  law  and  directing  the  purchaser  to  pay  all  costs,  for  it  is  an  order  in  an 
action  at  law.  (Burrow  v.  Marshall,  15  WaU.  682.)  From  a  decree  of  the 
circuit  court  affirming  the  decree  of  the  district  court  enjoining  proceed- 
ings under  a  treasury  warrant  of  distress,  no  appeal  wiU  lie  to  the  Supreme 
Court.  (United  States  v.  Nourse.e  Peters,  4V0.)  An  order  attaching  a 
defendant  for  refusing  to  execute  a  conveyance  as  directed  by  coiut  can- 
not be  appealed  from.  (McMicken  v.  Perin,  20  How.  133.)  When  execu- 
tory process  for  the  sale  of  property  vmder  a  mortgage  is  in  the  nature  of 
a  decree  of  foreclosure  and  sale,  and  only  allowable  after  notice  to  the 
debtor,  an  appeal  may  be  taken  therefrom.  (Martin  v.  Lalley,  17  Wall.  14.) 
The  defendant  cannot  appeal  from  a  decree  dismissing  a  bill  with  costs 
after  its  reversal  and  before  the  mandate  Is  entered.  (Coming  v.  Troy 
Iron  &  Nail  Factory,  15  How.  451.)  A  decree  for  costs  alone,  without 
awarding  either  profits  or  damages  to  the  complainant,  cannot  be  appealed 
from.  (Elastic  fabric  Co.  v.  Smith,  100  U.  S.  110.)  Where  an  answer  sets 
up  two  defenses  and  prays  to  be  dismissed  with  costs,  a  decree  so  dismiss- 
ing the  bill  cannot  be  appealed  from  by  the  defendant,  although  It  sustains 
only  one  defense.    (Coming  v.  Troy  Iron  &  Nail  Factory,  15  How.  451.) 
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Tinal  decree* — A  decree  directing  a  ceitain  amount  to  be  brought  into 
court  within  a  ceitain  time,  with  a  warning  that  in  default  thereof  a  re- 
ceiver will  be  appointed,  is  a  final  decree.  (Wabash  &  Erie  Canal  v.  Beers. 
1  Black.  M.)  A  decree  dissolving  au  injunction  which  restrains  a  trustee 
from  selling.under  adeed  of  trust,  and  instructing  him  to  sell  and  bring  pro- 
ceeds into  court  to.  abide  further  order,  is  a  final  decree.  (Railroad 
Company  y.  Bradleys,  7  Wall.  575. )  An  appeal  lies  fiom  a  decree  directing 
a  transler  of  stock,  lor  it  is  final,  although  it  directs  an  account  to  be  taken 
of  the  amount  paid  and  to  be  paid  therefor,  and  the  dividends  accrued 
thereon.  (Thompson  v.  Dean,  7  Wall.  342.)  Au  appeal  may  be  taken 
from  a  decree  designing  to  carry  a  decree  of  the  Supreme  Court  into  exe- 
cution, when  the  mandate  has  been  misunderstooa  or  misconstrued  to 
the  prejudice  of  either  party.  (Perkins  v.  Fourniquet,  14  How.  328;  Bail- 
road  Co.  V.  Soutter,  2  Wall.  440. )  A  decree,  although  not  in  terms  disposing 
of  a  cross-bill,  is  final  if  it  declares  equity  to  be  with  the  complainant,  and 
settles  all  legsii  rights  involved  in  the  pleadings,  even  though  either  party 
is  allowed  such  further  order  as  may  be  necessary  for  the  execution  of  the 
same.  (French  v.  Shoemaker,  12  Wall.  86.)  No  appeal  will  lie  upon  a 
decree  upon  a  cross-bill  made  prior  to  a  final  decree  to  the  original  bill,  for 
such  decree  is  merely  interlocutory.  But  where  the  rights  of  the  defend- 
ant as  settled  by  a  decree  on  the  cross-bill  are  not  preserved  by  the  final 
decree,  he  may  appeal  therefrom.  (ExparteBailroadCo.,  95U.  S.  221.;  A 
decree  either  maintaining  or  dismissing  a  cross-bill  cannot  be  appealed  from. 
(Ayersv.  Carver,  17  How.  591.)  A  decree  which  decides  the  right  to  the 
property  in  contest,  and  directs  it  to  be  transferred  from  the  defendant 
to  the  complainant  or  directs  it  to  be  sold,  or  directs  the  payment  of  a 
certain  amount  to  the  complainant  by  the  defendant,  and  the  complainant 
is  entitled  to  have  the  decree  immediately  enforced,  is  final,  ana  can  be 
appealed  from,  although  it  provides  for  a  reference  to  a  master  in  order  to 
settle  the  accounts  between  the  parties.  (Forgay  t.  Conrad,  6  How.  201.) 
A  decree  entered  against  a  defendant,  after  striking  out  an  answer  for 
failure  to  perform  an  order  of  the  court  i elating  thereto,  maybe  appealed 
from.  (Fuller  v.  Clafiin,  92  U.  S.  14.)  Where  a  decree  confiims  a  report 
of  a  sale  made  under  a  decree  to  foreclose  a  mortgage,  an  appeal  will  lie 
therefrom  (Orchard  v.  Hughes,  1  Wall.  73);  and  an  appeal  will  he  from  an 
order  which  confirms  such  sale  (Butterfield  ▼.  Usher,  91  U.  8. 246;  Sa^e  t. 
Railroad  Co.,  96  U.  8.  912);  and  an  appeal  will  also  lie  from  an  order  refus- 
ing to  confirm  a  sale  on  the  application  of  the  purchaser.  (Blossom  v. 
Railroad  Co.,  1  Wall.  655.)  A  mortgagee  may  appeal  from  a  decree  for  a 
sale,  where  the  finding  of  the  circuit  court  of  the  amount  due  under  a 
mortgage  is  not  satisfactory  to  him.  (Bronson  v.  Railroad  Company,  2 
Black,  524.)  All  prior  decrees  in  the  case  are  taken  up  for  review  by  an 
appeal  from  the  final  decree.  (Crosby  v  Buchanan,  23  Wall.  420.)  A  de- 
cree, to  be  final  for  the  purposes  of  appeal,  mast  leave  the  case  in  such  a 
condition  that,  if  there  be  an  affirmance,  the  court  below  will  have  nothing 
to  do  but  to  execute  the  decree  it  has  already  entered.  (Dainese  v.  Ken- 
dall, 119  U.  S.  53;  Mower  v.  Fletcher  114  U  S.  127.) 

Not  final.— Wliere  a  decree  affirms  a  decree  of  the  district  court  with- 
out taxation  of  costs  and  without  the  amount  for  which  it  is  rendered,  an 
appeal  will  not  lie  therefrom,  for  it  is  not  final.  (Wheeler  v.  Harris,  13 
Wall.  51.)  Whenever  an  inquiry  as  to  matters  of  law  or  fact  is  directed 
preparatory  to  a  final  decision,  a  decree  is  not  final.  When  ministerial 
duties  only  are  to  be  dischai^ed,  though  that  be  to  ascertain  an  amount 
due,  and  the  whole  controversy  has  been  determined,  the  decree  is  final 
and  is  appealable  (Beebe  v.  Russell,  19  How.  283);  but  a  decree  deciding 
who  are  neirs  and  referring  the  cause  to  a  master  to  state  an  account  for 
a  distribution  of  the  property  (Craighead  v.  Wilson  18  How.  190),  or  a 
decree  directing  certain  property  to  be  conveyed  by  the  defendant,  and 
referring  the  case  to  a  master  to  take  an  account  of  the  rents  and  profits, 
are  not  final  decrees.  (Beebe  v.  Russell,  19  How  283.)    No  appeal  will  lie 
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from  ft  decree  declaring  void  an  asBignment  for  the  benefit  of  crediton, 
end  referring  the  cause  to  a  master  to  take  an  account  of  the  property. 
(Pulliman  v.  Christian,  6  How.  209.)  A  decree  referring  the  case  to  a 
master  to  take  an  account  from  evidence  and  the  examination  of  the  par- 
ties, and  to  make  allowances  affecting  the  rights  of  parties,  or  to  partition 
froperty  and  report  the  results,  is  not  a  final  decree.  (OgilYie  v.  Knox 
ns.  Co.,  2  Black,  539;  Perkins  v.  Fonmiquet,  6  Hdw.  206:  Farrelly  t. 
"Woodfolk,  19  How.  288:  Humiston  T.Stainthorp,  2  WalL  106;  Green  v. 
Fisk.  103  U.  S.  518.)  A  decree  directing  the  payment  of  money  into  court, 
or  the  delivery  of  proi)erty  to  a  receiver  or  triistee  for  the  puipose  of 
preserving  it  or  keeping  it  within  the  control  of  the  court  until  the 
rights  of  the  parties  can  be  determined,  is  interlocutory.  (Forgay  v. 
Conrad,  6  How.  201.)  A  decree  against  an  executor  awarding  a  certahi 
sum  to  a  residuary  legatee,  and  directing  that  sums  thereafter  collected 
from  debts  shall  be  paid  in  for  distribution,  is  not  final,  and  no  appeal 
lies  therefrom.  (Young  v.  Smith.  15  Peters.  287.)  Ho  appeal  lies  from  a 
decree  for  a  sale  of  property  to  enforce  a  lien  without  ascertaining  the 
property  nor  the  amoimt  of  debt,  for  the  decree  is  not  final.  (Railroad 
Company  v.  Swasey,  23  WalL  405.)  Where  a  decree  dissolves  an  injunction 
without  dismissing  the  bill,  it  is  not  a  final  decree  (McColIum  v.  Eager,  2 
How.  61;  Thomas  v.  Wooldridge,  23  Wall.  283):  and  it  is  not  the  subject  of 
an  appeal.  (Hiriart  v.  Ballon,  9  Peters,  156.)  A  decree  retaining  a  bill 
brought  to  enjoin  a  judgment,  and  directing  a  new  trial  and  continuing 
the  injunction  until  the  verdict  of  the  jury  is  made  known,  is  not  a  final 
decree.  (Lea  v.  Kelly,  15  Peters,  213.)  A  person  intervening  simply  for 
the  purpose  of  appealing  from  a  decree  cannot  object  to  orders  made  prior 
to  the  decree,  where  he  took  no  appeal  from  them  (Sage  v.  Central  KaU- 
road  Co.,  99  U.  S.  334.)  No  opposition  can  be  heard  by  a  party  who  does 
not  cppeal  (Mount  Pleasant  v.  Beckwitb,  100  U.  S.  514);  nor  can  excep- 
tions taken  to  a  master's  report  by  such  party  be  considered.  (Rubber  Co, 
V.  Goodyear,  9 WalL  786;  8.  C,  2  Fish.  499;  8.  C.  2  ClifiL  351.)  The  excep- 
tion  must  be  filed  in  the  circuit  court  or  the  objection  cannot  be  consid- 
ered. (Brockett  v.  Brockett,  8  How.  681;  West  v.  Smith,  8  How.  402; 
Kinsman  v.  Parkhurst,  18  How.  i89;  McMicken  v.  Perin,  18  How.  507; 
Mount  Pleasant  v.  Beckwitb.  100  U.  8.  514.)  An  objection  to  the  jurisdic- 
tion of  the  circuit  court  on  the  ground  of  the  citizenship  of  the  defend- 
ants must  be  limited  to  those  only  who  appealed.  (Shelton  v.  Tiffin,  6 
How.  163.)  Where  an  objection  that  no  replication  lias  been  filed  to  the 
answer  is  not  taken  in  the  circuit  court,  it  will  be  det  med  to  be  waived. 
(Clements  v.  Moore,  6  WalL  299;  Fritz  v.  Stover,  22  WaU.  198.)  Excep- 
tions are  not  waived  by  suing  out  a  writ  of  error  before  the  si^ature  of 
the  judge  Is  obtained  where  they  were  reserved  at  the  trial  (Hunnicutt 
V.  Peyton,  102  U.  8.  333.)  The  action  of  the  circuit  court  upon  a  motion 
for  a  new  trial  on  a  verdict  upon  issues  sent  to  a  court  of  law  cannot 
be  considered  when  the  evidence  is  not  reported  with  the  verdict. 
(Watt  V.  8tarke,  101  U.  8.  247.)  If  no  exception  is  taken,  neither 
the  charge  of  the  court  nor  the  order  granting  or  refusing  a  new  trial  is 
reversible.  (Railroad  Co.  v.  Heck,  102  U.  8. 120.)  An  objection  not  taken 
in  the  court  below  cannot  be  considered.  (Wilson  v.  McNamee,  102  U.  8. 
572.)  No  notice  can  be  taken  of  testimony  permitted  to  be  given  orally  in 
the  circuit  court  unless  it  or  its  substance  is  stated  in  writing  and  made  a 
part  of  the  record.  (Blease  v.  Garlington.  92  U.  8.  1;  Conn.  v.  Penn..  5 
Wheat.  424.)  Where  testimony  objected  to  is  ruled  out  it  must  be  sent  up 
with  the  record  in  order  to  have  the  ruling  considered.  (Blease  v.  Gar- 
lington, 92  U.  8.  1.)  Where  the  parties  have  consented  to  a  decree,  an 
objection  to  the  misjoinder  of  piuties  complainant  cannot  be  reviewed. 
(Livingston  v.  Woodworth.  15  How.  546.)  Ifi  an  appeal,  an  allowance  of 
which  is  obtained  as  between  himself  and  other  parties  by  a  party,  be 
cannot  ask  for  any  modification  of  the  decree  to  the  prejudice  of  parties  as 
to  whom  he  procured  an  order  of  severance,  thus  making  them  no  parties 
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to  the  appeal.    (Terry  t.  Abraham.  93  TJ.  S.  38.)    When  the  circuit  court 
has  no  jurisdiction,  the  Supreme  Court  will  reverse  the  decree  and  remit 
the  case  with  directions  to  dismiss  the  proceedings  (Benner  t.  Porter.  9 
How.  235);  and  after  such  reversal  it  can  take  no  further  jurisdiction  of 
the  cause;  it  cannot  remand  the  cause  to  the  circuit  court  for  further  pro- 
ceedings or  rf'tain  it  for  further  proceedings;  and  it  can  take  jurisdiction 
only  so  far  as  it  regards  the  proceedings  had  before  the  circuit  court,  and 
those  proceedings  must  be  reversed  or  annulled.    (17.  8.  v.  Nourse,  6 
Peters,  470.)    Where  the  jurisdiction  of  the  circuit  court  is  not  shown 
1^  the  bilX    the    case  may    be   remanded    with   leave    to   amend. 
(Gaylords  v.  Kelshaw.  1  Wall.  81.)   Where  a  bill  is  dismissed  on  the 
merits  in  a  case  where  the  circuit  court  had    no  jurisdiction,   the 
decree  will  be   reversed  and    the  case  dismissed  without  prejudice. 
(Barney  v.  Baltimore  City,  6  Wall.    280.)     When  a  bill   should  have 
been  dismissed  without  prejudice,  but  was  dismissed  absolutely,  the  decree 
will  be  reversed  (Kendig  v.  Dean,  97  U.  S.  423;  Van  Norden  v.  Morton, 
99  U.  8.  378;   Gaylords  v.  Kelshaw,  1  Wall.  81;  Barney  t.  Baltimore 
City,  6  Wall.  280);  as  when  a  bill  is  so  dismissed  for  a  misjoinder  of  parties 
complainant,  the  dcciee  vtill  be  reversed  and  the  cause  remanded,  with 
directions  to  allow  an  amendment  by  the  complainantg,  or,  in  case  of 
failure  to  do  this  in  a  reasonable  time,  to  dismiss  the  bill  without  preju- 
dice.   (House  v.  Mullfcu,  2J  Wall.  42.)    A  decree  of  a  circuit  court  for  dis- 
missing a  bill  for  want  of  juriscliction  will  be  reversed  and  costs  awarded 
against  the  defendant  where  costs  were  improperly  avrarded  in  his  favor. 
(Homthall  ▼.  Collector,  9  Wall.  960.)    A  refusal  to  allow  the  complainant 
to  make  an  amendment  of  a  bill  after  a  demurrer  thereto  has  teen  sus- 
tained cannot  be  reviewed  unless  the  record  sets  forth  what  the  amend- 
ment is.    (Nat.  Bank  ▼.  Carpenter,  107  U.  8.  667.)    A  bill  of  review  and 
the  answer  thereto  cannot  be  considered  unless  an  order  is  made  upon  a 

SetHlon  in  the  nature  of  the  bill  and  the  answer.    (O'Hara  ▼.  MacConuell. 
i  U.  8. 150.)    A  refusal  to  direct  a  receiver  to  restore  the  property  in  his 
custody  to  the  mortgagor,  who  offers  to  pay  all  of  the  debt  that  is  due. 
may  be  revised  when  the  entire  case  is  brought  up  on  an  appeal  from  a 
final  decree.    (Railroad  Co.  v.  Soutter,  2  Wall.  51U.)    The  court  will  not 
consider  errors  assigned  by  the  appellee  (Clarke  v.  Killian,  106  U.  8.  766); 
and  unless  an  appellee  brings  a  cross-appeal  he  cannot  take  advantagie 
of  an  error  committed  against  him.    (Chittenden  v.  Brewster,  2  Wall.  191; 
Mail  Co.  V.  Flanders,  12  Wall.  130.)    Crc-ss-eppeals  must  be  prosecuted 
like  any  other  appeals.    (Winslow  v.  AVilcox,  12  Fed.  Rep.  352,  note.) 
Where  no  allowance  of  an  appeal  is  shown  by  the  record,  the  case  will  be 
dismissed.    (Pierce  v.  Cox.  9  Wall.  786.)    Where  no  harm  has  resulted  to 
the  appellant  from  an  immaterial  departure  Irom  technical  rules,  a  decree 
will  not  be  reversed.    (Allis  v.  Insuranc  e  Co.,  97  U.  8. 144.)    Where  a  bill 
filed  to  procure  the  distribution  of  the  property  of  a  testator  under 
a  will  leaving  a  legacy  to  an  heir  at  law  does  not  show  the  domicil 
of  the  testator    from  the    time  the    will  was   executed    till  his  de- 
cease^ the    decn^e  wiil    be  reversed.      (Harrison  ▼.  Nixon,    9  Peters. 
483.)      Where    proper    parties   are  wanting,   the  decree    may   be  re- 
versed and  the  case  remanded,    with  leave  to  make  proper  parties 
(Lewis  V.  Darling,  16  How.  1);  but  a  case   will  not  be  remanded  with 
leave  to  take  firrther  evidence,   although    new  evidence  is  alleged  to 
be  found.    (United  States  v.  Knight,  1  Black,  488;  Russell  ▼.  Southard,  12 
How.  139.)    Where  a  rehearing  is  sought  in  order  to  bring  in  new  evidence, 
the  party  should  apply  to  the  circuit  court  and  have  it  request  of  the  Su- 
preme Court  a  return  of  the  record  for  further  prooeedLiny^s  in  the  case. 
(Roemer  v.  Simon,  91  U.  S.  149.)    Where  mere  technical  objection,  which 
may  not  have  been  made  in  the  circuit  court,  is  made  to  evidence,  the 
cause  vnll  bd  remanded  for  f hrther  proceedings.    (Drummond  v.  Magru- 
der,  9  Cranch.  122.)    The  decree  may  appoint  a  new  trustee  in  rase  a 
trustee  dies  after  an  appeal  is  taken.    (Holden  v.  Trust  Co.,  100  U.  S.  72.) 
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A  decree  oi  the  Supreme  Court  upon  all  appeal  from  an  interlocutory 
decree  will  be  deemed  cunclusive  on  the  iecond  appeal,  although  rendered 
by  a  divided  court.  (Washington  Bridge  Co.  ▼.  Stewart,  3  How.  413. )  An 
appeal  from  a  decree  of  a  circuit  court,  dcoording  exactly  with  the  mandate 
iipou  a  prior  appeal,  will  be  dismissed.  (Stewart  v.  Salamon,  97  U.  U.  361.) 
where  a  decree  is  rendered  after  the  return  of  a  verdict  upon  issues  sent 
for  a  jury  trial,  an  appeal  therefrom  cannot  be  decided  according  to  the 
correctness  of  the  rulings  at  the  trial  of  such  issues,  but  must  be  decided 
upon  the  whole  case  (Johnson  v.  Harmon,  94  U.  S.  371);  for  the  verdict 
upon  issues  so  tried  is  deemed  influential  In  the  appellate  court,  but  not 
conclusive.  (Garseed  v.  Beall,  9217.  S.  684. )  Only  the  pleadings  and  proofs 
below  can  be  heard  in  appeals  in  equity;  new  evidence  cannot  be  intro' 
duced  and  the  pleadings  cannot  be  amended  (Russell  v.  Southard,  12  How. 
139;  Pacific  R.  Co.  v.  Ketchum,  95  U.  S.  1;  vide  Holmes  v.  Trout,  7  Peters, 
171;  Mitchell  v.  U.  S.  ,9  Peters,  715);  but  «  here  a  State  court  renders  judg- 
ment in  a  cause  after  an  erroneous  refusal  to  allow  its  removal,  the  ques- 
tion of  jurisdiction  may  be  raised  on  appeal.  (Kern  v.  Huidekcper,  103, 
U.  S.  485.)  An  appeal  allowed  by  an  act  which  is  repealed  while  the  case 
is  pending  will  be  dismissed.  (£x  parte  McCardle,  7  Wall.  506.)  Where 
questions  of  fact  only  are  involved  in  the  appeal,  the  bur<len  is  on  the  ap- 
pellant to  show  error.  (Mann  v.  Rr>ck  Island  Bank.  11  Wall.  650.)  The 
appellant  must  file  a  statement  of  the  points  in  the  case  or  the  case  will 
not  be  i;eanL  (Faw  v.  Marsteller,  2  Cranch,  10;  Peyton  v.  Brooke,  3 
Cranch,  92;  Catherine  v.  U.  S.,  7  Cranch,  99.)  Counsel  will  not  be  allowed 
to  argue  the  case  in  behalf  of  parties  not  of  record,  but  who  consider 
themselves  interested.  (Harrison  v.  Nixon,  9  Peters,  483.)  (lenerallya 
receiver  will  not  be  appointed  pending  an  appeal.  (Pacific  R.  R.  Co.  v. 
Ketchum,  95  U.  S.  1.)  After  the  judjmient  is  entered  no  re-argument  will 
be  heard,  unless  some  member  of  the  court  after  concurring  in  the  judg- 
ment doubts  the  correctness  of  his  views  and  wishes  further  argument  on 
the  subject,  when  the  court  will  inform  the  counsel  of  its  desires  and 
specify  the  poiu;  s  to  ba  rc-argued.  (Bro  im  v.  Aspden,  14  How.  25. )  While 
an  appeal  from  a  decree  in  order  to  obtain  a  hir^er  sura  is  pending,  the 
party  cannot  execute  the  decree  (Thornton  v.  Mahoney,  2i  Cal.  569);  and 
although  he  does  enforce  the  decree,  and  receives  the  amount  allowed 
him  thereby,  the  appeal  will  not  be  dismissed.  (Merriam  v.  Haas,  3  Wall. 
687.)  The  party  appealing  should  see  that  the  record  is  properly  prepared, 
and  whero  useless  papers  are  incoii)orated  therein  each  party  must  pay 
his  own  costs,  although  the  decree  is  reversed.  (Railway  Co.  v.  Stewart, 
95  U.  S.  279.)  Th^  appellee  la  entitled  to  cr>sts  where  the  dpcree  dismissing 
a  bill  absolutely  is  reversed,  with  directions  to  dismiss  without  prejudice 
for  want  of  jurisdiction.  (Gaylords  v.  Kelshaw,  1  Wall.  81. )  Where,  after 
the  dismissal  of  the  first  appeal  a  second  does  not  act  as  a  supersedeas,  the 
circuit  court  may  proceed  to  execute  the  original  decree  by  a  supplemental 
decree,  from  which  an  appeal  will  not  lie.  (Carr  v.  Hoxie,  13  Peters,  460.) 
Where  the  appellee  hns  a  color  of  right  to  the  dismissal  of  an  appeal  he 
may  unite  with  a  motion  therefor,  one  to  aflirm  the  decree.  (Hinckley  v. 
Morton,  103  U.S.  7G4.) 

Admlmlty  appeals.  Where  salvors  united  in  the  actions  the  own- 
ers are  entitleu  to  an  appeal  where  the  sum  d^,creed  exceeds  five  thousand 
dollars,  although  the  recovery  was  apportioned  among  the  salvors.  (The 
Connemara,  IQiS  U.  S.  754.)  In  proceedings  for  condemnation  upon  captures 

Sir  public  ships  of  war  of  the  United  States,  the  United  States  have  a 
ght  of  appeal  (The  Palmyra,  12  Wheat.  1);  and  as  the  agents  or  ofiicers 
of  the  government  are  in  one  sense  parties  to  proceedings  to  condemn  a 
vessel  for  a  public  offense,  and  damages  ma3  be  decreed  against  them, 
they  may  appeal  if  the  government  does  not.  (The  Palmyra,  12  Wheat.  1.) 
Cases  in  admiralty  appealed  from  district  court  to  circuit  court  may  be  ap- 
pealed to  the  Supreme  Court.  (United  States  v.  Nourse,  b  Peters.  476.) 
Where  a  circuit  coiut  affirms  a  decree  of  the  district  court  entered  against 
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two  vessels  on  appeal  of  the  owner  of  one  only,  it  is  nncertain  whether 
this  affirmance  can  be  appealed  from  by  the  owners  of  both,  although  the 
one  who  appealed  represented  the  entire  interest  of  both  parties.  (The 
Mabeir  v.  Cooper,  14  Wall.  204.)  An  appeal  may  be  taken  in  admiralty,  al- 
though the  decree  of  the  district  court  was  affirmed  pro  forma  by  the  circuit 
court,  because  of  the  private  intei^st  of  the  judge  in  tlie  case  (Or^on  v. 
Roooa,  18  How.  570);  but  an  order  of  the  circuit  court  merely  affirming  the 
decree  of  the  district  court  is  not  a  final  decree  to  be  appealed  from.  (Hai^ 
ris  V.  Wheeler,  8  Blatchf .  81:  The  Lucille,  19  Wall.  73. )  If  entertained  by  the 
circuit  court  before  a  final  decree  of  the  district  court,  the  Supreme  Court 
has  no  jurisdiction.  (Mordecai  v.  Lindsey,  19  How.  199;  Montgomery  v.  An- 
derson 21  How.  386. )  An  appeal  will  lie  from  a  decree  of  a  provisional 
court,  made  by  statute  a  decree  of  the  circuit  court.  (The  Grapeshot,  7  Wall. 
663;  9  Wall.  129.)  A  decree  directing  the  appointment  of  a  commissioner 
to  assess  the  damages  sustained  by  a  libelant  cannot  be  appealed  from. 
(Chace  v.  Vastjuez,  11  Wheat.  429.)  Where  a  libelagaiosta  vessel  as  a  pirate 
is  dismissed  with  damages,  which  are  not  assessed,  the  decree  is  not  final  and 
cannot  be  appealed  tram,  and  until  there  is  a  final  decree  ascertaining  the 
amount  of  damages  no  appeal  can  be  taken.  (The  Palmyra,  10  Wheat.  502.) 
A  decree  directing  that  judgment  be  entered  instead  of  declaring  that  a 
judgment  is  entered  is  finaL  (Craig  v.  The  Hartford.  1  Mc AU.  91. )  Where 
a  decree  directs  that  judgment  be  entered  against  the  stipulators  imlesa  an 
appeal  is  taken,  and  a  a  appeal  is  taken,  there  is  no  decree  against  them. 
Where  the  Supreme  Court  affirms  the  decree  of  the  circuit  court,  the  subse- 
(luent  decision  of  the  circuit  court  in  refusing  on  motion  to  enter  a  decree 
against  the  stipulators  can  only  be  reviewed  by  an  appeaL  (£x  parte  Saw- 
yer, 21  WaU.  235.)  Although  a  decree  embodies  a  direction  for  the  taxa- 
tion of  costs,  it  is  final  (Craig  v.  The  Hartford,  1  McAll.  91;  vide  Hairis 
V.  Wheeler.  8  Blatchf.  81. )  A  party  allowed  an  appeal  has  the  privilege  of 
demanding  of  the  appellate  court  its  judgment  on  every  question  arising  in 
the  case.)  Post  v.  Jones,  19  How.  150.)  Opposition  to  a  decree  by  a  party 
who  does  not  appeal  cannot  be  heard  when  the  decree  is  taken  up  on  ap- 
peal by  other  parties,  but  his  support  thereof  may  be  heird.  (The  Societe, 
9  Cranch,  209;  McDonough  v.  Dannery.  3  Dall.  188:  The  Stephen  Morgan, 
94  U.  S.  699;  The  Reindeer.  2  WalL  383;  The  Quickstep,  9  Wall.  665;  The 
Marriana  Flora,  11  Wheat.  1. )  The  appellate  court  cannot  consider  excep- 
tions to  a  libel  not  brought  to  the  notice  of  the  circuit  court  nor  referred 
to  in  any  way  in  the  appeal,  for  they  will  be  deemed  to  be  oonclusively 
waived  by  the  respondent  when  he  isLkea  the  appeal,  and  to  consider  tiiem 
Would  be  to  review  the  action  of  the  district  court,  which  cannot  be  done. 
(The  Vaughan,  14  Wall.  258.)  Where  the  case  is  taken  up  to  the  Supreme 
Court,  an  objection  for  the  first  time  that  the  libel  is  too  general  cannot  be 
made  (The  Quickstep.  9  Wall.  665);  nor  can  an  objection  that  another  stipu- 
lation has  been  substituted  in  the  place  of  the  stipulation  on  which  the  vessel 
was  taken  out  be  there  made,  unless  it  was  taken  in  the  district  court 
(The  Lady  Pike,  %U.  S.461);  nor  can  an  objection  to  the  non-joinder  of  par- 
ties libelant  be  there  made  available  as  an  original  objection  (The  Comman- 
der-in-Chief, 1  Wall.  43);  nor  can  an  objection  to  the  correctness  of  a 
name  given  in  the  decree  as  that  of  the  claimant  against  whom  it  is  en- 
tered be  there  taken  if  the  name  is  identical  with  that  given  in  the  stipu- 
lation. (The  Lady  Pike,  96  U.  S.  561.)  Where  no  objection  is  made  to  the 
introduction  of  a  deposition  de  bene  esse  in  the  lower  court  at  the  time  of 
trial,  it  must  be  presumed  that  the  requisites  of  law  were  either  compiled 
with  or  waived  (The  Samuel.  1  Wheat.  9);  and  also  where  the  record  does 
not  show  any  formal  order  or  objection  to  the  introduction  of  evidence  as 
further  proof  in  such  court,  there  is  a  presumption  that  such  action  was 
done  with  the  consent  of  the  parties,  and  the  irregulajrity  is  conclusively 
waived.  (The  Pizarro,  2  Wheat.  227.)  An  order  of  the  circuit  court  fining 
a  party  for  contempt  will  not  be  brought  up  for  review  by  an  appeal.  (New 
Orleans  v.  Steamboat  Co.,  20  Wall.  387;  Hayes  v.  Fischer,  102  U.  S.  121.) 
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The  question  of  jurisdiction  may  be  brought  up  in  the  Supreme  Gotirt 
▼here  the  facts  impeaching  the  jurisdiction  are  apparent  on  the  face  of 
the  proceedings,  although  such  question  was  not  raised  in  the  court  below 
or  expressly  introduced  by  the  pleadings  (The  Maggie  Hammond,  9  Wall. 
435);  and  a  decree  such  as  is  shown  by  the  record  to  be  justly  due  the 
libelant  may  be  entered  by  the  Supreme  Coiurt,  although  entered  on  a 
ground  not  presented  below  (Dupont  v.  Vance,  19  How.  162);  but  a  claim 
for  damages  in  a  libel  for  collision  cannot  be  set  up  in  the  Supreme  Court 
for  the  first  time  where  it  is  not  setup  by  the  claimant  in  his  answer 
(The  Sapphire,  18  WaJl.  51);  and  where  such  a  claim  is  set  up  by  the  libelant 
or  claimant,  a  decree  for  restitution  and  costs  only  is  virtually  a  denial  of 
damages,  and  the  party  must  interpose  an  appeal  or  cross-appeal  to  sus- 
tain the  claim,  or  he  will  be  deemed  to  have  waived  it.  (Canter  v.  Am. 
Ins.  Co.,  3  Peters,  .W.)  A  case  may  be  decided  on  its  merits  by  the 
Supreme  Court  where  no  exception  is  filed  to  an  answer  for  insufliciency 
in  the  district  court.  (The  Commander-in-Chief,  1  Wall.  43.)  An  error 
apparent  on  the  face  of  a  commissioner's  report  is  not  remedied  by  the  fact 
that  no  exception  was  taken  to  the  report  (Murray  v.  The  Charming  Betsy, 
2Cranch.  64;  Himely  v.  Rose,  5  Cranch.  313);  and  where  no  error  is  thu« 
apparent,  and  no  exception  is  taken  to  the  report,  which  is  duly  confirmed 
by  the  circuit  court,  the  matter  Is  not  open  to  review.  (Jennings  v.  The 
Perseverance.  3  Dall.  336;  The  Virgin,  8  Peters,  538;  The  Vanderbilt,  6 
Wall.  225.)  Where  the  process  of  attachment,  the  return  of  the  officers 
upon  it,  and  a  motion  to  quash  the  writ  are  not  shown  by  the  record,  the 
court  cannot  consider  that  part  of  the  decision  which  orders  the  goods  at< 
tacbed  to  be  restored.  ( Manro  v.  Almeida,  10  Wheat.  473. )  A  case  prose- 
cuted in  the  district  cotut  as  an  instance  court,  which  as  shown  by  the 
record  is  a  case  for  a  prize  court,  will  be  remanded  for  proceedings  in  the 
latter  court  (Jccker  v.  MoDtgomery,  13  Hew.  498);  and  where  a  demurrer 
to  a  libel  in  the  nature  of  an  information  sustained  in  the  circuit  court  is 
overruled  in  the  Supreme  Court,  the  case  will  be  remanded  for  further 
proceedings  (U.  S.  v.  The  Neurea,  19  How.  92);  and  where  the  Supreme 
Court  reverses  a  case  for  defects  in  such  libel,  the  case  may  be  remanded 
to  the  district  court  with  directions  to  permit  amendments  if  there  is 
ground  for  the  belief  that  the  offense  for  which  the  forfeiture  is  claimed 
has  been  committed  (The  Caroline  v.  U.  S.,  7  Cranch,  496;  The  Anne  v.JU. 
S.,  7  Cranch.  570;  The  Edward,  1  Wheat.  261;  The  Divlna  Pastora,  4 
Wheat.  52;  The  Mary  Ann,  8  Wheat.  380;  The  Merino,  9  Wheat.  391;  The 
Palmyra,  12  Wheat.  1);  aud  a  case  will  be  so  remanded  with  such  direction 
where  the  libel  of  information  charges  that  the  seizure  was  made  on 
water,  and  the  proof  shows  that  it  was  made  on  land  (The  Sarah,  8  Wheat. 
391);  and  so,  also,  where  the  Supreme  Court  reverses  a  case  on  account  of 
the  disagreement  of  the  proof  with  the  allegation.  (The  Merino.  9  Wheat. 
391;  The  Palmyra,  12  Wheat.  1.)  Where  the  case  appears  to  have  merits, 
but  a  decree  cannot  be  based  on  the  pleadings  or  evidence  on  account  of 
their  deficiency,  the  case  will  be  so  remanded  with  directions  for  amend- 
ment and  further  proof  s.  (Thelifabry,  10  Wall.  419.)  Where  the  exact 
amount  to  which  the  libelant  is  entitled  cannot  be  determined  by  the 
Supreme  Caart  the  case  will  be  remanded  to  the  circuit  court  to  he  referred 
to  a  commissioner  (Sheppardv.  Taylor,  5  Peters,  675);  but  where.  frf)m  the 
distribution  of  facts  on  the  record,  the  court  can  separate  the  damages  and 
apportion  them  so  as  to  accomplish  true  justice,  it  will  so  do,  (Peuhallow 
y.  Doane,  3  Dall.  54.)  The  restitution  of  the  property  sold  and  not  a 
repayment  will  be  directed  by  the  Supreme  Court.  (Rachel  v.  TJ.  S.  6 
Cranch.  329.)  Where  damages  are  assessed  in  legal  tenders,  an  apprecia- 
tion of  the  currency  vnll  not  cause  a  reversal,  for  the  decree  was  just 
when  it  was  entered  and  cannot  be  molested.  (The  Vaughan,  14  Wall.  258. ) 
Where,  after  such  decree  and  the  taking  effect  of  that  act,  the  ascertain- 
ment of  damages  sustained  was  referred  to  a  master,  the  action  of 
the  court  as  to  exceptions  to  the  master's  report  will  not  be  reversed. 
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(The  Richmond,  103  U.  S.  5t0.)  A  decree  of  the  circuit  court  will  not  bo 
reYeraed  by  the  Kupreme  Court  upon  a  mere  doubt  produced  by  conflict- 
ing testimony  (The  Marcellns.  1  Black.  414;  the  Water  Witch,  1  Black, 
S94;  The  Potomac,  1  Black.  581;  Phila.  W.  &  B.  R.  Co.  ▼.  Towboat  Co.,  23 
How.  209;  Moorwood  v.  Enequest.  23  How.  491;  Newell  ▼.  Norton.  3  Wall. 
257;  Tlje  Hypwlame,  6  Wall.  217;  Mephams  v.  Bressel,  9  WaU.  370;  The 
Quickstep,  9  Wall.  666;  The  S.  B.  Wheeler,  20  Wall.  285);  nor  will  a  decree 
of  the  district  coiurt  afiirmed  by  the  circuit  court  be  reversed  upon  a 
mere  difference  of  opinion  as  to  the  force  of  such  testimony  (The 
Jimiata.  9317.  S.  337),  and  where  there  is  a  concurrence  in  the  opinion 
of  the  circuit  and  district  courts  in  a  case  of  collision,  and  testimony  is 
not  wanting  to  supiiort  their  decision,  mere  doubts  will  not  be  sufficient 
to  reverse  the  decree.  (The  Hypodame.  6  Wall.  217;  The  Grace  Girdler,  7 
Wall  196;  The  Commerce,  16  Wall.  33  )  All  the  testimony  in  the  case 
will  be  reviewed  by  the  Supreme  Court,  and  an  error  of  fact,  if  plainly 
proved,  is  as  sufficient  to  reverse  a  decree  as  an  error  at  law  (The  Lady 
Pike,  2  Wall.  1 ;  The  Baltimore,  8  Wall.  377),  for  the  facts  and 
law  of  the  case  are  equally  open  to  revision  on  appeal,  as  Con- 
gress intended  that  the  whole  merits  of  the  contests  should  be  examined 
and  decided  upon  (The  Baltimore,  8  Wall.  377);  and  the  oorrectness 
of  the  decision  of  the  court  below  will  be  assumed  until  it  is  proved  to  the 
contrary.  (The  Potomac,  2  Black.  581;  The  Vaughan,  14  Wall.  258.) 
Where  the  appeal  involves  only  questions  of  fact,  the  burden  of  showing 
error  is  on  the  appellant.  (United  States  v.  One  Hundred  and  TwelTe 
Casks,  8  Peters,  277;  The  Baltimore,  8  Wall.  377.)  A  sentence  is  entirely 
suspended  by  an  appeal,  and  until  the  appellate  court  pronounces  the  final 
sentence  the  case  is  not  res  adjndicata.  The  appellate  court  hears  the 
case  as  though  no  s  ;ntence  had  been  passed.  (Yeaton  v.  United  States,  5 
Cranch,  281. )  Decrees  as  to  the  amount  of  salvage  are  not  usually  inter- 
fered with  by  the  Supreme  Court  tmless  a  palpable  error  or  gross  over- 
allowance  has  been  made  by  the  subordinate  court.  Appeals  should  not 
be  encouraged  in  mattem  of  discretion,  unless  upon  some  transgression  of 
just  principles  which  ought  to  regulate  the  subject  (Hobart  v.  Drogan,  10 
Peters,  108);  nor  will  a  decree  for  costs  be  interfered  with  under  usual  cir- 
ciunstances  (United  States  v.  The  Malek  Adhel,  2  How.  210),  for  the 
matter  of  costs  per  se  is  not  properly  appealable,  but  when  the  principal 
decree  with  which  it  is  connected  is  before  the  court  for  examination,  the 
matter  of  costs  can  be  noticed  incidentally  only.  (United  States  v.  The 
Malek  Adhel,  2  How.  210.)  Where  a  law  has  expired  or  is  repealed, 
violations  committed  while  it  was  in  force  cannot  be  subsequently  made 
the  groimd  for  punishment  or  penalty,  unless  it  isspecially  so  providcnl  by 
statute.  (United  States  v.  The  Helen.  Cranch,  203;  Rachel  v.  Un  ited  States. 
eCranch,  329;  Yeaton  v.  United  States,  5  Cranch,  281;  United  States  v. 
Preston,  3  Petera,  57.)  Where  a  second  appeal  is  taken,  the  proceed- 
ings on  the  first  appeal  v.ill  be  brought  up  in  order  that  the  Suoreme 
Court  may  determine  whether  the  mandate  has  been  properly  executed 
(Mitchell  V.  United  States,  15  Peters,  52;  The  Santa  Maria.  10  Wlieat.  431). 
and  only  the  proceedings  subsequent  to  the  mandate  will  be  examined, 
and  no  inquiry  is  authorized  to  be  made  into  the  merits  of  the  orisrinal  de- 
cree. (Williams  v.  Gibbs,  20  How.  535;  United  States  v.  Four  Hundred 
and  Twenty-two  Cases,  1  Peters,  547;  Supervisors  v.  Eennicott,  94  U.  S. 
498;  The  Lady  Pike,  96  U.  S.  461;  Browder  v.  M' Arthur,  7  Wheat.  58;  The 
Santa  Maria,  10  Wheat.  431.)  The  amendment  of  a  libel  In  order  to  give 
jurisdiction  is  not  allowed  where  j  urisdiction  was  not  had  when  the  appeal 
was  taken  (Udall  V.  The  Ohio,  17  How.  17):  and  a  libel  cannot  be  materi- 
ally amended  in  the  Supreme  Court.  (The  Mabry,  10  Wall.  419 )  A  de- 
fect of  jurisdiction  of  the  circuit  court  as  shown  by  the  transcript,  cannot 
be  remedied  by  agreement  or  consent,  for  jurisdiction  cannot  be  so  given. 
(Mordecai  V.  IJndsey.  19  How.  199;  Montgomery  v.  Anderson,  21  How.  3?6.) 
All  securities  given  by  the  parties  to  await  the  final  decree  are  left  in  the 
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drcnit  court,  to  which  is  sent  the  xxuyidate  of  the  Sttpreme  Ck>urt,  which 
does  not  eseoute  its  own  decrees.  (Hayfaxd  t.  Griffith,  3  Blatchf .  3i; 
The  Collector,  6  Wheat.  194.)  Costs  may  be  refused  to  either  party  when 
there  is  a  cause  for  the  prosecution  (United  States  ▼.  La  vengeance,  3 
DalL  297;  The  Bfarianna  flora,  11  Wheat.  1);  and  the  reversal  of  the  case 
in  the  libelant's  favor  upon  a  ground  not  uiged  in  the  subordinate  court 
will  be  without  costs.  (IHipont  v.  Vance,  19  How.  162. )  In  a  salvage  case 
the  owner  is  entitled  to  an  appeal  where  the  sum  decreed  exceeds  five 
thousand  dollars,  although  the  circuit  court  apportioned  the  recovery 
among  co-salvors.  (The  Connemara,  103  U.  S.  754.)  The  findings  of  fact 
in  admiralty  cases  is  conclusive,  and  only  rulings  upon  questions  of  law 
can  be  reviewed  by  bill  of  exceptions.  (The  Benefactor,  102  U.  S,  214; 
affirming  the  Abbotsford,  98  U.  8.  440.) 

Jnrlfldlctlonal  amomito.— Where  the  value  of  the  thing  is  to  be 
stated,  affidavits  will  not  be  received  to  vary  the  value  appearing  on  the 
record;  but  where  the  question  is  nowhere  disclosed  by  tne  record,  affi- 
davits and  oounter-affi&vits  may  be  allowed  to  establish  the  jurisdiction. 
(Red  Biver  Cattle  Co.  v.  Needham.  137  U.  S.  632;  Course  v.  Skad,  4  U.  S. 
22;  Williamson  ▼.  Kincaid,  4  U.  S.  19;  and  see  Bush  v.  Parker,  9  TJ.  S. 
237:  Talkington  v.  Dumbleton,  123  U.  S.  746;  Zeigler  v.  Hopkins,  117  U.  S. 
(B3:  Wilson  v.  Blair,  119  U.  S.  387;  Gage  v.  Pumpelly.  108  U.  8. 164. )  Where 
plaintiffs  claim  part  of  a  tract,  of  a  value  not  over  $2,000,  this  court  has 
no  jurisdiction,  though  the  whole  tract  U  worth  $10  000.  (Vicksburg  etc. 
B.  Co.  V.  Smith.  135  U.  8. 195;  Elgin  v.  Marshall,  106  U.  S.  578:  Opelika 
City  ▼.  Daniel,  109  IT.  8. 108:  Bruce  v.  Manchester  eta  R.  Co.,  117  U.  8. 
514;  Gibson V.  Shufeldt.  122  tJ.  S.  27.)  Where  plaintiff  recovers  over  f2,000 
exclusive  of  interest  and  cost,  and  defendant  brings  error  for  failure  to  re- 
cover anything  on  his  counterclaim  of  $6,00(M«he  aggregate  amount  is  suffi- 
cient to  give  this  court  jurisdiction.  (Sire  v.  EUithorpe  A.  B.  Co. ,  137  U.  8. 
579.)  The  claim  of  one  appellant  being  for  less  than  $5,000,  is  insufficient  to 
give  this  court  jurisdiction,  and  the  appeal  therefore  must  be  dismissed  as  to 
that  company.  (Stewartv.  Dunham,  115  U.  S.  61;  Gibsonv.  Shufeldt.  122X7. 
8.  27;  George  T.  Smith  Middlings  Purifier  Co.  v.  McGroarty,  136  U.  8.  237.) 
Where  the  action  is  against  the  property  itself  in  the  nature  of  a  suit  in 
rem,  and  the  judgment  is  against  the  property,  and  the  claim  in  the  cross- 
bill grows  out  of  the  property,  the  amount  thereof  may  be  taken  into  ac- 
count in  determining  the  jurisdiction  of  this  court.  (LoveU  v.  Cragin,  136 
U.  8. 130.)  Where  judgment  does  not  exceed  $5,000  the  case  can  come  up 
to  this  court  only  on  the  question  of  jurisdiction.  (25  U.  8.  StaU.  693;  Mc- 
Cormick  Harv.  M.  B.  v.  Walthers,  134  U.  8.  41.)  Where  part  of  iplaintiff's 
claim  is  undisputed  the  balance  must  amount  to  $5,000  to  give  junadiction. 
(Gorman  v.  Havard,  141  U.  8.  206;  35  L.  Ed.  717.)  For  examples  of  the  dis- 
tinction between  the  sum  actually  demanded  and  the  sum  actually  in  dis- 
?ute.  see  Lee  v.  Watson,  1  Wall.  337;  Schacker  v.  Hartford  F.  Ins.  Co.,  93 
r.  8.  241;  Gray  v.  Blanohard,  97  U.  S.  564;  24  U.  8. 1108;  Tintsman  v.  First 
Nat.  Bank.  100  U.  8.  6:  HUton  ▼.  Dickinson.  108  U.  8.  165;  Jenness  v. 
Oitizens  Nat.  Bank,  110  U.  8.  52;  Wabash  etc.  R.  Co.  v.  Knox.  110  U.  8.  304.) 
If  several  persons  be  joined  in  a  suit  in  equitv  or  admimlty,  and  have  a 
oonunon  and  undivided  interest,  though  separable  as  between  themselves, 
the  amount  of  their  joint  claim  or  liability  will  be  test  of  jurisdiction; 
but  where  their  Interests  are  distinct,  and  they  are  joined  for  the  sake  of 
convenience  only,  and  because  they  form  a  class  of  parties  whose  lights 
or  liabilities  arose  out  of  the  same  transaction,  or  have  relation  to  a  com- 
mon fund  or  mass  of  property  sought  to  be  administered,  such  distinct 
demands  or  liabilities  cannot  be  aggregated  together  for  thepurpose  of 
giving  this  court  jurisdiction.  (Gibson  v.  Shufeldt,  122  U.  8.  27;  Hender- 
son v,  Wadsworth,  115 U.  8.  264;  Stewartv.  Dunham,  115  U.  8.  61;  Haw- 
ley  V.  Fairbanks.  108  U.  8.  543;  Farmers  L.  &  T.  Co.  v.  Waterman,  106  U. 
S.  265;  Russell  ▼.  Stansell.  105  U.  8.  303;  Seaver  v.  Bigelows.  5  Wall.  206; 
Oiay  V.  Field,  138  U.  8.  464.)    Where  the  claim  of  one  appellant  is  for 

Fed.  Proc— 45. 
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lees  than  95,000,  the  appeal  will  be  dismissed  as  to  him;  whbre  the 
claim  of  another  appellant  is  more  than  $10,000,  this  court  has 
jurisdiction  of  the  appeal  as  to  such  oLaim.  (Greorge  T.  Smith 
Middlings  Purifier  Co.  t.  McGroarty.  136  U.  S.  237.)  In  a  suit 
by  general  creditors  on  one  of  whose  debts  exceeds  five  thousand 
dollars,  the  decree  having  set  aside  a  conveyance  in  trust  for  creditors  as 
fraudulent,  the  appeal  as  to  all  other  claimants  claiming  less  than  that 
amount  will  be  dismissed  on  motion.  (Gibson  ▼.  Shufeldt,  122  U.  8.  27; 
followed  in  Handley  ▼.  Stutz,  137  U.  S.  366;  Bruce  ▼.  Manchester  eta  R. 
Co..  117  U.  8.  514;  Bradstreet  Co.  t.  Higgins,  112  U.  8.  227:  \V  abash  etc. 
B.  Co.  y.  Knox.  110  U.  8.  304;  Stewart  t.  X>unham,  115  U.  8.  61.)  In  an 
action  by  a  legatee  against  the  executor  and  three  other  defendants  to 
compel  the  latter  to  turn  over  to  the  executor  bank-books  and 
moneys    entered    therein,     this   court  has    not    jurisdiction   on    ap- 

geal  where  the  amount  represented  by  each  of  the  three  bank- 
ooks  did  not  exceed  the  sum  of  $1,7^.61,  and  the  interest  of  the 
plaintiff  in  the  aggrega'e  sum  under  the  will  as  legatee  was  onlf 
one-sixth  thereof,  or  $896.30^  (Miller  v.  Clark.  138  if.  8.  223.)  The 
circuit  coiuli  has  jurisdiction  of  a  suit  in  equity  to  compel  payment  of 
stock  subscriptions,  and  where  the  trust  fund  administered  and  ordered 
to  be  distributed  amounts  to  more  than  $5,000  this  court  has  jurisdiction 
on  appeal  (Handley  v.  Stutz,  137  U.  8.  366.)  Such  a  bill  can  be  matai- 
tain^  by  one  or  more  for  benefit  of  all.  and  not  by  one  alone  for  his 
own  benefit,  and  the  amount  of  the  fund,  and  not  the  amount  to  an 
individual  creditor  governs  the  jurisdiction.  (Id.^Sawyer  ▼.  Hoag,  84  U. 
8.  610;  21  L.  Ed.  731:  Patterson  ▼.  Lynden;  106  U.  8.  519;  Johnson  v. 
Waters,  111  U.  8. 640.)  Where  the  amount  is  insufficient  to  give  this  court 
jurisdiction  of  the  whole  case  its  jurisdiction  is  confined  to  answering 

Questions  of  law  presented  by  certificate  of  division  between  the  judges. 
Fnion  Nat.  Bk.  v.  Bank  of  Kansas  City,  136  U.  8.  223;  Bow  v.  Johnson. 
100  U.  8.  158;  U.  8.  v.  Ambrose,  108  U.  8.336;  Jewell  v.  Knight.  123 
U.  8.  426.) 

Amount  In  eomtroTersy.^The  jurisdiction  depends  upon  the 
amount  in  dilute,  and  not  upon  the  amount  of  any  contingent  loss  or 
damage  sustained  by  one  of  the  parties  in  a  decision  against  nim.  (Ross 
V.  Prentiss,  3  How.  771.)  An  appeal  will  be  dismissed  where  the  value  of 
the  matter  in  dispute  is  not  shown  to  exceed  five  thousand  dollars 
(Crooks  T.  The  St.  Charles,  19  How.  116;  Richmond  v.  Milwaukee,  21  How. 
80;  Gray  v.  Blanchard,  97  U.  8.  564;  Banking  Assoc,  v.  Ins.  Assoc..  102  U. 
S.  121);  and  the  petition  of  appeal  alleging  such  value  is  sufficient  evidence 
of  that  fact  if  verified.  CSfay  v.  Sloan.  101  U.  8.  231.)  Affidavits  of  the 
value  will  not  be  received  where  the  value  is  stated  in  the  pleadings  or 
proceedings  in  the  drcttit  court,  and  a  case  will  not  be  postponed  in  order 
to  have  such  affidavits  produced;  nor  can  such  affidavits  be  filed  after  the 
dismissal  of  the  case  for  want  of  jurisdiction  (Richmond  v.  Milwaukee,  21 
How.  391:  see  Rush  v.  Parker,  5  Cranch,  287.)  In  an  admiralty  case  time 
may  be  given  for  the  filing  of  affidavits  to  show  that  the  interest  of  the 
appellant  exceeds  five  thousand  dollars,  where  the  record  omits  to  so  show 
(The  Grace  v.  Girdler,  6  Wall.  441),  for  an  appeal  will  not  lie  to  the  Su- 
preme Court  where  the  judgment  of  the  circuit  court  is  less  than  five 
thousand  dollars  (Merrill  v.  Petty,  16  Wall.  338);  and  where  the  drauit 
court  reverses  a  judgment  for  eighteen  hundred  dollars  in  favor  of  a  libel- 
ant who  took  no  appeal,  an  appeal  will  not  lie  to  the  Supreme  Court. 
(The  D.  R.  Martin.  91 TJ.  S.  365.)  Where  the  libelant  appeals,  jurisdiction 
is  not  given  by  a  claim  for  eighteen  hundred  dollars  and  upwards,  for  it  is 
too  indefinite  (Olney  v.  The  Falcon,  17  How.  19);  nor  will  jurisdiction  be 
given  by  a  computation  of  interest  unless  specially  olaimed  in  the  libeL 
TUdall  V.  The  Ohio.  17  How.  17;  Ohiey  v.  The  Falcon.  17  How. 
19.)  In  order  to  determine  what  the  value  in  contest  was  at  the 
time  of  the  appeal,   where  the  deoiee  pennits  interest  to  the  date 
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thereof,  the  interest  and  indncipal  must  be  taken  together,  and 
in  case  the  sum  exceeds  five  thousand  dollars  an  app^  will  lie. 
(The  Fatapsco,  12  Wall.  451;  The  Bio  Grande,  19  Wall.  178.)  An  ap- 
praisement in  sa  admiralty  case  is  the  best  erldenoe  of  the  Talue  of  the 
matter  in  oontestw  where  it  is  made  by  order  of  the  court  and  is  regularly 
returned  uid  filed,  and  it  cannot  be  overturned  by  affidavits  (17.  S.  t.  The 
Union,  4  Oranch.  216);  and  in  a  salvage  case  the  test  of  jurisdiction  is  the 
amount  of  salvage  in  dispute,  and  not  the  value  of  the  vessel  or  ca^o. 
(Spear  v.  Place,  11  How.  622.)  Each  claim  of  several  claims  filed  by  par- 
ties having  separate  interest  must  be  considered  separately,  and  an  appeal 
will  not  lie  l^the  salvors  where  the  amoimt  against  any  particular  claim- 
ant is  less  than  five  thousand  dollars,  although  the  whole  amount  exceeds 
that  sum  (Bich  v.  Lambert,  12  How.  347;  8tratton  v.  Jarvis,  8  Peters,  4); 
and  where  a  daim  in  an  admiralty  case  exceeding  five  thousand  dollars  la 
not  allowed,  the  pwrty  may  appeal,  although  no  claim  allowed  exceeds 
that  sum  (Bodd  v.  Hearth,  17  Wall.  354);  and  where  the  claim  of  one  party 
exceeds  that  sum  a  motion  to  dismiss  the  appeal  cannot  be  granted, 
although  the  other  claims  are  less  than  that  sum  (The  Bio  Grande,  19  Wall. 
178);  and  although  one  person  represents  the  interest  of  several  parties, 
yet  the  claim  of  each  Is  covered  by  a  separate  decree,  and  either  party 
cannot  appeal  unless  his  claim  exceeds  that  sum.  (Spear  t.  Place,  11 
How.  522;  Blch  v.  Lambert,  12  How.  347;  Oliver  v.  Alexander,  6  Peters, 
143;  Stratton  v.  Jarvis,  8  Peters,  4.)  There  is  no  distinction  as  to  the 
privilege  of  appeal  from  a  decree  entered  in  a  case  where  several  owners 
of  cargo  join  in  a  libel  for  damages  to  the  cargo,  firom  that  which  exists  in 
a  case  where  a  distinct  and  separate  libel  is  filed  by  each  party.  A  party 
cannot  appeal  where  his  claim  does  not  exceed  five  thousand  dollars  (Bich 
T.  Lambert,  12  How.  347;  nor  can  a  libelant  appeal  where  the  libel  is  dis- 
missed, unless  it  is  shown  on  the  face  of  the  libel  that  the  claim  exceeds 
five  thousand  dollars.  (Udall  v.  The  Ohio,  17  How.  17);  nor  where  two 
parties  claim  separate  portions  in  a  libel  filed  to  recover  freight  on  cargo 
can  one  of  the  parties  appeal  from  a  decree  entered  against  him  for  a 
distinct  sum  less  than  five  thousand  dollars.  (Clifton  v.  Sheldon,  23 
How.  481.)  Where  a  joinder  of  parties  having  separate  interests  is 
permitted  for  convenience  and  to  save  expense  in  a  contest  of  an 
amoimt  less  than  five  thousand  dollars,  an  appeal  will  not  lie  from  a 
decree  against  them  (Seaver  v.  Bigelow,  5  Wall.  w8);  and  in  a  dispute  upon 
the  distribution  of  a  fund  among  creditors,  an  appeal  cannot  be  taken  as 
against  one  creditor  unless  the  one  appealins  has  a  share  in  the  sum 
awarded  the  other  exceeding  five  thousand  aoUars.  if  that  claim  were 
denied.  (Terry  v.  Hatch.  93  U.  S.  44.)  Where  distinct  and  separate  judg- 
ments for  less  than  five  uiousand  dollars  are  held  by  several  creditors,  who 
file  a  bill  to  reach  a  fund  of  more  than  that  amount  declared  to  be  fraudu- 
lently held  by  the  defendant,  an  appeal  cannot  be  taken  from  a  decree 
diffluissing  the  bill  (Seaver  v.  Bigelow,  5  Wall  208);  and  where  a  bill  is 
filed  by  the  mortgagee  to  prevent  a  sale  of  a  lot  under  an  execution  ou 
which  the  amount  claimed  is  less  than  five  thousand  dollars,  he  can  take 
no  appeal  from  a  decree  dismissing  the  bill,  even  though  the  values  of  the 
lot  and  mortgage  are  each  more  than  that  sum,  for  the  amount  claimed 
on  the  execution  is  the  only  matter  of  dispute  (Boss  v.  Prentiss,  3  How. 
771);  and  where  a  bill  Is  filed  to  enforce  the  speclflo  performance  of  a  con- 
tract, the  value  of  the  right  under  which  is  less  than  five  thousand  dollars, 
an  appeal  cannot  be  taken  from  a  decree  against  the  defendant.  (BroM-n 
V.  Shannon,  20  How.  55.)  Where  parties  legally  representing  an  intestate 
file  a  bill  to  enforce  a  decree  previously  obUUned  against  a  party  who  appro- 
prii^ted  the  estate  to  his  own  use,  he  may  take  an  appeal  from  a  decree 
entered  against  him  for  a  sum  exceeding  five  thousand  dollars,  although 
the  prior  decree  apportioned  the  same  among  such  representatives  In 
shares  of  less  than  five  thousand  dollars  each.  (Shields  v.  Thomas. 
17  How.  3.)    Where  an  agent  secretly  buys  In  a  lot  at  a  sale  under 
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a  decree  in  fovor  of  his  principal,  and  then  sells  it  again  to  recover  the 
amount  of  the  decree  or  the  amount  of  the  money  obtained  by  the 
second  sale,  and  a  bill  is  filed  against  him,  an  appeal  will  not  lie  where 
the  decree  under  which  the  sale  was  made  amounts  with  interest  to  less 
than  fire  thousand  dollars.  (Sewall  ▼.  Chamberlain,  5  How.  6.)  The 
defendant  may  appeal  from  a  decree  of  more  than  five  thousand  doUaxs 
entered  against  mm.  (Bank  ▼.  I>aniel.  12  Peters,  32.)  An  estimation  of  the 
value  of  the  matter  in  dispute  cannot  be  made  by  referring  to  the  penalty 
of  a  bond  taken  upon  granting  an  iniuuction.  (Brown  v.  Shannon.  20 
How.  65. )  The  date  of  the  decree  in  the  circuit  court  is  referred  to  by  the 
expression,  sum.  or  value  of  the  matter  in  contest.  (Bank  ▼.  Daniel,  12 
Peters,  32. )  Where  the  claimant  sets  off  the  freight  by  permission  of  the 
circuit  court  in  the  entry  of  a  decree  for  damages  to  the  cargo  for  a  sum 
exceeding  five  thousand  doUara,  and  a  decree  is  then  entered  for  less  thar 
iive  thousand  dellara,  an  appeal  will  not  lie,  although  the  right  to  app^ 
was  reserved  in  the  election  to  set  off  the  freight.  (Sampson  v.  Welch,  24 
How.  207.)  Where  the  proceeds  of  a  sale  of  a  vessel  libeled  for  a  forfeit- 
ure are  deposited  in  the  court  to  abide  the  final  decree  without  prejudice 
to  either  party,  an  appeal  will  not  lie  to  the  Supreme  Court  where  such 
proceeds  are  less  than  five  thousand  dollars,  although  the  value  of  the 
vessel  is  conceded  by  both  parties  to  be  more  than  that  sum.  (Gruner 
V.  U.  S.,  11  How.  163.)  The  case  as  it  existed  at  the  time  when  the  appeal 
was  taken  governs  the  jurisdiction  of  the  Supreme  Court,  and  tiie  question 
is  not  affected  by  auy  subsequent  action  of  the  circuit  court  in  the  sale 
of  property  (U.  S.  v.  Eighty-four  Boxes,  7  Peters,  453);  and  a  decree  of 
condemnation  may  be  appealed  from  where  the  value  of  the  property 
libeled  for  an  alleged  violation  of  revenue  laws  exceeds  five  thousand 
dollars,  although  the  property  is  sold  ^ter  the  appeal  is  taken  for  a  sum 
which,  deducting  the  duties  thereon,  is  less  than  tnat  amount.  (U.  S.  v. 
Eighty-four  Boxes,  7  Peters,  453.) 

Amomit  In  controversy.— When  the  record  In  the  court  below  is 
silent  as  to  the  value  of  the  matter  in  dispute,  it  is  good  practice  for  that 
court  to  allow  aflidavits  and  counter-affidavits  of  value  to  be  filed  under 
directions  from  the  court.  (Wilson  v.  Blair,  119  V.  S.  387.)  This  court 
cannot  take  cognizance  of  a  case  where  the  matter  in  dispute,  exclusive  of 
costs,  doesnotexceedthesumor valuedf  fivethousand dollars.  (R.  S.  sees. 
690,  691;  Act  of  Feb.  16,  1875,  chap.  77,  sees.  3, 4,  18;  Stat,  at  L.  315;  R.  S. 
Supp.  136;  Cogswell  v.  Fordyce,  128  U.  S.  391.)  Under  the  fourth  subdi- 
vision of  section  699  of  the  Revised  Statutes,  this  court  may,  without  re- 
gard to  the  sum  or  value  in  dispute,  review  any  final  judgment  at  law  or 
final  decree  in  equity  of  any  circuit  court,  or  of  any  district  court  acting 
as  a  circuit  court.  "  lu  any  case  brought  on  account  of  the  deprivation  of 
any  right,  privilege  or  immunity  secured  by  the  Constitution  of  the  United 
States,  or  any  right  or  privilege  of  a  citizen  of  the  United  States,"  does 
not  include  an  action  upon  a  bood  given  to  supersede  judgment  or  de- 
cree.   (Cogswell  V.  Fordyce,  128  U.  S.  13.) 

§  693  a.  Key  lew  of  Judgmento  and  decrees  entered  on 
flndlnSA.— That  the  circuit  courts  of  the  United  States,  in  deciding 
causes  of  admiralty  and  maritime  jurisdiction  on  the  Instance  side  of  the 
ooiirt,  ^all  find  the  facts  and  the  condusious  of  law  upon  which  it  ren- 
ders its  judgments  or  decrees,  and  shall  state  the  facts  and  oondusions 
of  law  separately.  And  in  finding  the  facts,  as  before  provided,  said  court 
may,  upon  the  consent  of  the  parties  who  shall  have  i^eared  and  put 
any  matter  of  fact  in  issue,  and  subject  to  such  general  rules  in  the  prem- 
ises as  shall  be  made  and  provided  from  time  to  time,  impannel  a  jury  of 
not  less  than  five  and  not  more  than  twelve  persons,  to  whom  shall  be  sub- 
mitted the  issues  of  fact  in  such  causes,  under  the  Erection  of  the  court. 
as  in  cases  at  common  law.  And  the  finding  of  such  ixaj,  unless  set  aside 
for  lawful  cause,  shall  be  entered  of  record,  and  stand  as  the  finding  of  the 
court,  upon  which  judgment  shall  be  entered  vx^^rding  to  law.    The  re- 
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view  of  the  judgments  and  decrees  entered  upon  such  findings  by  the  Su- 
preme Court,  upon  appeal,  shall  be  limited  to  a  determination  of  the  ques- 
tions of  law  arising  upon  the  record,  and  to  such  rulings  of  the  circuit 
court,  excepted  to  at  the  time,  as  may  be  presented  by  a  bill  of  exceptions) 
prepared  as  in  actions  at  law.  (18  U.  8.  Stats.  315;  1  Sup.  Rev.  Stats.  135.) 
The  only  questions  that  can  be  presented  for  review  on  a  bill  of  exceptions 
are  thuse  made  upon  questions  of  law.  (Wiscart  ▼.  I>auchy,  3  DaU.  321; 
The  Abbotaford.  98  U.  S.  440.  Only  such  rulings  can  be  put  into  it  as 
can  properly  be  but  into  a  bill  of  exceptions  on  a  trial  at  law.  (The  Ab- 
botHurd,  98  TJ.  S.  440. )  Where  the  amount  is  not  sufficient  to  permit  a  re- 
view, a  general  finding  Is  sufficient.  (Vitrified  Pipes,  14  Blatohf.  274.) 
The  record  received  from  the  district  court,  including  the  testimony, 
must  be  incorporated  in  the  record  for  the  Supreme  Court.  (The  Alice 
Painter,  14  Blatchf .  224.)  The  finding  of  the  circuit  court  on  a  question 
of  fact  is  not  reviewable  on  appeaL  (United  States  v.  I>aw8on,  101 
U.  S.  669.) 

§  «1I3.  KeTlew  of  decisions  of  circuit  court  on  certilicate 
of  dlTlsion  of  opinion.— Any  final  ludgment  or  decree,  in  any  civil 
suit  or  proceeding  before  a  circuit  court  which  was  held,  at  the  time,  by  a 
circuit  Justice  and  a  circuit  judge  or  a  district  judge,  or  by  the  circuit 

Sdge  and  a  district  judge,  wherein  the  said  judges  certify,  as  provided  by 
w,  that  their  opinions  were  opposed  upon  any  question  which  occurred 
on  the  trial  or  hearing  of  the  said  suit  or  proceeding,  may  be  reviewed  and 
affirmed,  or  reversed  or  modified  by  the  Supreme  Court,  on  writ  of  error 
or  appeal,  according  to  the  nature  of  the  case,  and  subject  to  the  provisions 
of  law  applicable  to  other  writs  of  error  or  appeals  in  regard  to  bail  and 
supersedeas.  (See  sec.  652.) 

Alloirance  of  certificate.— A  division  of  opinion  between  the  as- 
sociate justice  and  the  circuit  judge  may  be  certified  up  (Insurance  Co.  ▼. 
I>unham,  11  WaU.  1;  Town  of  Wayanwega  v.  Aylmg,  99  U.  S.  112);  so  a 
division  of  opinion  ariaing  on  a  special  verdict  may  te  certified  (Symerville 
▼.  Hamilton,  4  Wheat.  230);  so  an  application  for  a  writ  of  habeas  corpus 
and  questions  arising  thereon  may  be  certified.  (Ex  parte  Milligan,  4 
Wall.  2.)  The  cases  which  may  be  taken  up  on  certificate  of  division  are 
only  such  as  where  the  difference  of  opinion  is  on  a  point  of  law  (Wilson 
▼.  Bamum,  8  How.  258;  Silliman  v.  Bridge  Co.,  1  Black,  528;  Brobst  ▼. 
Brobst,  4  Wall.  2);  and  if  there  is  no  evidence  to  sustain  plamtiff's  case,  a 
difference  of  opinion  as  to  granting  an  instruction  cannot  be  certified  up. 
(Daniels  v.  Railroad  Co..  3  Wall.  250.)  A  certificate  cannot  be  granted 
unless  two  judges  were  present  at  the  trial  (Taylor  v.  Carpenter,  2  Wood. 
&  M.  1);  and  when  the  cause  came  up  on  writ  of  error  to  the  district  court, 
it  cannot  be  certified  up  on  a  division  between  the  circuit  and  district 
judges.  (U.  S.  V.  Lancaster,  6  Wheat  4,34;  Nelson  v.  Carland,  1  How. 
265;  £x  parte  Castieman,  1  How.  281;  Collins  v.  Blyth.  1  How.  282.) 

Personal  rights.— Right  to  freedom.  (Chouteau  v.  Marguerite.  12 
Peters.  507;  Strader  v.  Graham,  10  How.  82.)  To  writ  of  habeas  corpus. 
(Holmes  v.  Jeunison,  14  Peters,  540.)  To  religious  liberty.  (Permoliv. 
First  Municipality,  3  How.  589.) 

niseretlon.— A  question  to  ba  certified  must  be  open  to  revision  on  a 
writ  of  error  or  appeal.  (Wiggins  v.  Gray,  24  How.  203.)  A  certificate  can- 
not be  taken  on  a  question  arising  on  a  motion  for  a  new  triaL  (Taylor v. 
Carpenter.  2  Wood.  &  M.  1;  Jones  v.  Van  Zandt,  5  How.  215;  Lanning  v. 
London.  4  Wash.  C.  C.  332;  Grant  v.  Raymond.  6  Peters,  218.1  A  division 
upon  a  question  resting  iu  discretion  cannot  be  severed.  (Davis  v.  Braden. 
10  Peters.  286.)  So  as  to  granting  or  refusing  a  motion  to  revive  a  suit 
(Davis  V.  Braden.  10  Peters.  286);  or  questions  respecting  practice  in  equi- 
ty cases  (Packer  v.  Nixon,  10  Peters.  408;  Wiggins  v.  Gray,  24  How.  303);  or 
whether  a  party  must  proceed  by  motion  or  by  a  formal  bill  (Wiggins  ▼. 
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Gray,  34  How.  303);  or  whether  a  party  may  be  permitted  to  enlarge  the 
term  on  scire/cusias.  (8iuith  v.  Vauifiian,  lu  Peters.  366.)  This  section  is 
broad  enough  to  cover  any  material  question  of  right.  (U.  S.  y.  Chicago.  7 
How.  185.)  A  division  upon  a  question  arising  after  entry  of  judgment  can- 
not be  certified  (Devereauz  v.  Marr,  12  Wheat.  212),  astotheamonnt  of  the 
bond  on  a  writ  of  error  (Devereaux  y.  Marr,  12  Wheat.  212),  or  upon  the 
right  of  the  marshal  to  tax  poundage.  (Bank  ▼.  Green.  6  Peters.  26.)  This 
section  contemplates  a  suit  only  when  both  parties  have  appeared.  (Wig- 
gins ▼.  Gray.  24  How.  303.)  A  point  arising  on  a  motion  for  a  preliminary 
injunction  may  be  oertiiied.  (TJ.  8.  t.  Chicago.  7  How.  185. )  A  cause  trans- 
ferred from  the  district  to  the  circuit  court  before  the  entry  of  judgment 
cannot  be  taken  up  under  this  section.  (U.  8.  t.  Stone^  14  Peters,  5:24.)  A 
case  cannot  be  certified  up  from  the  supreme  court  of  the  District  of  Co- 
lumbia underthls  section.  (Ross  ▼.  Triplett,  3  Wheat.  600.)  Acase  may  be 
taken  up  on  a  certificate  of  division,  without  reference  to  the  amount  in  con- 
troversy. (Dowv.  Johnson,  IOOU.8.158.)  If  the  judges  in  an  equity  suit  ^nree 
on  some  questions,  appeal  may  be  taken  from  the  decree  and  a  certificate 
of  ilivision  on  the  questions  on  which  they  disagree.  (Brobst  v.  Brobst^  2 
Wall.  96. )  If  the  plaintltf  <1  iscontiuues  cause  after  the  question  is  certified, 
he  may  dismiss  the  certiiiu'l  cause  in  the  circuit  court.  (Vcazie  v.  Wad- 
leigh,  11  Peters,  55.)  If  tlie  question  rertified  arises  on  a  special  verdict, 
the  case  may  be  dismissed  if  the  verdict  is  defective.  lU.  8.  v.  Buzzo.  18 
Wall.  125.)  If  the  point  was  not  certified,  the  8upreme  Court  cannot 
inquire  whether  the  parties  were  properly  before  the  circuit  court  (Way- 
man  V .  Southard,  10  Wheat.  1. )  If  the  record  does  not  disclose  facts  as  to 
the  question,  it  is  an  abstract  proposition  and  no  answer  will  be  given. 
(Havemeyer  v.  Iowa,  3  WalL  294.)  If  it  appears  on  the  whole  record  that 
disagreement  did  not  actually  exist,  the  question  will  not  be  considered. 
(Railroad  Co.  v.  White.  101  U.  8. 98.)  A  bill  of  exceptions  is  only  neoeasary 
to  engraft  upon  the  record  such  rulings  excepted  to  as  otherwise  would 
not  be  a  part  of  it.    (Nickersou  v.  Steamship  Co.,  4  Morr.  Trans.  360.) 

§  694.  Cases  pendlns  In  gnpreme  Court  ft*oiii  middle 
and  northern  districts  of  Alabama.— Nothing  in  the  act  of 

Biarch  3, 1873,  relating  to  the  circuit  and  district  courts  for  the  middle  and 
northern  districts  of  Alabama  shall  affect  the  jurisdiction  ef  the  Supreme 
Court  to  hear  and  determine  any  cause  or  proceeding  pending  in  said 
court  at  the  date  of  said  act  on  writ  of  error  or  appeal  from  the  district 
courts  of  either  of  said  districts. 

§  697.  Points  certified  on  division  of  opinion  In  a  cir- 
cuit conrt.— When  any  question  occurs  on  the  hearing  or  trial  of  any 
criminal  proceeding  before  a  circuit  court  upon  which  the  judges  are 
divided  in  opinion,  and  the  point  upon  which  they  disagree  is  certified  to 
the  Supreme  Court  according  to  law,  such  point  shall  be  finally  decided 
by  the  Supreme  Court;  and  its  decision  and  order  in  the  premises  shall 
be  remitted  to  such  circuit  court  and  be  there  entered  of  record,  and 
shall  have  effect  according  to  the  nature  of  the  said  judgment  and  order. 
(See  sec  651  and  cases  cited.) 

Division  of  opinion.— A  division  of  opinion  upon  the  question  of 
granting  or  refusing  an  instruction  that  there  is  no  evidence  to  convict 
cannot  oe  certified  (U.  S.  v.  Bailey,  9  Peters,  367);  nor  on  a  motion  to 
quash  an  indictment  (U.  8.  v.  Bosenbun^  7  Wall.  580;  U.  8.  v.  Aveiy,  13 
Wall.  251):  nor  on  motion  for  a  new  trial  (U.  8.  v.  Daniel.  6  Wheat.  542); 
the  new  trial  ma^  be  granted  and  the  cause  submitted  to  the  jury  in  the 
presence  of  two  judges,  that  the  points  of  difference  may  be  tak»n  upon 
certificate.  (U.  8.  v.  FuUerton,  6  Blatchf.  275.)  A  division  of  opinion 
upon  a  question  arising  on  motion  in  arrest  of  judgment  may  be  oertifled. 
(U.  8.  V.  Kelly.  11  Wheat.  417.)  This  section  provides  for  division  on 
smgleppints  as  they  arise  on  the  trial,  and  not  for  a  transfer  of  the  whole 
case  (U.  8.  v.  Bailey.  9  Peters,  267);  and  if  the  whole  case  is  certified  it 
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will  be  dismissed.  (U.S.  v.  Briggs,  5  How.  208.)  The  certificate  alone 
can  be  examiaed  to  ascertaio  the  point  on  which  the  judges  differed,  and 
the  particular  point  must  be  therein  stated.    (TT.  S.  t.  Briggs,  5  How.  206.) 

Kevisloil  of  criminal  cases.— This  section  presents  the  only  mode 
of  revision  of  a  criminal  case,  and  this  without  bill  of  exceptions  (U.  S. 
T.  Gilbert,  2  Sum.  19),  as  a  writ  of  error  does  not  lie  from  the  Supreme  to 
the  circuit  court  in  such  cases.  (U.  S.  v.  Plummer,  3  Cliff.  1. )  If  the  judg- 
ment is  correct  it  will  be  affirmed  without  answering  all  the  questions  cer- 
tified; but  all  questions  certified  which  were  considered  in  the  final  deter- 
mination should  be  answered  where  judgment  is  reversed.  (U.  S.  v.  Reese, 
92  U.  S.  214.)  A  certificate  of  division  cannot  be  ^nted  if  the  judges 
ngree  in  opinion  and  there  is  not  doubt  enough  to  lustify  submitting  the 
question.    (Ex  parte  Gordon,  1  Black.  503.) 

Original  docnments.— The  power  to  transmit  original  papers  is 
confin^  to  such  as  require  actual  inspection  (Craig  v.  Smith,  100  U.  S. 
226);  and  where  inspection  is  material,  tne  court  may  direct  that  they  be 
transmitted  (The  Elsineur.  1. Wheat.  439);  but  original  afiidavits  used  in 
the  circuit  court  cannot  be  transmitted.  (Craig  v.  Smith,  100  U.  S.  226.) 
Yet  an  affidavit  taken  under  an  order  of  the  court,  but  not  arriving  until 
after  a  decree,  may  be  read  in  an  admiralty  case  (The  London  Packet,  2 
Wheat.  371);  but  if  taken  after  the  decree,  and  not  on  a  commission,  they 
cannot  be  read.    (The  London  Packet,  2  Wheat.  371. ) 

NefT  evidence— ^Jo  new  evidence  can  be  received  in  the  Supreme 
Court  in  a  case  in  equity,  but  it  is  heard  upon  the  proofs  sent  up  with  the 
record.  (Blease  v.  Gariington,  92  U.  8. 1.)  The  Supreme  Court  will  not 
take  testimony  of  a  witness  vira  voce,  but  will  direct  his  deposition  to  be 
taken  (The  Samuel,  3  Wheat.  77),  and  a  commission  to  take  it  may  be 
grantecL  (Hawthorne  v.  U.  S.,  7  Cranch,  107.)  It  may  be  allowed  for  the 
purpose  of  taking  testimony  discovered  since  taking  the  appeal  (The 
Western  Metropolis,  12  Wall.  389),  but  not  as  a  matter  of  course,  for  some 
Kitisfactory  excuse  must  be  made.  (The  Mabey,  10  Wall.  419;  S.  C,  13 
WalL  738;  The  Juniata,  91  U.  S.  366.)  It  should  issue  from  the  crcuit 
court  having  jurisdiction,  where  witnesses  are  found  (The  Ocean  Queen,  B 
Blatohf.  24);  and  application  must  be  first  made  to  the  Supreme  Court  for 
leave  to  introduce  the  new  evidence.  (The  Ocean  Queen,  BBlatchf.  '^4.) 
Where  the  commission  is  issued  in  the  usual  form,  the  entry  of  an  oruer 
therefor  will  be  deemed  waived.    (Rich  v.  Lambert,  12  Huw.  347.) 

§  «99.  Writs  of  error  nnd  appeals*  wlttaont  reference  to 
amount* — A  writ  of  error  may  be  allowed  to  review  any  final  judgment 
at  law.  and  an  appeal  shall  be  allowed  from  any  final  decree  in  equity 
hereinafter  mentioned,  without  regard  to  the  sum  or  value  in  dispute. 
First,  any  final  judgment  at  law  or  final  decree  in  equity  of  any  circuit 
court,  or  of  any  district  coiirt  acting  as  a  circuit  court,  or  of  the  supreme 
court  of  the  District  of  Coliunbia,  or  of  any  Territory,  in  any  case  touching 
patent-rights  or  copyrights.  Second,  any  final  judgment  of  a  circuit 
court,  or  of  any  district  court  acting  as  a  circuit  court,  in  any  civil  action 
brought  by  the  United  States  for  the  enforcement  of  any  retJenne  lair 
thereof.  Third,  any  final  judgment  of  a  circuit  court,  or  of  any  distiict 
court  acting  as  a  circuit  court,  in  any  civil  action  against  any  officer  of  the 
rerenue  for  any  act  done  by  him  in  the  performance  of  his  official  duty,  or 
for  the  recovery  of  any  money  exacted  by  or  paid  to  him  which  shall  have 
been  paid  into  the  treasury.  Fourth,  any  final  judgment  at  law  or  final 
decree  in  equity  of  any  circuit  coiurt,  or  of  any  district  court  acting  as  a 
circuit  court,  in  any  case  brought  on  account  of  the  deprivation  of  any 
right,  privilege,  or  immunity  secured  by  the  Constitution  of  the  United 
States,  or  of  any  right  or  privilege  of  a  cftizen  of  tlie  United  States. 
Fifth,  any  final  judgment  of  a  circuit  court,  or  of  any  district  court  acting 
as  a  drcuit  court,  in  any  civil  action  brou:;ht  by  any  person  on  account  of 
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injury  to  his  person  or  property  by  any  act  done  in  furtherance  of  any 
eonapiraey  mentioned  in  section  nineteen  hundred  and  eighty,  title  "  Civil 
Rights."  (?) 

In  general. — An  appeal  is  allowed  to  all  parties  under  this  section, 
without  regard  to  the  amount  in  controversy  (Philip  v.  Nock,  13  Wall.  185); 
but  it  can  only  be  taken  from  a  final  decree  (Potter  ▼.  Mack,  3  Fish.  428); 
and  a  decree  for  a  perpetual  injunction,  with  a  reference  to  ascertain  tlie 
damages,  is  not  a  miaf  decree  (Barnard  v.  Gibson,  7  How.  650;  Humeston 
Y.  Stainthorp,  2  Wall.  106);  it  is  not  final  until  after  the  coming  in  of  the 
master's  report.  (Potter  ▼.  Mack.  3  Fish.  428.)  Matters  in  discretion  are 
not  appealable;  so  a  motion  to  file  an  answer  after  default  is  addressed  to 
the  discretion  of  the  court,  and  not  subject  to  revision  (Dean  v.  Mason,  20 
How.  198);  or  to  file  a  supplemental  bill  (Dean  v.  Mason.  20  How.  198);  or 
a  motion  for  permission  to  retract  an  admission  in  the  answer.  (Jones  t. 
Moroh^kd,  1  Wall.  155.)  So,  if  costs  taxed  after  receipt  of  a  mandate  from 
the  Supreme  Court  are  less  than  five  thousand  dollars,  a  second  writ  of 
error  cannot  be  taken  (Sizer  v.  Many,  16  How.  98k  as  their  allowance  is  in 
the  discretion  of  the  court.  (Canter  v.  Amer.  Ins.  Co.,  3  Peters,  307.) 
When  a  dispute  arises  In  regard  lo  a  contract  which  is  not  provided  for  or 
regulated  by  Congress,  the  parties  stand  upon  the  same  ground  as  to  the 
right  of  appeal  as  litigants  in  other  cases.  (Wilson  v.  Sandford,  10 
How.  99.) 

Revenue  cases.— The  provisions  as  to  enforcement  of  the  revenue 
law  are  limited  to  eircuit  courts  (U.  S.  v.  Carr,  8  How.  1);  and  to  cases  in 
which  the  Dnited  States  is  plaintiff.  (Mason  v.  Gamble.  21  How.  390.) 
An  action  for  fraud  on  the  revenue  of  the  post-office  is  within  this  clause 
(U.  S.  ▼.  Bromley,  12  How.  88);  or  an  action  to  enforce  a  forfeiture  of 
goods  for  a  violation  of  the  internal  revenue  law  (Pettigrew  v.  U.  S.,  97  U. 
S.  385);  or  an  action  to  recover  the  proceeds  of  goods  so  seized.  (Pettigrew 
V.  U.  S.,  97  U.  S.  385.) 

§  699  a.  Appeal  nnder  Civil  and  Lesal  Ulghts  Act.— That 
all  cases  arising  under  the  provisions  of  this  act  in  the  courts  of  the  United 
States  shall  be  reviewable  by  the  Supreme  Court  of  the  United  States, 
without  regard  to  the  sum  in  controversy,  under  the  same  provisions  and 
regulations  as  are  now  provided  by  law  for  the  review  of  other  causes  in 
said  court.    (18  U.  S.  Stats.  337;  1  Sup.  Bev.  Stats.  149.) 

§  649.   In  accordance  with  sections  649  and  900  of  the 

Revised  Statutes,  where  there  does  not  seem  to  be  any  controveray  about 
the  special  finding  of  facts,  and  as  there  is  a  bill  of  exceptions  in  me  case 
which  very  f  airlypresents  the  only  question  at  issue,  we  proceed  to  ex- 
amine into  it.  (Banigan  v.  Bard,  134  U.  S.  291. )  No  question  is  open  for 
revision  by  the  Supreme  Court  as  an  appellate  trlbimal,  where  the  record 
discloses  no  finding  upon  the  facts.    (Lloyd  v.  McWilliams,  137  U.  S.  576.) 

§  700.  Cases  tried  by  the  circuit  court  without  the  In- 
tervention of  a  Jury.— When  an  issue  of  fact  in  any  civil  cause  in  a 
circuit  court  is  tried  and  determined  by  the  court  without  the  intervention 
of  a  jury,  according  to  section  six  himdred  and  forty-nine,  the  rulings  of 
the  court  in  the  progress  of  the  trial  of  the  cause,  if  excepted  to  at  the  time 
and  diily  presented  by  a  bill  of  exceptions,  may  be  reviewed  by  the  Su- 
preme Court  upon  a  writ  of  error  or  upon  appeid;  and  when  the  finding  is 
special  the  review  may  extend  to  the  determination  of  the  sufficiexK^  of 
the  facts  foimd  to  support  the  judgment.  (See  sec.  649.)  Where  no  bill 
of  exceptions  to  rulings  was  taken  on  the  trial  the  correctness  of  the 
findings  is  not  open  to  review.    (Preston  v.  Prather,  137  U.  8. 676. ) 

Note.— Prior  to  the  passage  of  this  act  causes  tried  by  the  court  could 
not  be  reviewed  on  writ  of  error.  (Guild  v.  Frontin,  18  How.  135;  Kelsey 
V.  Forsyth,  21  How.  85;  Campbell  v.  Boyreau,  21  How.  223.)  It  is  ibe  only 
section  providing  fur  a  review  in  the  Supreme  Coiuii  of  a  civil*  cause  where 
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ui  issue  of  fact  has  be<in  tried  in  the  circuit  court  otherwise  than  by  ai  . 
(Boogher  ▼.  Ins.  Co..  103  U.  S.  90.)  A  general  exception  to  a  special  find- 
ing is  not  sufficient  for  revision.  (Insurance  Co.  ▼.  lica,  21  Wall.  158.)  No 
exception  can  be  taken  to  a  refusal  of  the  circuit  court  to  make  a  special 
finding  of  facts.    (Insurance  Co.  v.  Folsom,  18  Wall.  237.  > 

Trial  by  the  court.— Where  a  party  is  present  and  goes  to  trial 
before  the  court  without  objection,  he  will  be  deemed  to  have  waived  a 
jury  trial  (PhUlipsv.  Preston.  5  How.  278;  Gilman  v.  Ulinols  &  M.  Tel. 
Co.,  91 U.  S.  603);  but  if  there  is  nothing  to  show  that  he  or  his  counsel 
were  present,  it  is  error  for  the  court  to  try  the  issues  without  a  jury. 
^Kearney  v.  Case.  12  WalL  275.)  If  the  record  shows  a  waiver  of  a  jury  trial, 
but  not  that  such  waiver  was  in  writing,  it  is  sufficient  to  support  the  judg- 
ment but  not  to  authorize  a  review  of  the  rulings.  (Kearney  v.  Case,  12 
Wall.  275.)  A  recital  in  the  record  that  a  jury  is  waived  is  conclusive  of 
an  agreement  to  waive  it.  (Fleitas  v.  Cockran,  101  tJ.  S.  301.)  A  state- 
ment of  facts  filed  after  judgment  is  no  evidence  of  a  waiver.  (Flanders 
V.  Tweed,  9  Wall.  425.)  If  the  record  does  not  show  a  waiver,  judgment 
may  be  reversed  and  the  case  remanded.  (Flanders  v.  Tweed,  9wall. 
425.  See  additional  notes,  p.  895.)  Rulings  at  the  trial  of  an  action  at 
law,  without  a  jury ,  when  there  had  been  no  waiver  of  a  jiuy  by  stipula- 
tion in  writing  signed  by  the  parties  or  their  attorneys,  and  filed  with  the 
clerk,  are  not  reviewable  under  this  section.  (Bond  v.  Brown,  112  U.  S. 
604;  Paine  v.  Cent  Vt.  Railroad,  118  U.  S.  152;  Dundee  Mortgage  Co.  ▼. 
Hughes.  124  U.  S.  157;  Roberts  v.  Benjamin.  124  U.  S.  64.) 

Kullngft. — If  the  case  was  tried  by  the  court,  the  improper  rejection  of 
evidence  is  a  proper  subject  for  a  bill  of  exceptions  (Arthurs  v.  Hart,  17 
How.  6)-  but  if  the  testimony  is  cumulative,  judgment  will  not  be  reversed 
if  it  could  not  have  infiuenoed  the  result.  (Arthurs  v.  Hairt,  17  How.  6.) 
So  the  admission  of  immaterial  evidence  is  no  sufficient  reason  for  revers- 
ing a  judgment  when  it  would  not  have  injuriously  affected  the  party 
objecting.  (Mining  Co.  v.  Taylor,  100  U.  S.  37.)  The  ruling  on  admission 
of  evidence  must  be  properly  excepted  to.  (Tyng  v.  Grinnefl,  92  U.  S.  467; 
Weems  v.  George,  15  How.  190;  Campbell  v.  Boyreau,  21  How.  223;' see 
Field  v.  XJ.  S.,  9  Peters,  182.)  If  the  judge  refuses  an  instruction  at  the 
dose  of  plaintiff's  case  that  the  evidence  is  not  sufficient  'to  entitle 
plaintiff  to  recover,  the  ruling  is  subject  to  review  (Insurance  Co.  v.  Fol- 
som,  18  Wall.  237;  S.  C.  9  Blatchf.  201);  but  the  rulmgs  of  the  judge  on 
prayers  for  instructions  to  submit  to  the  jury  cannot  be  reviewed.  (Dirst 
V.  Morris,  14  WalL  484;  Crews  v.  Brewer,  19  Wall.  70;  Cooper  v.  Omohun- 
dro,  19  Wall.  65;  see  Miller  v.  Life  Ins.  Co..  12  Wall.  285.)  A  refusal  to 
grant  a  new  trial  is  not  subject  to  review,  as  the  granting  or  refusing  is  in 
the  discretion  of  the  court  (Cooper  v.  Omohundro,  19  Wall.  65);  so  of  the 
allowance  of  time  for  the  production  of  further  evidence  (Gilman  v.  Illi- 
nois &  M.  TeL  Co.,  91  U.  S.  603);  or  a  ruling?  on  motion  to  strike  out  a 
judgment  entered  on  the  pleadings.  (Cheang  Kee  v.  U.  8.,  3  WalL  320.) 

*  FindlnSft*— The  court  under  this  section  may  determine,  as  in  case  of 
a  special  verdict,  whether  the  facts  in  the  agreed  statement  are  sufficient 
to  sustain  the  judgment,  although  the  finding  of  the  circuit  court  was  in 
form  generaL  (Supervisors  v.  Kennicott,  103  U.  S.  554.)  The  findings  of 
the  court  are  conclusive.  (Davis  v.  Fredericks,  104  U.  S.  618.)  In  cases  of 
trials  not  by  jury,  a  statement  of  facts  is  necessary  to  enable  this  court  to 
review  the  decision  of  the  court  below.  (Bonni  field  v.  Price,  4  Morr. 
Trans.  357.)  Where  the  finding  is  general,  no  question  of  law  is  subject  to 
review  except  those  growing  out  of  the  rulinfis  (Dirst  v.  Morris,  14  Wall. 
484;  Insurance  Co.  v.  Folsom,  18  WalL  237;  Cooper  v.  Omohundro,  19 
WalL  65;  Crews  v.  Brewer.  19  Wall  70  )  If  the  judge  finds  the  facts,  and 
then  proceeds  to  deduce  therefrom  another  fact,  the  conclusion  may  be 
revised.  (French  v.  Edwards.  21  Wall  147.)  A  statement  of  facts  signed 
by  counsel  cannot  be  deemed  a  finding  of  facts.    (Bethell  v.  Matthews,  13 
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Wall.  1:  Eeaney  ▼.  Case.  13  WalL  276.)  An  opinion  reelting  lome  evi- 
dence, and  Btatinff  evidenee  instead  of  facto  found,  is  not  a  statement  of 
facto  (Insurance  Co.  v.  Tweed,  7  WalL  44);«and  a  statement  or  opinion 
filed  after  entry  of  judgment  cannot  be  K^arded  (Flanders  ▼.  Tweed,  9 
Wall.  425;  United  States  ▼  King,  7  How.  833;  see  McGaTock  t.  Woodliet 
20  How.  221);  so.  a  mere  report  of  the  evidence  is  not  a  sufficient  stotem^ii 
of  facto  (GrewB  ▼.  Brewer,  19  Wall.  70);  and  a  statement  filed  without  con- 
sent of  toe  parties  after  issue  and  service  of  the  writ  of  error  cannot  be 
regarded.  (Genere«  y.  Bonnemer,  7  Wall.  564:  Avendano  ▼.  Ctay,  8  WalL 
376.)  When  the  cause  is  tried  by  the  court  without  a  jury,  judgment  will 
be  aflBrmed  if  there  is  neither  a  special  verdict,  nor  an  agreed  statement  of 
facts,  nor  a  bill  of  exceptions  to  rulings.  (Minor  v.  Tilloteon.  2  How.  3^: 
Prentice  v.  Zane,  8  How.  470;  Guild  v.  Frontin,  18  How.  135;  Kelaey  v. 
Forqrth.  21  How.  84;  Lawler  v.  Claflin,  22  How.  23;  Orleans  ▼.  CMnee,  28 
How.  141;  GUman  v.  Hlinois  &  M.  Tel.  Co.,  91  U.  8. 603.)  The  dedsion  of 
the  circuit  court  on  the  wei^t  of  evidence  is  conclusive.  (Bond  v.  Brown, 
12  How.  254. 

Special  flndingB.— If  finding  of  the  facts  is  spedaLlt  should  be 
net  forth  on  the  record  in  the  nature  of  a  special  verdict.  (Hyde  v.  Boo- 
raem.  16  Peters,  169;  U.  8.  v.  King,  9  How.  833;  Weems  v.  George,  13 
How.  190;  see  Parsons  v.  Armor,  3  Peters,  413.)  If  there  is  a  special  find- 
ing, the  evidence  will  not  be  examined  to  see  whether  the  finding  is  right. 
(Sauletv.  Shepherd.  4  Wall.  502;  Copelin  v.  Ins.  Ca  9  Wall.  461;  Insur- 
ance Co.  V.  Folsom,  18  WalL  237;  Insurance  Co.  v.  8ea,  21  WaU.  158:  U.  8. 
V.  Dawson.  101  U  8.  569;  Tynff  v.  GrinneU,  92  U.  8.  467.)  The  review  ex- 
tends to  the  sufficiency  of  the  facts  found  to  support  the  judgment.  (Tyng 
V.  GrinneU.  92  U.  8.  467  )  If  not  sufficient  to  support  the  Judgment,  the 
case  may  be  remanded  for  trial  on  ocher  issues  involved^  therein.    (Ex 

E'e  French,  91  U.  8.  ^23.)  If  there  is  no  special  finding  of  facte,  the 
reme  Court  cannot  examine  the  evidence  to  determine  whether  it  is 
cient  to  support  the  judgment.  (Norris  v.  Jackson,  9  ^aU.  125: 
Geceres  v.  Campbell.  11  WalL  193;  Miller  v.  Life  Ins.  Co.,  12  WalL  285; 
Richmond  v.  Smith.  15  WalL  429;  Dickinson  v.  Planters'  Bank.  16  WalL 
250;  Ctote  v.  Marcy,  18  WalL  552:  Farrell  v.  TJ.  S.,  99  U.  8. 221.)  If  there 
is  no  error  in  making  up  the  findings  of  fact,  the  judgment  may  be  reversed 
and  a  new  trial_  awarded.    (Flanders  t-  Tweed.  9  Wall.  425. ) 

Exceptions  to  be  taken.— An  objection  to  the  admission  or  ex- 
clusion of  evidence  or  to  the  ruling  on  propositions  of  law  must  appear 
by  bill  of  exceptions  (Norris  v.  Jackson,  9  WaU.  125):  so  where  the  ob- 
jection is  that  the  evidence  was  not  sufficient  to  justify  'the  finding.  (Cu- 
cuUu  V.  Emmerling,  22  How.  83.)  If  the  verdict  is  generaL  only  such  rul- 
ings can  be  reviewed  as  are  presented  by  biU  (Norris  V.  Jackson,  9  WalL 
125;  MiUerv.  Life  Ins.  Co..  12  WaU.  285);  and  the  biU  of  exceptions  can- 
not be  used  to  bring  up  the  whole  testimony  for  review  (Dirst  v.  Morris,  14 
WalL  4S4;  see  Goddington  v.  Richardson,  10  WaU.  516);  but  whether  the 
finding  is  general  or  special,  the  rulings  If  excepted  to  may  be  reviewed 
(MUler  V.  Life  Ins.  Co..  12  WaU.  285);  and  no  biU  of  exceptions  is 
necessary  to  bring  up  on  the  record  the  findings,  whether  general  or  special 
(Insurance  Co.  v.  Boon.  95  U.  S.  117.)  l%e  mere  fact  that  other  evidence 
was  given  besides  what  is  foimd  in  the  biU  of  exceptions  is  no  objection  to 
the  examination  of  the  question  of  law  presented  by  it.  (Arthurs  v.  Hart, 
17  How.  6.)  A  general  exception  to  a  special  finding  is  not  sufficient 
(Insurance  Co.  v.  Sea,  21  Wall.  158);  and  no  exception  can  be  taken  to  a 
refusal  to  make  a  special  finding.  (Insurance  Co.  v.  Folsom,  18  WaU.  237.) 
Exceptions  to  rulings  of  the  court  must  be  taken  at  the  time.  (Nickerson 
V.  Steamship  Co..  4  Morr.  Trans.  360.)  The  court  refuses  to  consider 
errors  assigned  on  a  mere  motion  for  a  new  trial  and  not  made  part 
of  the  record  by  biU  of  exceptions.  (Levy  v.  Danzel,  3  Morr.  Trans. 
115.)  AUe^ted  errors  not  brought  to  the  attention  of  the  inferior 
court  cannot  be  considered.    (Davis  v.  Fredericks.  104  D*.  8.  618.)    Where 
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no  bill  of  exceptions  Is  taken,  this  court  cannot  consider  the 
validity  of  an  order  setting  aside  a  nonsuit.  (Loring  y.  Frue,  3  Morr. 
Trans.  174.)  Bills  of  exceptions  must  embody  me  eTidence.  or  refer  to 
the  evidence  contained  in  other  parts  of  the  record.  (Jones  v.  Buckell.  3 
Morr.  Trans.  556.)  A  prayer  for  instructions  presented  as  a  whole  is  prop- 
erly refused  if  any  of  them  is  erroneous.  (U.  S.  v.  Hough,  103  IT.  8  71) 
It  18  error  to  instruct  touching  the  law  applicable  to  facts  not  supported 
by  evidence.  (Jones  v.  Van  Benthuysen,  103  U.  8.  87.)  Where  the  bill  of 
exceptions  sets  forth  all  the  facts,  the  judgment  will  not  be  reversed, 
because  a  peremptory  instruction  was  given  to  return  a  verdict  in  favor  of 
the  plaintiff.  (Arthur  ▼.  Jacolqr,  103  U  8.  677.)  A  verdict  in  assumpsit  is 
amendable,  and  judgment  mi^  be  rendered  thereon  for  the  damages 
thereby  caused. •  (Miles  v.  UTS  ,  103  U.  8.  261.)  An  amended  bill  filed 
without  leave  eight  years  after  a  bill  in  eqtdty  had  been  filed  will  be  dis- 
n^urded  on  appeal.  (Terry  v.  McCluro,  103  U.  8.  442.  An  order  made  by 
the  court  below  by  oonsent  of  parties  is  binding  on  them  on  appeal. 
(Water  Works  Co.  v.  Barrett,  103  U.  8.  516  )  A  cause  not  entitled  to 
precedence  will  not,  over  objections,  be  advanced  in  order  to  be  heard 
before  another  case  on  the  docket.  (Lousiana  vs.  New  Orleans,  103  U.  8. 
521 )  Where  the  oiUy  question  presented  arises  on  the  finding  of  facts, 
the  appeal  wHI  be  ^smissed.  (Nickerson  v.  Merchants'  S.  Oa,  12  Fed. 
Rep.  325,  note.) 
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CHAPTER   XIY. 

PROVISIONS  COMMON  TO  MORE  THAN  ONE  COURT  OR  JUBGE. 

§  225.  Exclusiye  jurisdiction  of  courts  of  United  States. 

§  226.  Oath  of  United  States  judges. 

§  227.  Judges  prohibited  from  practicing  law. 

§  228.  Judges  resigning  entitled,  in  certain  cases,  to  salary  for  life. 

§  229.  Criers  of  the  courts— Attendants  on  juries. 

§  230.  Property  in  hands  of  receiver. 

§  231.  That  every  receiver  may  be  sued  without  previous  leave  of  ooiut. 

§  232.  Issue  of  search-warrants. 

§  233.  Wsurrant  to  custom  officers. 

§  234.  Warrant  to  revenue  officers. 

§  235.  Mandamus. 

§  236.  Power  to  issue  writs. 

§  237.  Writs  of  »«  exeat. 

§  238.  Temporary  restraining  orders. 

§  239.  Injunctions 

§  240.  Injunction  to  stay  proceedings  in  State  courts. 

^  241.  Laws  of  the  States,  rules  of  decision. 

§  242.  Proceedings,  civil  and  criminal,  in  vindication  of  oivU  rights. 

§  243.  When  suits  in  equity  may  be  maintained. 

§  244.  Power  to  order  production  of  books  and  writings  In  actions  at  law. 

§  245.  Power  to  impose  oaths  and  punish  contempts. 

§  246.  Occupants  of  lands  —Remedies  for  improvements. 

§  247.  New  trials. 

§  248.  Power  to  hold  to  security  for  the  peace  and  good  behavior . 

§  249.  Power  to  enforce  awards  of  foreign  consuls,  etc. ,  in  certain  cases. 

§  250.  Proceedings  to  enjoin  comptroller  of  the  currency. 

§  251.  Suits,  where  brought. 

§  252.  Parties  may  plead  their  own  causes. 

§  253.  Officers  forbidden  to  practice  as  attorneys. 

§  254.  Penalty. 

§  255.  Final  record— How  mad& 

§  225  (711).  ExclnsiTe  Jurisdiction  of 
courts  of  United  States* — ^The  junsdiction 
vested  in  the  courts  of  the  United  States,  in  the 
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cases  and  proceedings  hereinafter  mentioned,  shall 
be  exclusive  ot*  the  courts  of  the  several  States — 

First.  Of  all  crimes  and  offenses  cognizable 
under  the  authority  of  the  United  States. 

Second.  Of  all  suits  for  penalties  and  forfeitures 
incurred  under  the  laws  of  the  United  States. 

Third.  Of  all  civil  causes  of  admualtj  and  mar- 
itime jurisdiction;  saving  to  suitors,  in  all  cases^ 
the  right  of  a  common-law  remedj,  where  the  com- 
mon law  IB  competent  to  give  it. 

Fourth.  Of  all  seizures  under  the  laws  of  the 
United  States,  on  land  or  on  waters  not  within 
admiraltj  and  maritime  jurisdiction. 

Fifth.  Of  all  cases  arising  under  the  patent- 
right  or  copyright  laws  of  the  United  States. 

SixtL  Of  all  matters  and  proceedings  in  bank- 
ruptcy. 

Seventh.  Of  all  controver.sies  of  a  civil  nature, 
where  a  State  is  a  party,  except  between  a  State 
and  its  citizens,  or  between  a  btate  and  citizens  of 
other  States,  or  aliens.     (Rev.  Stats,  sec.  711.) 

By  the  statutes  of  the  United  States,  Federal  courts 
have  jurisdiction,  exclusive  of  the  courts  of  the  several 
States,  of  *'  all  crimes  and  offeudes  cogniz-ible  under  the  au- 
thority of  the  Unit«Hi  States. "  ( Rev.  ^tats.  sec.  711,  cL  1; 
Cross  V.  State,  132  U.  S.  132;  Thomas  v.  loney,  134  U.  a 
372. )  Sec  7 11  defines  the  cases  in  which  '*  the  j  arisdiction 
vested  in  the  courts  of  the  United  States"  shall  he  **  ex- 
clusive of  the  courts  of  the  several  State«,"  and  amons 
such  are  '*  all  suits  for  penaHiesand  forfeitures  incurred 
under  the  laws  of  the  United  States."  (First  Nat.  Bank 
of  Charlotte  v.  Morgan,  132  U.  S.  141 . )  The  criminal  juris- 
diction of  the  Federal  courts  does  not  extend  to  the  great 
lakes  and  their  connecting  waters.  (Ex  parte  Byers,  32 
Fed.  Rep.  404.)  The  common-law  rule  that  gut  ^am  ac- 
tions on  penal  statutes  do  not  survive,  prevails  in  the  Fed- 
FxD.  FS0C.-4C* 
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eral  courts  as  to  actions  on  penal  statutes  of  the  United 
States,  even  in  States  where  the  statutes  of  the  State  al- 
low suits  on  State  penal  statutes  after  the  death  of  the 
offender.     (Schreiber  ▼.  Sharplesa,  110  U.  S.  76.) 

§226(712).  OathorUnitedStatesJudgres. 

The  justices  of  the  Supreme  Court,  the  cii-cuit 
judges,  and  the  district  judges,  hereafter  appointed, 
shall  take  the  following  oath  before  they  proceed 
to  perform  the  duties  of  their  respective  offices: 

"  I, ,  do  solemnly  swear  (or  affirm)  that 

I  will  administer  justice  without  respect  to  per- 
sons, and  do  equal  right  to  the  poor  and  to  the  rich, 
and  that  I  will  faithfully  and  impartially  discharge 
and  perform  all  the  duties  incumbent  on  nie  as 

,  according  to  the  best  of  my  abilities  aiKi 

understanding,  agreeably  to  the  Constitution  and 
laws  of  the  United  States:  So  help  me  God."  (Rev. 
Stats,  sec.  712.) 

§  227  (713).      Judgres   prohiMted  firom 

practicing  la^^* — It  shall  not  be  lawful  for 
any  judge  appointed  under  the  authority  of  the 
United  States  to  exercise  the  profession  or  euiploy- 
ment  of  counsel  or  attorney,  or  to  be  engaged  in 
the  practice  of  the  law.  And  any  person  offend- 
ing against  the  prohibition  of  this  section  shall  lie 
deemed  guilty  of  a  high  misdemeanor.  (Rev.  Stats, 
sec.  713.) 

§  228  (714).  Jndsres  resisrnins:  entitled* 
in  certain  cases,  to  salary  for  life. — When 
any  judge  of  any  court  of  the  United  States  re- 
signs his  office,  after  having  held  his  commission  as 
such  at  least  ten  years,  and  having  attained  the  age 
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of  seventy  years,  he  shall,  during  the  residue  of 
his  natural  life,  receive  the  same  salary  which  was 
by  law  payable  to  him  at  the  time  of  his  resigna- 
tion. 

A  decree  made  by  a  judge  after  resignation  but  before 
the  appointment  of  his  successor  is  made  by  a  judge  de 
factOy  and  is  valid.     (Northrup  v.  Gregory,  2  Abb.  U.  S. 
503.) 

• 

§  229  (715).  Criersoftlie  courts— Attend- 
ants on  Juries. — ^The  circuit  and  district  courts 
may  appoint  criers  for  their  courts,  to  be  allowed 
the  sum  of  two  dollars  per  day,  and  the  marshals 
may  appoint  such  a  number  of  persons,  not  exceed- 
ing fi^e,  as  the  judges  of  their  respective  courts 
may  determine,  to  attend  upon  the  grand  and  other 
juries,  and  for  other  necessary  purposes,  who  shall 
be  allowed  for  their  services  the  sum  of  two  dollars 
per  day,  to  be  paid  by  and  included  in  the  accounts 
of  the  marshal,  out  of  any  money  of  the  United 
States  in  his  hands.  Such  compensation  shall  be 
paid  only  for  actual  attendance,  and  when  both 
courts  are  in  session  at  the  same  time,  only  for  at- 
tendance on  one  court.     (Rev.  Stats,  sec.  715.) 

§  230  (2).  Property  in  hands  of  receiver. 

— "Whenever  in  any  cause  pending  in  any  court  of 
the  United  States  there  shall  be  a  receiver  or  man- 
ager in  possession  of  any  property,  such  receiver 
or  manager  shall  manage  and  operate  such  property 
according  to  the  requirements  of  the  valid  laws  of 
the  State  in  which  such  property  shall  be  situated, 
in  the  same  manner  that  the  owner  or  possessor 
thereof  would  be  bound  to  do  if  in  possession 
thereof.     Any  receiver  or  manas;er  who  shall  will- 
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fully  violate  the  provisions  of  this  section  shall  be 
deemed  guilty  of  a  misdemeanor^  and  shall,  on 
convict'on  thereof,  be  punished  by  a  fine  not  ex- 
ceeding three  thousand  dollars,  or  by  imprisonmeijt 
not  exceeding  one  year,  or  by  both  said  punish- 
ments, in  the  discretion  of  the  court.  (25  U.  S. 
Stats.  433,  sec.  2.) 

Property  in  XHMsession  of  receiver. — ^Where  the 
property  iu  litigation  is  in  the  possession  of  a  receiver  of 
the  circuit  court,  such  possession  draws  to  it  the  right  to 
decide  conflicting  claims  to  its  ultimate  possession  and 
control.  (Morgan's  La.  ft  Tex.  R.  &  S.  Ck>.  ▼.  Texas 
Cent.  R.  Co.,  137  U  S.  171;  Milwaukee,  etc.  R.  Co.  v. 
Soutter,  69  U.  8.  2  Wall.  609;  People's  Bank  v.  Calhoun, 
102  U.  S.  256;  Krippendorf  v.  Hyde,  110  U.  S.  276.)  A 
receiver  appointed  before  the  remoyal,  remains  in  posses- 
sion untU  ne  b  removed.  (Hinckley  ▼.  Railroad  Co.,  1U> 
U.  S.  153.)  An  attachm«>nt  suit,  being  the  first  levied, 
was  removed  to  the  Federal  court,  the  State  court  direct- 
iui^  the  receiver  to  retain  so  much  of  the  fund  as  belonged 
to  that  suit  and  pay  the  balance  into  the  registry  of  the 
State  court,  which  was  done.  On  the  fiiilure  of  the  re- 
moved attachment  in  the  Federal  court,  the  fund  would 
not  be  returned  to  the  State  court  to  answer  subsequent 
attachments  not  rf'moved ;  but  by  the  receiver  should  be 
paid  under  the  order  of  the  State  court.  (Mack  v.  Jones, 
31  Fed.  Hep.  189.) 

§  231  (3)     Yhat  eT-ery  i^eceiTer  anay  1»e 
sued  witlioiit  preTions  lea^e  of  court* — 

Every  receiver  or  manager  of  any  property  appointed 
by  any  court  of  the  U  nited  States  may  be  sued  in 
Inspect  of  any  act  or  transaction  of  his  in  carrying  on 
ihe  business  connected  with  such  property,  without 
tlie  previous  leave  of  the  court  in  which  such  re- 
ceiver or  manager  was  appointed ;  but  such  suit 
shall  be  subject  to  the  general  equity  jurisdictii»n 
of  the  court  in  which  such  receiver  or  manager  was 
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appointed,  so  far  as  the  same  shall  be  necessary  to 
the  ends  of  justice.     (25  U.  S.  Stats.  433,  sec.  3.) 

Under  section  3  of  the  Act  of  March  3,  1887,  a  judg- 
ment rendered  in  an  action  in  a  State  court  against  a  re- 
ceiver appointed  in  an  action  in  a  Federal  circuit  court  in- 
stitnted  prior  to  the  passage  of  the  act,  and  which  suit  in 
the  State  court  had  been  brought  without  the  consent  of 
the  court  appointing  such  receiver,  was  not  conclusive  as 
against  him,  but  was  subject  to  the  equity  jurisdiction  of 
the  court  appointing  him.  (Missouri  Pac.  R.  Co.  T.  Texas 
Pao.  R.  Co.,  41  Fe£  fiep.  3il.)  A  suit  against  a  receiver 
appointed  by  a  Federal  court,  brought  without  leave,  is  re- 
movable^ since  it  involves  the  construction  of  the  pro- 
visions of  the  amendatory  Act  of  March  3, 1887,  permitting 
a  suit  in  a  State  court  against  a  receiver  appointed  by  a 
Federal  court.  (Evans  ▼.  Dillin^m,  43  Fed.  Rep.  177.) 
A  suit  to  recover  property  acquired  by  the  removing  de- 
fendant as  receiver  of  a  natkmal  bank  by  authority  of  the 
laws  of  the  UnitedState8,ari8es  under  the  lawsof  the  United 
States  within  the  meaning  of  the  Removal  Act  of  August 
13,  1888.  (Sowles  v.  Witters,  43  Fed.  Rep.  700.)  An  ac- 
tion between  a  receiver  of  an  insolvent  national  bank  and  a 
depositor,  involving  only  the  right  of  set-off  of  deposits 
against  notes  due  by  the  depositor,  does  not  prevent  a  Fed- 
eral question  under  Revised  Statutes,  sec.  5342.  (Te- 
hau  V.  First  Nat.  Bank,  39  Fed.  Rep.  577.)  Where  re- 
ceivers of  a  railroad  running  through  Arkansas,  who  were 
appointed  in  that  State,  hi^l  removed  into  another  State, 
Iieldf  that  the  court  would  authorize  them  to  be  sued  in  the 
State  courts  of  Arkansas  by  service  on  their  station  agents 
or  clerks  therein.  (Central  Trust  Co.  of  N.  Y.  v.  St. 
Louis  A.  &  T.  R.  Co.,  40  Fed.  Rep.  426.) 

§  232.  Imine  of  seardt-^vrarrants  in  cer- 
tain cases. — The  several  judges  of  courts  estab- 
lished under  the  laws  of  the  United  States  and  the 
commissioners  of  such  courts  may,  upon  proper  oath 
or  affirmation,  within  their  respective  jurisdictions, 
issue  a  search-warrant  authorizing  any  marshal 
of  the  United  States,  or  any  other  person  specially 
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mentioned  in  such  warrant,  to  enter  any  house, 
store,  building,  boat,  or  other  place  named  in  such 
warrant,  in  the  day-time  only,  in  which  there  shall 
appear  probable  cause  for  believing  that  the  manu- 
facture of  counterfeit  money,  or  the  concealment 
of  counterfeit  money,  or  the  manufacture  or  con- 
cealment of  counterfeit  obligations  or  coins  of  the 
United  States  or  of  any  foreign  government,  or 
the  manufacture  or  concealment  of  dies,  hubs, 
molds,  plates,  or  other  things  fitted  or  intended  to 
be  used  for  the  manufacture  of  counterfeit  money, 
coins  or  obligations  of  the  United  States  or  of  any 
foreign  government,  or  of  any  bank  doing  business 
under  the  authority  of  the  United  States  or  of  any 
State  or  Territory  thereof,  or  of  any  bank  doing 
business  under  the  authority  of  any  foreign  govern- 
ment or  of  any  political  division  of  any  foreign 
government,  is  being  carried  on  or  practiced,  and 
there  search  for  any  such  counterfeit  money,  coins, 
dies,  hubs,  molds,  plates,  and  other  things,  and  for 
any  such  obligations,  and  if  any  such  be  found,  to 
seize  and  secure  the  same,  and  to  make  return 
thereof  to  the  proper  authority;  and  all  such 
counterfeit  money,  coins,  dies,  hubs,  molds,  plates, 
and  other  things,  and  all  such  counterfeit  obligations 
so  seized,  shall  be  forfeited  to  the  United  States. 
[Approved  February  10,  1891.]  (26  U.  S.  Stats. 
743.) 

§  233.  IVarramt  to  search  to  c«stonft 
officers* — If  any  collector,  naval  officer,  surveyor, 
or  other  person  specially  appointed  by  either  of 
them,  or  inspector,  shall  have  cause  to  suspect  a 
concealment  of  any  merchandise  in  any  particular 
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dwelling-house,  store,  building,  or  other  place,  they, 
or  either  of  them,  upon  proper  application  on  oath 
to  any  justice  of  the  peace,  shall  be  entitled  to  a 
warrant  to  enter  such  house,  store,  or  other  place, 
iu  the  day-time  only,  and  there  to  search  for  such 
merchandise,  and  if  any  shall  be  found  to  seize 
and  secure  the  same  for  trial;  and  all  such  mer- 
chandise, on  which  the  duties  shall  not  have  been 
I  aid  or  secui-ed  to  be  paid,  shall  be  forfeited.  (Rev. 
Stats,  sec.  3066.) 

§  234.  ^Warrant  may  Issue  to  Interital 
reTenae  officer. — ^The  several  judges  of  the  cir- 
cuit and  district  courts  of  the  United  States  and 
commissioners  of  the  circuit  courts  may,  within 
their  respective  jurisdictions,  issue  a  search- war- 
rant, authorizing  any  internal  revenue  officer  to 
search  any  premises  within  the  same,  if  such  offi- 
cer makes  oath  in  writing  that  he  has  reason  to 
believe,  and  does  believe,  that  a  fraud  upon  the 
revenue  has  been  or  is  being  committed  upon  or  by 
the  use  of  the  said  premises.  (Rev.  Stats,  sec. 
3462.) 

§  236  (716).  Power  to  issae  writs.~The 
Supreme  Court  and  the  circuit  and  district  courts 
shall  have  power  to  issue  writs  of  scire  /acicis. 
They  shall  also  have  power  to  issue  all  writs  not 
specifically  provided  for  by  statute,  which  may  be 
necessary  for  the  exercise  of  their  respective  juris- 
dictions, and  agreeable  to  the  usages  and  principles 
of  law.     (Rev.  Stats,  sec.  716.) 

Writ  of  certiorari. — Rnssell  v.  Thomas,  31  Leg.  Int. 
189;  Kx  parte  Vau  Orden,  3  Blatchf.  166;  Patterson  v. 
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U.  S.,  2  Wheat.  221 ;  Ex  parte  Martin,  5  Blatchf .  903;  Ex 
parte  Siupp,  12  Blatchf.  501;  Ex  parte  Bollin»n,  4  Cranch, 
75;  Ex  parte  Buford,  3  Crauch,  76;  U.  S.  v.  Young,  94 
U.  S.  258;  Ex  parte  Vallandigham,  1  WalL  243;  U.  S.  v. 
Adams,  9  Wall  661. 


§236.  mandamus.— The  United  States  courts 
shall  have  j  urisdiction  upon  the  relation  of  any  person 
or  persons,  iirm  or  corporation,  to  issue  a  writ  or  writs 
of  mandamus  against  a  common  carrier,  command- 
ing such  carrier  to  move  and  transport  traffic,  or 
to  f  uniish  cars  or  other  facilities  for  transportation 
for  the  party  applying  for  the  writ,  under  the  Act 
of  March  2, 1889,  amendatory  of  an  Act  to  regulate 
Commerce,  approved  February  4,  1887.  (25  XJ.  S. 
Stats.  862,  sec.  19.)  Circuit  courts  have  jurisdic- 
tion to  compel  common  carriers,  under  the  Inter- 
state Commerce  Act,  to  publish  rates  of  fares  and 
freights.     (24  XJ.  S.  Stats.  382.) 

Writ  of  mandamiiB. — ^Wheeling  v.  Mayor,  1  Haghes, 
90;  Graham  v.  Norton,  15  Wali  427;  U.  S.  v.  New 
Orleans,  98  U.  8.  381;  Riggs  v.  Johnson,  6  Wall.  166;  Ex 
parte  Holman,  28  Iowa,  88;  Supervisors  v.  U.  S.,  4  WalL 
435;  Galena  v.  Amy,  24  How.  376;  Com.  v.  Sellew,  99 
U.  S.  624.  To  district  court.  (Smith  v.  Allen,  1  Faine, 
453;  The  New  England,  3  Sum.  495;  Ex  parte  Hoyt,  13 
Peters,  279;  The  Enterprise,  3  Wall.  Jr.  58.)  To  State 
courts.  (Ladd  v.  Tudor,  3  Wood  &  M.  325;  Fisk  v. 
Union  Pac.  R.  R.  Co.,  6  Blatchf.  362;  Hough  v.  West 
Trans.  Co.,  1  Biss.  425;  Rosenbaum  v.  Bauer,  120  U.  S. 
450;  Labette  County  v.  United  States,  112  U.  S.  217:  In 
re  Sherman,  124  U.  S.  364.) 

Writ  of  execution. — Waymanv.  Southard,  10  Wheal 
1 ;  Bank  of  U.  S.  v.  Halstead,  10  Wheat,  51. 

Writ  of  attachment.— Voss  v.  Luke,  1  Cranch  C.  C. 
331 ;  U.  S.  V.  Williams,  4  Cranch  C  C.  372. 

Writ  of  aBSistance.— Terrell  v.  Allison,  21  Wall,  289. 
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Writ  of  inhibition.— Penhallow  v.  Doane,  3  Dal!.  54. 

Writ  of  injunction  — An  injunction  will  not  be 
granted  by  a  United  States  court  to  interfere  with  the 
possession,  control,  or  disposition  of  property  in  the  hands 
of  the  State  court  (Hutchinson  v.  Green,  2  McCrary,  471); 
so  if  the  sheriff  has  possession  of  property  under  process 
of  the  State  court  he  cannot  be  displaced  by  process  from  the 
Federal  court  (Watson  v.  Jones,  13  Wall.  679);  nor  can  a 
Federal  court  interfere  with  property  in  the  hands  of  a  re- 
ceiver appointed  by  the  State  court  (M  ^rcantile  Trust  Co. 
▼.  Lamoille  Vul.  B.  R.  Co.  16  Blatchf.  324);  nor  can  a 
party  be  rest''ained  from  taking  possession  of  property 
which  a  judgment  of  the  State  court  requires  to  be  deliv- 
ered to  him.  (Watson  v.  Jones,  13  Wall.  679.  See  Clay- 
brook  V.  Owensboro,  16  Fed.  Rep.  303.) 

Writ  of  subpoena  — A  subpoBua  duces  tecum  cannot 
issue  to  a  witness  not  a  party  to  a  suit  to  compel  him  to 
bring  before  the  court  patterns  for  a  stove.  (In  re  Shepard, 
18  Blatchf.  226.) 

§  237  (717).  IVrlts  or  ne  exeat.--Writ8  of 
ne  exeat  may  be  granted  by  any  justice  of  the  Su- 
preme Court  in  cases  where  they  might  be  granted 
by  the  Supreme  Court;  and  by  any  circuit  justice  or 
circuit  judge  in  cases  where  they  might  be  granted 
by  the  circuit  court  of  which  he  is  a  judge.  But 
no  writ  of  ne  exeat  shall  be  granted  unless  a  suit  in 
equity  is  commenced,  and  satisfactory  proof  is  made 
to  the  court  or  judge  granting  the  same  that  the 
defendant  designs  quickly  to  depart  from  the 
United  States.     (Rev.  Stats,  sec.  717.) 

The  writ  cannot  be  issuei  unless  a  party  intends  to 
leave  the  United  States.  (Lowensbein  v.  Biembaum,  8 
Week  Note«,  163;  see  Patterson  v.  McLaughlin,  1  Cranch 
C.  C.  352;  Union  Mutual  Ins.  Co.  v.  Kellogjir,  5  Week. 
No^es,  477.)  To  obtain  the  writ,  the  party  must  swear 
po<>itiveIy  to  a  debt  or  to  a  belief  that  a  certain  balance  is 
due  him.    (Gernon  v.  Boccaline,  2  Wash.  C.  C.  130.)    It 
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CHAPTER   XIV. 

PROVISIONS  COMMON  TO  MORE  THAN  ONE  COUET  OR  JT7DOB. 

§  225.  Exclusiye  jurisdiction  of  courts  of  United  States. 

S  226.  Oath  of  United  States  judges. 

§  227.  Judges  prohibited  from  practicing  law. 

§  228.  Judges  resigning  entitled,  in  certain  cases,  to  salary  for  life. 

§  229.  Criers  of  the  courts— Attendants  on  juries. 

§  230.  Property  in  hands  of  receiver. 

§  231.  Tliat  every  receiver  may  be  sued  without  previous  leave  of  oavait, 

§  232.  Issue  of  search-warrants. 

§  233.  Warrant  to  custom  officers. 

§  234.  Warrant  to  revenue  officers. 

§  235.  Mandamus. 

§  236.  Power  to  issue  writs. 

§  237.  Writs  of  tie  exeat. 

§  238.  Temporary  restraining  orders. 

§  239.  Injunctions 

§  240.  Injunction  to  stay  proceedings  in  State  courts. 

§  241.  Laws  of  the  States,  rules  of  decision. 

§  242.  Proceedings,  civil  and  criminal,  in  vindication  of  dvil  rights. 

§  243.  When  suits  in  equity  may  be  maintained. 

§  244.  Power  to  order  production  of  books  and  writings  in  aetioos  al  law.  ' 

§  245.  Power  to  impose  oaths  and  punish  contempts.  I 

§246.  Occupants  of  lands— Remedies  for  improvements.  I 

§247.  New  trials.  I 

§  248.  Power  to  hold  to  security  for  the  peace  and  good  behavior . 

§  249.  Power  to  enforce  awards  of  foreign  consuls,  etc. .  in  certain 

§  250.  Proceedings  to  enjoin  comptroller  of  the  ourrenoy. 

§  251.  Suits,  where  brought. 

§  252.  Parties  may  plead  their  own  causes. 

§  253.  Officers  forbidden  to  practice  as  attorneys. 

§254.  Penalty. 

§  255.  Final  record— How  made. 

§  225  (711).  ExclnsiTe  Jurisdiction  or 
courts  of*  United  States* — ^The  jurisdiction 
vested  in  the  courts  of  the  United  States,  in  the 
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cases  and  proceedings  hereinafter  mentioned,  shall 
be  exciuiiive  of  the  courts  of  the  several  States — 

Eirst.  Of  all  crimes  and  offenses  cognizable 
under  the  authority  of  the  United  States. 

Second.  Of  all  suits  for  penalties  and  forfeitures 
incurred  under  the  laws  of  the  United  States. 

Third.  Of  all  civil  causes  of  admiralty  and  mar- 
itime jurisdiction;  saving  to  suitors,  in  all  cases^ 
the  right  of  a  common-law  remedy,  where  the  com- 
mon law  is  competent  to  give  it. 

Fourth.  Of  all  seizures  under  the  laws  of  the 
United  States,  on  land  or  on  waters  not  within 
admiralty  and  maritime  jurisdiction. 

Fifth.  Of  all  cases  arising  under  the  patent- 
right  or  copyright  laws  of  the  United  States. 

Sixth.  Of  all  matters  and  proceedings  in  bank- 
ruptcy. 

Seventh.  Of  all  controversies  of  a  civil  nature, 
where  a  State  is  a  party,  except  between  a  State 
and  its  citizens,  or  between  a  State  and  citizens  of 
other  States,  or  aliens.     (Rev.  Stats,  sec.  711.) 

By  the  statutes  of  the  United  States,  Federal  courts 
have  jurisdictioii,  exclusive  of  the  courts  of  the  several 
States,  of  "  all  ciitnes  and  offemies  cognizihle  under  the  au- 
thority of  the  United  States. "  ( Rev.  Stats,  sec.  71 1,  cL  1; 
Cross  ▼.  State,  132  U.  S,  132;  Thomas  v.  loney,  134  U,  8. 
372. )  Sec  711  defines  the  cases  in  which  ' '  the  j  urisdiction 
vested  in  the  oourts  of  the  United  States"  shall  he  **  ex- 
clusive of  the  courts  of  the  several  States,"  and  among 
such  are  '*  all  suits  for  penalties  and  forfeitures  incurred 
under  the  laws  of  the  United  States."  (First  Nat.  Bank 
of  Charlotte  v.  Morgan,  132  U.  S.  141 . )  The  criminal  juris- 
diction of  the  Federal  courti  does  not  extend  to  the  great 
lakes  and  their  connecting  waters.  (Ex  parte  Byers,  32 
Fed.  Rep.  404.)  The  common-law  ruletnat  qui  ^am  ac- 
tions on  penal  statutes  do  not  survive,  prevails  in  the  Fed- 
VXD.  Pxoa~4<. 
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circuit  court  (In  re  Dudley,  1  Penn.  L.  J.  302),  whea  it 
ceases  to  be  in  force  unless  an  order  is  maJe  tor  its  con- 
tinuance. (Parker  v.  Judges,  12  Wheat.  561;  Gray  v. 
Chicago,  Iowa  &  N.  R.  R.  Co.,  1  VVoolw.  63);  but  if  the 
circuit  court  refuses  to  dissolve  it,  it  may  be  treated  as  an 
order  for  its  continuance.  (Parker  v.  Judges,  12  Wheat. 
561.)  A  district  judge  cannot  sign  a  writ  oC  injunction 
i'l  vacation,  when  the  circuit  court  can  be  applied  to. 
(Goodyear  Dental  V.  Co.  v.  Folsom,  3  Fed.  Rep.  509.) 

§  240  (720.)  InJnBction  to  stay  proceed- 
ings in  State  coiirts*-~The  writ  of  injunction 
shall  not  be  granted  by  any  coui*t  of  the  United 
States  to  stay  proceedings  in  any  court  of  a  State, 
except  in  cases  where  such  injunction  may  be  au- 
thorized by  any  law  relating  to  proceedings  in  bank- 
ruptcy.    [See  sec.  5106.]     (Rev.  Stats,  sec.  720.) 

This  section  must  be  construed  in  connection  with  sec 
716.  (Sharon  v.  Terry,  1  L.  R.  A.  672  )  It  does  not 
apply  where  the  Feder^tl  cour  first  obtained  jurisdiction. 
(Id. )  The  prohibition  in  this  section  against  injunctions 
by  Federal  courts  to  stay  proceedings  in  a  State  court  ex- 
cept  in  bankruptcy  cases,  is  not  in  any  part  repealed  or 
abrogated  by  u.  S.  Rev.  Stats,  sec.  1979,  which  was  a 
part  of  the  Civil  Rights  Bill  of  1871.  (Hemsley  v.  Myera, 
45  Fed.  Rep.  283. ) 

Restraining  proceedings  in  State  courts. — This 

section  applies  to  the  restraint  of  suit:*,  which,  but  for  the 
injunction,  the  State  court  would  have  jurisdiction  over 
(lure  Long  Island  etc.  Trans.  Co.  5  Fed.  Rep.  628),  and 
only  such  as  are  commenced  in  a  State  court  before  pro- 
ceedings in  the  Federal  court  have  been  commenced  (risk 
V.  Union  Pac.  R.  Co.  10  Blatchf.  518);  for  if  a  suit  be 
commenced  in  the  Federal  court,  subsequent  proceedings 
in  a  State  court  may  be  restrained.  (Fisk  v.  Union  Pac. 
R.  Co.  10  Blatchf.  518.)  "  Proceedings  "  include  all  steps 
taken  in  a  suit  from  its  inception  to  final  process.  (U.  S. 
V.  Collins,  4  Blatchf.  142.)  This  section  is  an  inhioition 
against  staying  a  party  in  the  conduct  of  the  proceedings 
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in  a  State  court  a<i  much  as  an  inhibition  against  an  injunc- 
tion, maadamua  or  prohibition  directed  to  the  State  court 
(Fiak  V.  Union  Pac.  R.  Co.  6  Biatchf.  362);  and  its  inter- 
pretation is  restricted  by  sections  six  hundred  and  forty 
aad  six  hundred  and  forty-six  of  the  Revised  Statutes  to 
cases  where  the  jurisdiction  of  the  courts  of  the  United 
States  is  originally  invoked  for  the  purpose  of  staying  pro- 
ceedings in  th3  State  courts.  (Perry  v.  Sharpe,  8  Fed. 
Rep.  24.)  This  section  of  the  United  States  Revised 
Statutes  prohibits  Federal  courts  from  issuing  injunctions 
to  stay  proceedings  in  State  courts,  except  in  matters  of 
bankruptcy.  And  where  lands  were  sold  by  order  of  the 
bankruptcy  court,  the  sale  confirmed,  and  the  conveyance 
made  by  the  assignee,  the  Federal  court  was  held  to  be 
without  power  to  enjoin  a  sale  of  the  same  land  under  an 
order  of  the  State  court.  (Sargent  v.  Helton,  115  U.  S. 
348;  New  York  &  N".  K  R.  Co.  v.  Woodruff,  42  Fed.  Rep. 
468;  Tuchman  v.  Welch,  42  Fed.  Rap.  548;  Carpenter  v. 
Talbot,  33  Fed.  Rep.  637;  Chapman  v.  Brewer,  114  U.  S. 
158;  Hamilton  v.  Walsh,  23  Fed.  Rep.  420;  Hunt  v. 
Fisher.  29  Fed.  Rep.  801;  Yick  Wo  v.  Crowley,  26  Fed. 
Rep.  207;  Landerdale  Co.  v.  Foster,  23  Fed.  Rep.  516; 
McWhorter  v.  Halsted,  24  Fed.  Hep.  828;  Ex  parte 
Schulenburg,  25  Fed.  Rep.  211;  Weil  v.  Calhoun,  Id. 
865;  Wagner  v.  Drake,  31  Fed.  Reo.  851;  Suess  v.  Noble, 
Id.  855;  see  also,  French  v.  Hay,  22  Wall.  250;  Dietzsch 
V,  Huitlekoper,  103  U.  S.  494. )  An  entry  upon  lands  by 
petitioner  pending  con  lemnation  proceedings  in  a  State 
court  will  not  be  enjoined  by  a  Federal  court.  (Dillon  v. 
Kansas  City  S.  R  R.  Co.  43  Fed.  Rep.  109.) 

BestrictiozL  of  authority.— A  court  of  the  United 
States  cannot  enjoin  proceedings  in  a  State  court.  ( Diggs 
V.  Wolcott,  4  Cranch,  179;  Rogers  v.  City  of  Cincinnati, 
5  McLean,  337.  So  the  Supreme  Court  cannot  enjoin  pro- 
ceedings in  a  subordinate  State  court,  although  it  has  al- 
lowed a  writ  of  error  to  the  judgment  of  the  appellate 
court.  (The  Slaughter-house  Cases,  10  Wall.  273.)  The 
circuit  court  has  no  jurisdiction  over  the  procec'lings  of  a 
State  court.  (Bridges  v.  Sheldon,  18  Biatchf.  517;  Wat- 
son V.  Jones,  13  Wall.  679.)  Although  the  circuit  court 
has  no  jurisdiction  over  the  proceedings  in  a  State  courts 
Jfsn.  Paoc-  47. 
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yet  this  section  does  not  prevent  it  from  releasing  a  defend- 
ant  from  pmceps  oat  of  a  State  court  violating  its  pro- 
tection, or  to  prevent  abuse  of  its  privileges.  (Bridges  v. 
Sheldon,  18  Blatchf.  517;  S.  C,  7  Fed.  Rep.  45;  Hurst's 
Case,  4  DaU.  387. )  So  a  circuit  court  may  restrain  par- 
ties from,  taking  out  criminal  process  under  a  State  law 
which  impairs  the  obligations  ot  contract  (Louisiana  State 
Lottery  Co.  v.  Fitzpatrick,  3  Woods,  222);  nor  does  the 
section  prohibit  the  district  court,  after  a  transfer  of  the 
ship  aud  freight  under  the  ''limited  Liability  Act,"  from 
restraining  the  prosecution  of  any  suit  growing  out  of  the 
disaster  theretofore  commenced  and  then  pending  in  a 
Skate  court,  (in  re  Long  Island  etc  Trans.  Co. ;  5  Fed. 
Rep.  627. )  A  circuit  court  cannot  is«iue  an  injunction  to 
stay  proceedings  in  a  State  court.  (The  Slaughter-house 
Cases,  1  Woods,  21.)  An  injunction  to  restrain  suits  in 
the  State  court  for  the  collection  of  taxes  will  not  be 
granted  (Moore  v.  HoUiday,  4  Dill.  52);  but  under 
special  circumstances  a  temporary  injunction  to  restrain 
the  collection  of  retrospective  taxes  was  allowed. 
(IVfoore  V.  Holliday,  4  Dill.  52.)  Although  a  party  files  a 
bill  of  interpleader,  yet  he  cannot  restrain  a  defendant 
from  prosecuting  an  action  pending  in  the  State  court. 
(Cit^  Bank  v.  Skelton,  2  Blatchf.  14.)  Where  the  juris- 
diction  of  a  court  and  the  right  of  a  plaintiff  to  prosecute 
his  suit  have  once  attached,  that  right  cannot  be  arrested 
or  taken  away  by  proceedings  in  another  court.  (Peck  v. 
Jenness,  7  How.  625.)  So  if  a  marshal  is  sued  in  a  State 
court  for  taking  the  goods  of  a  third  person  on  a  writ  of 
execution,  the  proceedings  against  him  cannot  be  enjoined. 
(Evans  v.  Pack,  7  Bent.  L.  J.  409.)  This  section  prohibits 
the  issue  of  an  injunction  to  restrain  the  sale  of  property 
under  an  execution  issued  out  of  a  State  court,  although 
application  is  made  by  a  third  party  whose  property  is 
taken.  (Watson  v.  Bondurant,  2  Woods,  175;  S.  C.  30 
La.  An.  1;  Daly  v.  The  Sheriff,  1  Woods,  175;  Perry 
V.  Sharpe,  8  Fed.  Rep.  23 ;  contra.  Cropper  v.  Cobum,  2 
Curt.  465. )  The  holder  of  a  chattel  mortgas^e  cannot  en- 
join the  sheriff  from  selling  the  property  under  execution 
on  a  judgment  against  the  mortgagor.  (Rnggles  v.  Sim- 
onton,  3^  Biss.  325.)  Courts  of  the  United  States  have 
jurisdiction  over  executors  and  administrators  where  the 


555  COMMON  TO  MOBS  THAN  ONE  CiOURT.  §  240 

parties  have  the  requisite  citizenship,  and  this  jurisdiction 
is  not  birred  by  subsequent  proceedings  in  insolvency  in 
the  State  court.  In  such  case  the  courts  may  interpose 
in  favor  of  a  foreign  creditor  to  arrest  the  distribution  of 
any  surplus  of  the  estate  of  decedent.  (Green  v.  Creish- 
ton,  23  How.  90;  see  Youley  v.  Lavender,  21  Wall.  2?6; 
January  v.  Powell,  29  Mo.  22 1. )  The  circuit  court  can  not 
issue  an  injunction  to  prevent  a  police  officer  of  a  city  from 
serving  warrants  of  arrest  issued  by  a  State  court  for  vio- 
lation of  city  ordinances,  claimed  to  be  in  contravention  of 
the  fourteenth  amendment  of  the  United  States  Constitu- 
tion and  the  treaty  with  China.  (Yick  Wo  v.  Crowley, 
26  Fed.  Rep.  207. )  Between  courts  of  concurrent  juris- 
diction the  court  first  acquiring  jurisdiction  will  not  be  in- 
terfered with  by  another  court.  (Davis  v.  Life  Asso.,  11 
Fed.  Kep.  781;  Ward  v.  Todd,  103  U.  S.  327.) 

In  bankruptcy  courts. — Except  in  cases  arising 
under  the  bankrupt  law,  a  court  of  the  United  States  can- 
not enjoin  a  party  from  proceedint;^  in  a  State  court 
(Haines  v.  Carpenter,  91  U.  S.  254;  Dial  v.  Reynolds,  96 
U.  S.  340;  Chaffin  v.  St.  Louis,  4  Dill.  19;  Tifft  v.  Iron- 
clad Manuf.  Co.,  16  Blatchf.  48;  Hyde  v.  Bancroft,  8 
Bank  Reg.  24);  but  it  has  been  held  that  the  Bankrupt 
Act  does  not  authorize  district  courts  to  issue  injunctions 
to  State  courts,  nor  to  actors  or  parties  litigating  before 
them  (In  re  Campbell,  1  Bxak,  Reg.  166;  In  re  Bums,  1 
Biuik.  Refir.  174;  Peck  v.  Jenness,  7  How.  625;  Erwin  v. 
Lowry,  7  How.  172);  and  that  a  State  court  having  acquired 
iurismction,  a  United  States  court  has  no  authority  to  oust 
it.  (Clark  V.  Binninger,  3  Bank.  Reg.  518;  Tenth  Nat. 
Bank  v.  Sanger,  42  How.  Pr.  170;  Ex  parte  Dudley,  1 
Pa.  L.  J.  3(S.)  The  express  authority  of  bankruptcy 
courts  to  restrain  proceedings  in  State  courts  under  the 
bankrupt  law  extends  only  to  suits  against  the  bankrupt 
himself  (Rev.  Stats,  sec.  5106;  Gilbert  v.  Quimby,  1 
Fed.  Rep.  114);  and  the  implied  authority  extends  only 
to  proceedings  to  realize  the  assets,  and  bring  them  into 
the  custody  of  the  bankrupt  court.  (Rev.  Stats,  sec. 
4972;  Gilbert  v.  Quimby,  1  Fed.  Rep.  114.)  So,  although 
a  party  has  issued  an  attachment  from  a  State  court  to 
reach  a  dividend  in  bankruptcy,  he  cannot  be  restrained 
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by  inj  unction  from  the  Federal  court.  (Oilbert  v.  Qoimbyy 
1  Fed.  Rep.  111.)  It  may  prohibit  a  creditor  by  injunc- 
tioQ  from  proceeding  under  an  execution  issued  out  of  a 
State  court  (Irving  v.  Hughes,  2  Bank.  Reg.  61);  or  to 
enjoin  a  sheriff  and  parties  litigant  from  selUng  property 
on  execution.  (In  re  Mallory,  61  Bauk.  Reg.  22;  In  re 
Lady  Bryan  M in.  Co.,  6  Bank.  Reg.  252;  In  re  Atkinson, 
7  Bank.  Reg.  143).  It  may  allow  the  goods  to  be  sold 
under  the  execution  or  may  enjoin  proceeding  thereunder, 
(InreSchnepf,  1  Bank.  Reg.  190.)  Before  the  appointment 
of  assignees  the  petition  for  the  injunction  must  be  filed 
by  the  bankrupt,  but  after  their  appointment  may  be  filed 
by  the  assignees.  (In  re  Bowie,  1  Bank.  Reg.  628.)  The 
commencement  of  the  bankruptcy  proceedings  operates  as 
a  supersedeas  of  process  in  the  hands  of  the  sheriff  and  an 
injunction  against  all  other  proceedings,  until  the  question 
of  the  bankruptcy  shall  be  disposed  of.  (Jones  v.  Leach, 
1  Bank.  Reg.  595.)  The  bankrupt  court  may  restrain  a 
claimant  of  a  Uen  obtained  by  collusion  with  the  bankrupt 
from  proceeding  elsewhere  to  enforce  the  lien.  (Samson 
V.  Clark,  6  Bank.  Reg.  403.)  The  control  of  the  district 
court,  sitting  in  bankruptcy,  over  proceedings  in  the  State 
court  over  liens  and  mortgages  existing  upon  the  property 
of  the  bankrupt,  is  exercised,  not  ovw  the  State  courts 
themselves,  but  upon  the  parties,  through  injunction  or 
other  appropriate  proceedings  in  equity.  (£x  parte 
Christy,  3  How.  292.)  Where  the  circuit  court  has  juris- 
diction of  a  case  in  bankruptcy,  an  error  in  granting  an 
injunction  can  only  be  reviewed  after  a  final  decree.  (Ex 
parte  Schwab,  98  U.  S.  240.) 

On  cause  removed. — A  circuit  court  will  not  order  a 
stay  of  all  proceedings  in  a  State  court  in  a  cause  removed 
into  the  circuit  court  (Fisk  v.  Union  Pac.  R.  Co.,  6  Blatchf. 
362;  Perry  v.  Sharpe,  8  Fed.  Rep.  23);  but  after  removal  it 
has  jurisdiction  to  continue  in  force  an  injunction  allowed 
by  the  State  court  before  the  removal  (Smith  v.  Schwed, 
6  Fed.  Rep.  458;  and  see  Rev.  Stats,  sec.  640,  646;  Act  of 
March  3,  1 875,  sec.  4;  18  Rev.  Stats,  sec.  571. )  If  plaintiff, 
aft^r  removal,  brings  an  action  in  a  State  court,  upon  a 
judgment  rendered  therein  before  removal,  defendant  may 
file  a  bill  in  the  circuit  court  to  restrain  the  proceedings. 
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(French  v.  Hay,  22  Wall.  250.)  Where  a  State  court  im- 
properly refuses  a  petition  for  removal,  and  renders  final 
^udjj^ent  in  a  replevin  suit,  and  orders  plaintiffs  to  re- 
store the  property,  and  on  their  refusal  to  do  so  defendant 
sues  on  the  replevin  bond,  the  Federal  court  may  restrain 
the  proceedings  on  such  suit,  the  injunction  being  merely 
an  ancillary  proceeding,  and  not  forbidden  by  this  section. 
(Kern  v.  Huidekoper,  103  U.  S.  562.) 

§  241  (721).    I^aws  or  the  States,  rules  of 

decision.— The  laws  of  the  several  states,  except 
where  the  Constitution,  treaties,  or  statutes  of  the 
United  States  otherwise  require  or  provide,  shall 
be  regarded  as  rules  of  decision  in  trials  at  com- 
mon law,  in  courts  of  the  United  States,  in  cases 
where  they  apply.     (Rev.  Stats,  sec.  721.) 

Section  construed. — ^This  section  relates  to  the  na- 
ture and  principles  of  evidence,  and  also  to  competency 
of  witnesses.  (Conn.  Mut.  Life  Ins.  Co.  v.  Union  Tru&t 
Co.  112  U.  8.  250;  Ex  parte  Fisk,  113  U.  S.  713.) 

This  section,  originally  section  thirty-four  of  the  Judi- 
ciary Act  (1  Stats.  92),  is  construed  only  to  include  civil 
cases  at  common  law,  and  not  criminal  offenses  against 
the  United  States.  (United  States  v.  Keid,  12  How.  361.) 
It  is  limited  strictly  to  local  laws  (Swift  v.  Tyson,  16 
Peters,  1;  Boyce  v.  Tabb,  18  Wall.  546);  that  is  to  say, 
to  the  positive  statute  of  the  State  (Swift  v.  Tyson,  l6 
Peters,  1),  to  private  statutes  (Williamson  v.  Berry,  8 
How.  495),  ana  does  not  apply  to  questions  of  a  general 
nature  (Boyce  v.  Tabb,  18  Wall.  546),  as  to  contracts  of  a 
commercial  nature,  the  true  interpretation  of  which  is 
sought  in  the  doctrine  of  commercial  jurisprudence. 
(Swift  V.  Tyson,  16  Peters,  1;  Kailroad  Co.  v.  National 
Bank,  102  U.  S.  14;  Gates  v.  National  Bank,  100 
U.  S.  239 )  United  States  courts  adopt  and  follow 
the  decisions  of  the  State  courts  in  questions  which 
concern  merely  the  constitutions  (Luther  v.  Borden,  7 
How.  1;  Jefferson  Branch  Bank  v.  Skelly,  1  Black,  436) 
and  statutes  of  the  State  ( Luther  v.  Borden,  7  How.  1 ; 
Morgan  v.  Curtenius,  20  How,  1;  Jefferson  Branch  Bank 
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V  Skelly,  1  Black,  436),  given  by  the  highest  State  tribu- 
nal a3  part  of  the  law.  (Lavin  v.  Emigrant  Indust.  Sav. 
Bank,  1  Fed.  Rep.  690;  Christy  v.  Pric^eon,  4  Wall.  196; 
see  Leffingwell  v.  Warren,  2  Black,  603;  Shelby  v.  Gay, 
11  Wheat.  367.)  It  applies  to  the  construction  of  a  law 
providing  for  administration  of  estates  (Lavin  v.  Emigrant 
Indust  Sav.  Bank,  18  Blatchf.  11;  S.  C,  1  Fed.  Bep. 
641),  or  to  the  construction  of  devices  creating  estates 
in  fee  (Van  Rensselaer  v.  Kearney,  11  How.  297;  Car- 
roll V.  Lessee  of  Carroll,  16  How.  275);  but  the  mere 
construction  of  a  will  by  a  State  court  does  not,  as  the 
construction  of  a  statute  of  the  State,  constitute  a  rule  of 
decision  for  the  courts  of  the  United  States,  unless  such 
construction  had  been  so  long  acquiesced  in  as  to  become 
a  rule  of  property.  (Lane  v.  Vick,  3  How.  464)  It  ap- 
plies to  principles  establishing  title  to  real  property  (Suy- 
dam  V.  Williamson,  24  How.  427;  Chicago  City  v.  Rob- 
bins,  2  Black.  418);  and  the  construction  by  the  State 
snpreme  court  of  the  State  statutes  establishing  the  rule 
of  property.  (Green  v.  Neal,  6  Peters,  291;  Ross  v.  Da- 
val,  13  Peters,  45;  Lauriat  v.  Stratton,  18  Blatchf.  11;  S. 
C,  11  Fed  Rep.  107;  citing  Polk's  Lessee  v.  Wendel,  9 
Cranch,  98;  Jackson  v.  Chew,  12  Wheat.  162;  Nichols  v. 
Levy,  5  WalL  433. )  This  rule  of  decision  does  not  apply 
on  the  general  principles  of  equity  not  controlled  by  local 
law  or  usage  (Neves  v.  Scott,  13  How.  268;  Montejo  v. 
Owen,  14  Blatchf.  326),  nor  to  remedies  at  common  law 
or  in  equity  (RobiDson  v.  Campbell,  3  Wheat.  212);  but  a 
non-resident  complainant  can  ask  no  greater  relief  than  he 
could  were  he  to  resort  to  the  State  courts.  (Ewing  v.  St. 
Loais,  4  Wall.  413.)  The  rule  applies  on  questions  of 
jarisdictioa  of  inferior  courts  of  the  State  under  State  laws 
(Jeter  v.  Hewitt,  22  How.  352),  as  on  a  qaestion  to  sub- 
ject legal  and  equitable  interests  in  real  estate  to  the 
claims  of  creditors  (Nichols  v.  Levy,  5  Wall.  433);  but 
not  to  the  practice  of  allowing  ejectments  to  be  maintained 
on  equitable  titles  (Sheirburn  v.  Cordova,  24  How.  423; 
Fenn  v.  Holme,  21  How.  481),  nor  to  State  laws  regulat- 
ing proceedinss  on  execution  and  other  process  in  suits  at 
common  law  (Wayman  v.  Southard,  10  Wheat.  1;  Ross  v. 
Duval,  16  Peters,  45),  nor  to  all  rules  governing  procedure 
ftnd  practice  (Brown  v.  Van  Braam,  3  DalL  344);  but  it 
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applies  to  mles  of  evidence  (Haussknecht  v.  Claypool,  1 
Black,  431),  and  to  the  statutes  of  limitations  of  the  State 
(Leffingwell  V.Warren,  2  Black,  599;  Sayles  v.  Oregon  Cent. 
R.  Co.,  6  Sawy.  31;  Moores  v.  Citizens*  Nat.  Bank,  11  Fed. 
Rep.  624,  note),  as  limitations  of  actions  and  executions  on 
judgments  (Sayles  V.  Oregon  Cent.  R.  Co.,  6  Sawy.  31 ;  Sayles 
v.  I^nisville  City  R.  Co.,  9  Fed.  Rep.  513),  except  where  the 
laws  of  the  United  States  otherwise  provide,  as  in  patent 
cases.  (Sayles  v.  Oregon  Cent.  R.  Co.,  6  Sawy.  31 ;  Leffins- 
well  V.  Warren,  2  Black,  599;  Johnson  v.  Roe,  1  Fed. 
Rep.  695;  Ross  v.  Duval,  13  Peters,  45;  Sayles  v.  Louis- 
ville City  R.  Co.  9  Fed.  Rep.  513.)  The  decision  of  State 
courts  will  be  followed  as  to  the  construction  of  a  contract 
declared  by  the  State  court  void,  on  the  general  principles 
of  public  policy,  unless  the  ques^tion  was  whether  the  legis- 
lation impairs  the  obligation  of  the  contract.  (Delmas  v. 
Ins.  Co.,  14  WaU.  661;  see  Bridge  Proprietors  v.  Hoboken 
Co.,  1  WalL  145.)  It  applies  to  the  interpretation  of  con- 
tracts made  by  the  State,  as  statutes  authorizing  munici- 
pal corporaticms  to  subscribe  to  aid  railroads  extending  be** 
yond  the  limits  of  the  city  or  county,  and  to  issue  bonds 
accordingly  (Gelpecke  V.  Dubuque,  1  Wall.  175),  and  to 
the  question  as  to  the  validity  of  municipal  bonds  issued 
under  the  State  law  (Mitchell  v.  Burlington,  4  Wall.  271); 
but  not  to  a  question  of  contract  made  by  the  State  which 
violates  the  (Constitution  of  the  United  States.  (Bridse 
Prop.  V.  Hoboken  Co.,  1  Widl.  145;  see  Delmas  v.  Ins. 
Co.,  14  Wall.  661.)  So  it  applies  to  the  construction  of  a 
State  grant,  as  a  ferry  franchise.  (Conway  v.  Taylor,  1 
Black,  603. )  To  what  extent  the  Federal  courts  adopt  and 
follow  the  decisions  of  the  State  courts,  determined.  (Gage 
V.  Pumpelly,  115  U.  S.  454;  Carroll  County  v.  Smith,  111 
U.  S.  556;  Norton  v.  Shelby  County,  118  U.  S.  425;  Gib- 
son V,  Lyon,  115  U.  S.  439;  Louisville  etc.  R.  R.  Co.  v. 
Palmes,  109  U.  S.  244;  Yick  Wo  v.  Hopkins,  118  U.  S. 
356;  Anderson  v.  Santa  Anna,  116  U.  S.  356;  Buford  v. 
Holly,  28  Fed.  Rep.  680;  Woodward  v.  Gould,  28  Fed. 
Rep.  736;  Dodd  v.  Ghiselin,  27  Fed.  Rep.  405;  Freund  v. 
Yaegerman,  27  Fed.  Rep.  248;  Rice  v.  Frayser,  24  Fed. 
Rep.  460;  Moulton  v.  Chafee,  22  Fed.  Rep.  26;  Venner  v. 
Atchi'ion  etc.  R.  R.  Co.,  28  Fed.  Rep.  581;  Wilson  v.  Neal, 
23  Fed.  Rep.  129;  Raymond  v.  Parish  of  Terrebonne,  28 
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Fed.  Rep.  773;  see  Burlinj^on  C.  R.  &  N.  R.  Co.  v.  Dey 
(Iowa)  12  L.  R.  A.  436,  45  Am.  &  Eng.  R.  Cas.  391,  9  Ry. 
&  Corp.  L.  J.  282;  Cook  County  v.  Calumei;  &  C.  Canal 
&  D.  Co.  138  U.  S.  635;  Lo  )kout  Mt.  R.  Co.  v.  Houston, 
44  Fed.  Rep.  449;  Heath  v.  Wallace,  138  U.  S.  573.) 
There  is  no  distinction  between  the  binding  effect  of  decis- 
ions on  commercial  law  and  on  statutes.  (Forepaugh  v. 
Delaware,  L.  &  W.  R.  Co.  (Pa.)  46  Phila.  Leg.  Int.  507, 
24  W.  N.  C.  385. )  Commercial  law  of  a  State  stands  up- 
on the  same  basis  as  a  decision  upon  any  other  branch  of 
the  common  law.  (Forepaugh  v.  Delaware,  L.  &  W.  R. 
Co.  (Pa.)  46  Phila.  Leg.  Int.  507, 24  W.  N.  C.  385.)  State 
laws  and  decisions  govern  United  States  courts,  as  to  title 
and  transfer  of  real  estate  by  grant  or  devise.  (Elmendorf 
V.  Taylor,  St.  John  v.  Chew,  Claiborne  Co.  v.  Brooks,  111 
U.  S.  400;  see  Bucher  v.  Railroad  Co.,  125  U.  S.  555;  St. 
Louis  V.  Rutz,  138  U.  S  226.)  Where  a  local  law  or  cus- 
tom has  been  established  by  repeated  decisions  of  the  high- 
est courts  of  a  state,  it  becomes  also  the  law  governing  the 
courts  of  the  United  States  sitting  in  that  State.  (Bur- 
gess v.  Seligman,  107  U.  8.  20  )  It  has  been  held,  how- 
ever, that  rules  of  property  and  action  in  the  State  are  al- 
ways regarded  by  the  Federal  courts;  but  the  Federal 
courts  exercise  their  own  judgment  in  reference  to  the  doc- 
trines of  commercial  law  and  general  jurisprudence.  (Pleas- 
ant Twp.  V.  -^itna  L.  Ins.  Co.  138  U.  S.  67.) 

§  212  (722).  Proceectiiig:B,ciTil  and  crint- 
inaly    in   vindication    ot  civil    riglits. — 

The  jurisdiction  in  civil  and  criminal  matters  con- 
ferred on  the  district  and  circuit  court  by  the  pro- 
visions of  this  title,  and  of  title  "  Civil  Rights/' 
and  of  title  "  Crimes,"  for  the  protection  of  all  per- 
sons in  the  United  States  in  their  civil  rights,  and 
for  their  vindication,  shall  be  exercised  and  enforced 
in  conformity  with  the  laws  of  the  United  States, 
so  far  as  such  laws  are  suitable  to  carry  the  same 
into  effect;  but  in  all  cases  where  they  are  not 
adapted  to  the  object,  or  are  deficient  in  the  provi- 
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sions  necessary  to  furnish  suitable  remedies  and 
punish  offenses  against  law,  the  common  law,  as 
modified  and  changed  by  the  constitution  and  stat* 
utes  of  the  State  wherein  the  court  having  jurisdic- 
tion of  such  civil  or  criminal  cause  is  held,  so  far 
as  the  same  is  not  inconsistent  with  the  Constitu- 
tion and  laws  of  the  United  States,  shall  be  ex- 
tended to  and  govern  the  said  courts  in  the  trial 
and  disposition  of  the  cause,  and,  if  it  is  of  a  crim- 
inal nature,  in  the  infliction  of  punishment  on  the 
party  found  guilty.     (Rev.  Stats,  sec.  722.) 

Remedy  at  law. — If  the  remedy  at  law  is  speedy  and 
adequate,  a  remedy  in  equity,  created  by  State  statute, 
cannot  be  resorted  to  in  the  Federal  courts,  by  reason  of 
the  provisions  of  this  section,  and  of  article  7  of  the  Con- 
stitutional Amendments,  guaranteeing  the  right  of  trial  by 
lurv.  (Whitehead  v.  Entwhistle,  27  Fed.  Rep.  778.) 
Federal  courts  will  follow  the  procedure  of  the  State  courts 
regarding  objections  to  the  irregularities  in  the  selection 
of  the  grand  jury.  (United  States  v.  Eagan,  30  Fed. 
£ep.  608.) 

JSlemedies  in  law  and  equity  not  blended. — The 
blending  of  remedies  is  not  permissible  in  the  United 
States  courts.  All  actions  which  seek  to  recover  specific 
property,  with  or  without  damages,  or  a  money  judgment 
for  breach  of  a  simple  contract,  or  damages  for  injury  to 
person  or  property,  are  legal  actions,  and  can  be  brought 
m  the  Federal  courts  only  on  their  law  side,  provisions  in 
l^tate  statutes  to  the  contrary  notwithstanding.  (Scott  v. 
Neely,  140  U.  S.  106;  Hipp  v.  Babin,  60  U.  S.  278;  Lew- 
is V.  Cocks,  23  WaU.  466;  Killian  v.  Ebbinghaus,  110  U. 
S.  668;  Buzard  v.  Houston,  119  U.  S.  347;  Thompson  v. 
Railroad  Cos.,  6  Wall.  134;  Robinson  v.  Campbell,  3 
Wheat.  212;  Fenn  v.  Hohnes,  21  How.  481.) 

§  243  (723).    Urben  suits  in  equity  may 

1»e  maintained* — Suits  in  equity  shall  not  be 
sustained  in  either  of  the  courts  of  the  United 
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States  in  any  case  where  a  plain,  adequate,  and 
complete  remedy  may  be  had  at  law.  (Kev.  Stat& 
sec.  723.) 

This  section  is  merely  declaratory,  making  no  alteration 
whatever  in  the  rules  of  equity  on  the  subject  of  legal 
remedy.     (Boyce  v.  Grundy,  3  Peters,  210.) 

Plain,  adequate,  and  complete  remedy  at  law. 

— This  phraae  refers  to  the  common  law  and  not  to  State 
statutes.  (Dodge  v.  Woolsey,  18  How.  331;  Cropper  v. 
Cobum,  2  Curt.  465;  Pratt  v.  Northam,  5  Mason,  95; 
Gordon  v.  Hobart,  2  Sum.  401;  Kimball  v.  Mobile,  3 
Woods,  555. )  So  whenever  a  court  of  law  is  competent  to 
proceed  to  final  judgment  and  afford  a  remedy  plain, 
adequate,  and  complete,  the  plaintiff  must  pursue  that 
remedy  (Wright  v.  Ellison,  1  WaU.  16;  Dade  v.  Irwin,  2 
How.  383;  Andrews  v.  Solomon,  Peters  C.  C.  365;  Magniac 
V.  Thompson,  15  How.  281;  Hungerford  v.  Ligerson,  20 
Low.  156;  Shapley  v.  Rangeley,  1  Wood.  &  M.  213);  and 
the  absence  of  a  plain  and  adequate  remedy  is  the  only 
test.  (Watson  v.  Southerland,  6  Wall.  74.)  The  ob- 
jection  that  there  is  a  plain  and  adequate  remedy  is  juris- 
dictional, and  may  be  enforced  by  the  court  of  its  own 
motion  (Parker  v.  W.  L.  O.  &  W.  Co.  1  Black,  645; 
Baker  v.  Biddle,  Bald.  394;  Post  v.  Corbin,  5  Bank.  Reg. 
11);  but  the  remedy  must  be  plain  and  adequate.  (B  >yce 
V.  Grundy,  3  Petew,  210;  Watson  v.  Southerland,  6  Wall. 
74;  Morgan  v.  Beloit,  7  Wall.  613;  Oelrichs  v.  Spain,  15 
Wall.  211;  Pierpont  v.  Fowle,  1  Wood.  &.  M.  23;  Mayer 
V.  Foulkrod,  4  Wash.  C.  C.  349.)  So  a  party  is  not  re- 
mitted to  a  court  of  law  where  the  remedy  is  not  effectual 
and  complete.  (Wylie  v.  Coxe,  15  How.  415;  May  v. 
Le  Claire,  11  Wall  217;  Brown  v.  Pacific  M.  S.  Co.  6 
Blatchf.  525.)  If  a  right  is  equitable,  or  if  legal  the  remedy 
is  only  equitable,  or  both  legal  and  equitable,  the  suit 
for  its  assertion  may  be  equitable  (Baker  v.  Biidle,  Bald. 
394);  and  it  is  then  no  objection  that  the  remedy  in  that 
particular  ca.'^e  might  be  adequate.  (U.  S.  v.  Myers,  2 
Brock.  516;  Pratt  v.  Northam,  5  Mason,  95.)  If  the  rem- 
edy at  law  was  partial,  and  would  leave  the  party  to  re- 
new the  contest  in  a  series  of  suits,  he  may  have  relief  in 


563  COMMON  TO  MOBE  THAN  ONE  COURT.  §  243 

equity  (Boyce  v.  Grundy,  3  Peters,  210;  Hipp  v.  Babin, 
19  How.  271;  Lewis  v.  Cocks,  22  Wall.  466);  so  in  case 
of  an  illegal  tax  to  prevent  a  multiplicity  of  suits.  (Un- 
ion National  Bank  v.  Chicago,  3  Biss.  82;  Dows  v.  Chi- 
cago, 11  Wall.  108;  First  Nat.  Bk.  v.  Douglass,  3  DiU. 
298;  Union  Pac.  R.  R.  Co.  v.  McShane,  3  Dill.  303; 
Crane  v.  McCoy,  1  Bond,  422;  PJummer  v.  Conn.  Mut. 
L.  Ins.  Co.,  1  Holmes,  267;  Garrison  v.  Memphis  Ins.  Co., 
19  How.  312. 

Bemedy  at  law. — A  bill  in  equity  is  not  the  appro- 
priate rem^dy  to  enforce  a  decree  in  chancery  for  the  pay- 
ment of  money.  (Tilford  v.  Oakley,  Hemp.  197.)  So  a 
suit  at  law  cannot  be  enjoined  merely  because  the  party 
has  a  good  defense  (Rogers  v.  Cincinnati,  5  McLean,  387); 
nor  will  a  bill  be  entertained  to  recover  possession  of  prop- 
erty taken  from  the  marshal  by  the  sheriff.  (Knox  v. 
Smith,  4  How.  298.)  So  a  court  of  equity  cannot  decree 
that  an  indorser  pay  a  note.  (Shields  v.  Barrow,  17  How. 
130. )  A  party  cannot  by  bill  in  equity  enforce  payment 
of  a  policy  (Graves  v.  Boston  Mar.  Ins.  Co.,  2  Cranch, 
419);  nor  can  a  party  maintain  a  bill  to  enforce  a  liability 
for  falsely  recommending  another.  (Russell  v.  Clarke,  7 
Cranch,  69.)  A  municipal  corporation  cannot  maintain  a 
bill  to  cancel  a  bond  issued  without  authority  and  in  vio- 
lation of  official  duty  (Grand  Chute  v.  Winegar,  15  Wall. 
373);  nor  can  an  insurance  company  maintain  a  bill  to  can- 
cel a  policy.  (Insurance  Co.  v.  Bailey,  13  Wall.  616; 
Home  Ins.  Co.  v.  Stanchfield,  1  Dill.  424.)  The  mere  fact 
that  the  evidence  is  voluminous  is  not  a  ground  for  equi- 
table intervention.     (Bowen  v.  Chase,  94  U.  S.  812. ) 

Hemedy  in  equity.— Equity  will  entertain  a  bill  for 
an  account  only  where  action  for  account  is  the  proper 
remedy  at  law,  or  where  a  trustee  is  a  party  (Fowle  v. 
Lawrason,  5  Peters,  495;Blakeley  v.  Biscoe,  Hemp.  114); 
so  a  bill  may  be  filed  to  correct  a  mistake  in  partnership 
accounts  (Ivinson  v.  Hutton,  98  U.  S.  79),  but  it  cannot 
draw  to  itself  every  transaction  in  which  an  account  is  to 
be  adjusted;  it  is  only  in  transactions  of  great  complexity 
or  difficulty  at  law,  or  some  discovery  is  required,  that 
equity  will  interpose.  (Fowle  v.  Lawrason,  5  Peters,  495.) 
A  trustee  or  cestiti  que  trust  may  file  a  bill  to  obtain  posses- 
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sion  of  land  subject  to  the  trast  (Harrison  v.  Bowan,  4 
'Wash.  C.  C.  202);  or  an  assignee  in  bankruptcy  to  obtain 
the  value  of  property  transferred  by  a  partner.     (Taylor 
V.  Rasch,  5  Bank.  Reg.  399.)    If  the  United  States  claims 
priority  of  payment  out  of  a  trust  fund  (Hunter  v.  U.  S.,  5 
Peters,  173),  or  has  a  claim  a$;ainst  a  party  who  has  made  a 
deed  of  trust,  it  may  file  a  bill  in  equity  against  the  trustee. 
(U.  S.  V.  Myers,  2  Brock.  516.)    A  statute  allowing  supple- 
mentary proceedings  does  not  prevent  the  filing  of  a  cred- 
itor's bill  (Putnam  t.  New  Albany,  4  Biss.  365);  or  al- 
though a  State  law  allows  suit  against  a  debtor  of  a  debtor. 
(U.  S.  V.  Howland,  4  Wheat.  108. )    If  there  is  no  adequate 
remedy  at  law,  a  stockholder  may  apply  in  equity  to  pre- 
vent a  corporation  from  committing  a  breach  of  trust  or 
violation  of  chartered  rights  (Dodge  v.  Woolsey,  18  How. 
331;  Wheeling  v.  ^ayor,  1  Hughes,  90);  and  when  a  bill 
is  filed  to  recover  stock,  an  action  at  law  for  damaf;es  is 
not  the  proper  remedy.  (Kilgour  v.  N.  O.  Gaslight  Co.,  2 
Woods,  144.)    A  feme  covert  may  file  a  bill  to  recover 
money  to  which  she  is  entitled  (Hunt  v.  Danforth,  2  Curt. 
592) ;  or  a  legatee  a  bill  against  the  executor  to  recover  a  leg- 
acy (Mayor  v.  Foulkrod,  4  Wash.  C.  C.  349);  or  a  distributee 
to  recover  his  share  of  the  estate.     ( Pajne  v .  Hook,  7  WalL 
425;  Pratt  v.  Northam,  6  Mason,  95.)    A  party  in  posses- 
sion of  land  may  file  a  bill  to  quiet  title  (Morton  v.  Boot,  2 
Dill.  312);  but  one  who  has  the  legal  title  cannot  maintain 
a  bill  against  parties  in  possession  of  the  land.  (Speigle  v. 
Meredith,  4  Biss.  120.)    The  circuit  court  will  entertain 
jurisdiction  of  a  bill  for  relief  against  a  judgment  and  sale 
thereunder  on  the  ground  of  fraud.     (Shelton  v.  Tiflin,  6 
How.  163.)    A  party  impeaching  a  judicial  sale  for  fraud 
may  proceed,  although  he  has  a  remedy  at  law  (Slater  v. 
Maxwell,  6  WalL  268;   Cocks  v.  Izard,  7  Wall.  659);  or 
although  he  can  have  his  right  to  the  property  summa- 
rily determined  in  a  State  court.      (Breeden  v.  Lee,  2 
Hughes,  484.)    A  creditor  may  file  a  bill  to  set  aside  a 
fraudulent  conveyance.   (Railroad  Co.  v.  Howard,  7  Wall. 
.^92;  Bean  v.  Smith,  2  Mason,  252.)    So  a  bill  may  be 
filed  to  recover  money  fraudulently  appropriated  by  di- 
rectors of  a  corporation.     (Gingrat  v.  Dane,  4  Cliff.  260.) 
If  a  party  has  been  induced  by  fraudulent  representations 
to  purchase  land,  he  may  file  a  bill  to  rescind  a  contract 
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(Boyce  v.  Grundy,  3  Peters,  210);  so  a  bill  may  be  sas- 
tained  to  establish  a  will  fraudulently  suppressed  if  it 
avoids  a  multiplicity  of  suits.  (Gaines  v.  Chew,  2  How. 
619.)  If  the  question  of  fraud  has  been  tried  at  law  it 
cannot  be  reviewed  in  equity  without  suggestions  of  equit- 
able circumstances  which  could  not  be  availed  of  at  law. 
(Smith  V.  Mclver,  9  Wheat.  532.)  A  party  who  holds 
the  bond  of  a  corporation  secured  by  a  pledge  may  file  a 
bill  to  enforce  the  pledge.  (Valette  v.  W.  V.  Canal  Co. 
4  McLean,  192.) 

Equity  jurisdiction. — The  equity  jurisdiction  of  the 
courts  of  the  United  States  is  subject  to  neither  limita- 
tion nor  restraint  by  the  State  authorities,  and  is  uniform 
throughout  the  different  States  of  the  Union.  (Gamewell 
Fire  Alarm  Tel.  Co.  v.  Mayor  etc.,  Cir.  Ct.  N.  Y.,  31  Fed. 
Rep.  312.)  A  court  of  the  United  States  sitting  in  equity 
cannot  control  a  principal  surveyor  of  a  military  district 
in  the  discharge  of  his  official  duties,  or  take  charge  of  the 
records  of  his^office,  or  declare  their  effect  to  be  other  than 
what  appears  on  their  face.  (FusseU  v.  Gregg,  113  U.  S. 
650.) 

Injunction. — ^A  court  of  equity  will  not  interfere  to 
stay  proceedings  in  a  number  of  actions  of  ejectment  to 
abide  the  result  of  one  (Peters  v.  Prevost,  1  Paine,  64); 
nor  will  it  lie  to  restrain  a  threatened  trespass  unless  it  tends 
to  irreparable  mischief  (LeRoy  v.  Wright,  4  Sawy.  630); 
but  a  denial  of  title  is  no  reason  for  refusing  to  enjoin  a 
trespass,  if  the  trespass  goes  to  the  destruction  of  the 
estate.  (U.  S.  v.  Parrott,  1  McAU.  271;  LeRoy  v. 
Wright,  4  Sawy.  530;  Perry  v.  Parker,  1  Wood.  &  M.  280.) 
Yet  it  will  not  enjoin  an  injury  where  there  is  a  plain  and 
adequate  remedy  at  law.  (Parker  v.  W.  L.  C.  a  W.  Co, 
1  Black,  645. )  If  the  sheriff  attempts  to  take  property 
from  the  possession  of  the  marshal  under  a  writ  of  re- 
plevin, he  may  be  restrained  to  prevent  a  conflict  of  juris- 
diction (Crane  v.  McCoy,  1  Bond,  422);  but  a  mortgagee  of 
personal  property  cannot  restrain  the  sale  under  execution 
(La  Mothe  v.  Fink,  12  Chic.  L.  N.  152);  nor  a  person 
whose  property  is  taken  on  execution  against  another 
(Van  Korden  v.  Morton,  99  U.  S.  378);  bat  if  it  would 
destroy  the  credit  or  break  up  the  business  of  the  owner, 
Fkd.  PROC.-48. 
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he  may  restrain  the  sale.  (Watson  v.  Soatherland,  5 
Wall.  74.)  Althongh  an  injanction  is  soaght  to  prevent 
another  from  actinff  nnder  an  agreement,  yet  damages  for 
its  breach  cannot  oe  recovered  (La  Mothe  Manuf.  Co.  v. 
Nat  Tube  Works,  15  Blatchf.  432);  but  if  it  takes  juris- 
diction it  will  grant  full  relief,  although  the  relief  would 
be  as  full  at  law.  (Gass  v.  Stinson,  2  Sum.  153;  Warner 
V.  Daniels,  1  Wood.  &  M.  90;  Pierpont  v.  Fowle,  2  Wood. 
&  M.  23;  Foster  v.  Swasey,  2  Wood,  &  M.  217.) 

§  244  (724).     Po^frer  to  order  productioR 
of  1>ooks  and  nrritlngrs  in  actions  at  laipr. 

— In  the  trial  of  actions  at  law,  the  courts  of  the 
United  States  may,  on  motion  and  due  notice 
thereof,  require  the  parties  to  produce  books  or 
writings  in  their  possession  or  power  which  contain 
evidence  pertinent  to  the  issue,  in  cases  and  under 
circumstances  where  they  might  be  compelled  to 
produce  the  same  by  the  ordinary  rules  of  proceed- 
ing in  chancery.  If  a  plaintiff  fails  to  comply 
with  such  order,  the  court  may,  on  motion,  give  the 
like  judgment  for  the  defendant  as  in  cases  of  non- 
suit; and  if  a  defendant  fails  to  comply  with  such 
order,  the  court  may,  on  motion,  give  judgment 
against  him  by  default.     (Rev.  Stats,  sec.  724.) 

Production  of  books  or  writing's.— Section  seven 
hundred  and  twenty-four,  Revised  Statutes,  limits  the 
remedy  to  cases  where  issue  is  joined.  (Jacques  v.  Collins, 
2  Blatchf.  23;  U.  S.  v.  Hntton,  25  Int.  Rev.  Rec.  37.)  It 
does  not  take  away  the  right  to  relief  by  bill  of  discovery 
except  where  the  remedy  is  given.  (U.  S.  v.  Hutton,  10 
Ben.  269;  Bryant  v.  Lay  land,  6  Fed.  Rep.  127.)  Its  pro- 
visions extend  to  proceedings  in  rem  to  enforce  a  for- 
feiture (U.  S.  V.  Barrels,  10  Int.  Rev.  Rec.  205;  but  see 
XT.  S.  V.  Packages,  Gilp.  306),  and  to  cases  in  bankruptcy. 
(In  re  Mendenhall,  9  Bank.  Reg.  205. )  The  order  can  be 
made  only  in  cases  where  relief  might  have  been  bad  by 
bill  of  discovery  (Finch  v.  Rikeman,  2  Blatchf.  301);  and 
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that  a  bill  of  discovery  has  been  filed  is  no  bar  to  the  mo- 
tion (lasigi  v.  Brown,  1  Curt.  401);  nor  that  a  copy  of  the 
paper  has  been  filed  in  answer  to  the  bill  of  discovery 
(lasigi  V.  Brown,  1  Curt.  401),  unless  the  discovery  has 
been  completely  effectual  (lasigi  v.  Brown,  1  Curt.  401); 
but  it  does  not  apply  in  a  case  where  a  subpoena  duces 
tecum  issues  to  compel  a  witness  to  produce  papers.  (U. 
S.  V.  Babcock,  3  Dili.  566;  Merchants'  Nat.  Bank  v.  State 
Nat.  Bank,  3  Cliff.  201.)  In  requiring  the  production  of 
books  or  writing  in  evidence.  Federal  courts  are  governed 
by  this  section,  and  not  by  the  provisions  of  State  stat« 
utes.  (Gregory  v.  Chicago,  M.  &  St.  P.  R.  Co.,  10  Fed. 
Rep.  529.)  The  formalities  of  a  bill  of  discovery  are  not 
requisite;  a  mere  motion,  with  notice  to  the  opposite  party, 
and  a  description  of  the  books  or  papers  with  sufficient 
certainty,  is  sufficient  (Jacques  v.  (5ollins,  2  Blatchf.  23); 
and  where  letters  are  descrioed  by  their  subject-matter  it 
is  sufficiently  explicit.  (Vasse  v.  Mifflin,  4  Wash.  C.  C. 
519.)  The  applicant  must  show  that  the  paper  exists,  that 
it  is  in  possession  of  the  party,  and  that  it  is  pertinent 
to  the  issue.  (Triplett  v.  Bank  of  Washington,  3  Cranch 
C.  C.  646;  Jacques  v.  Collins,  2  Blatchf.  23;  lasigi  v. 
Brown,  1  CXirt.  401;  Bas  v.  Steele,  3  Wash.  C.  C.  381.) 
An  ex  parte  affidavit  is  sufficient  (IT.  S.  v.  Packages,  Gilp. 
306);  a  motion  is  requisite  (Thompson  v.  Selden.  20 
How.  194;  Maye  v.  Carbery,  2  Cranch  C.  C  336;  Bank 
of  United  States  v.  Kurtz,  2  Cranch  C.  C.  342;  Macomber 
V.  Clarke,  3  Cranch  C.  C.  347;  Bas  v.  Steele,  3  Wash.  C. 
C.  381);  and  it  may  be  made  before  the  day  of  trial 
(Central  Bank  v.  Taylor,  2  Cranch  C.  C.  427;  lasigi  v. 
Brown,  1  Curt.  401);  and  notice  to  the  party  required  to 
produce  the  books  or  writings  must  be  given  (Maye  v. 
Carbery,  2  Cranch  C.  C.  336;  Thompson  v.  Selden,  20 
How.  195;  Bas  v.  Steele,  3  Wash.  C.  C.  381);  and  it  must 
contain  information  that  a  motion  will  be  made  for  a  non- 
suit, or  for  judgment  by  default.  (Bas  v.  Steele,  3  Wash. 
C.  C.  381.)  It  may  be  given  to  the  party  or  to  his  at- 
torney (Geyger  v.  (5eyger,  2  Dall.  332;  U.  S.  v.  Barrels, 
10  Int.  Rev.  Rec.  205),  and  must  be  reasonable  (Macomber 
V.  Clarke,  3  Cranch  C.  C.  347);  for  an  order  will  not  be 
made  at  the  trial  on  motion  without  notide.  (Sampson  v. 
Johnson,  2  Cranch  C.  C.  107;  Bank  of  U.  S.  v.  Kurtz,  2 
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Cranch  C.  C.  342. )  If  not  reasonable,  the  trial  may  be 
poBtponed  to  give  the  party  an  opportunity  to  procure  the 
evidence.  (Geyger  v.  Geyger,  2  Dall.  332;  Bank  of  U.  S. 
V.  Kurtz,  2  Cranch  O,  C.  342. )  The  power  to  grant  the 
motion  is  discretionary,  but  should  be  firmly  exercised  in 
a  proper  case.  (Merchants'  Nat.  Bank  v.  State  Nat.  Bank, 
3  Cliff.  201.)  The  court  may  at  once  either  refuse  the 
motion  or  make  the  rule  absolute  (Dunham  v.  Eiley,  4 
Wash.  C  C.  126),  and  where  an  intent  to  conceal  or 
destroy  the  books  or  papers  is  shown  the  order  should  be 
made  without  delay,  and  absolute;  but  if  there  is  no  sug- 
gestion of  fraudulent  intent,  and  the  evidence  as  to  their 
pertinency  is  not  satisfactory,  the  order  nisi  should  be 
made.  (Merchants*  Nat.  Bank  v.  State  Nat.  Bank,  3 
Cliff.  201.)  The  order  need  not  be  absolute,  but  may 
leave  the  party  to  show  cause  at  the  trial.  (Merchants' 
Nat.  Bank  v.  State  Nat.  Bank,  3  Cliff.  201;  lasigi  v. 
Brown,  1  Curt.  401;  Dunham  v.  Riley,  4  Wash.  C.  C.  126.) 
Where  the  motion  is  made  before  trial,  the  order  must  re- 
quire the  production  of  the  books  at  the  trial  (Merchants' 
Nat.  Bank  v.  State  Nat.  Bank,  3  Cliff.  201;  lasigi  v. 
Brown,  1  Curt.  401;  but  see  Central  Bank  v.  Taylor,  2 
Cranch  C.  C.  427),  and  it  may  require  him  to  produce 
them  and  leave  them  with  the  clerk,  or  furnish  copies  to 
the  adverse  party  (Jacques  v.  Collins,  2  Blatchf.  23);  but 
the  word  "require"  does  not  include  the  power  to  com- 
pel compliance  (Merchants*  Nat.  Bank  v.  State  Nat.  Bank, 
3  Cliff.  201);  as  the  penalty  for  a  failure  to  produce  a 
paper  is  nonsuit  or  default  (lasigi  v.  Brown,  1  Curt.  401), 
and  a  motion  for  non  pros  for  failing  to  produce  may 
be  marie  even  after  the  jury  is  sworn.  (Waller 
V.  Stewart,  4  Cranch  C.  C.  532.)  A  party  can- 
not be  compelled  to  produce  a  paper  which  would 
subject  him  to  a  penalty  or  a  forfeiture.  (Finch  v.  Rike- 
man,  2  Blatchf,  301;  U.  S.  v.  Packages,  Gilp.  306.)  The 
order  must  be  served  a  reasonable  time  before  the  produc- 
tion of  the  paper  is  required.  (Macomber  v.  Clarke,  3 
Cranch  C.  C.  347.)  It  is  premature  before  the  jury  are 
sworn  and  the  trial  commenced  for  either  party  to  call 
upon  the  other  to  produce  a  paper  which  he  has  received 
notice  to  produce  on  the  trial.  (Hylton  v.  Brown,  1  Wash. 
C.  C.  293. )     He  has  no  right  to  examine  them  before  trial 
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to  discover  if  there  is  in  1  hem  anything  pertinent  to  the 
issue  (Triplett  v.  Bank  of  Washington,  3CranchC.  C.  646); 
but  the  books  must  be  produced  at  the  trial,  or  an  excuse 
given  under  oath  for  not  producing  them  (U.  S.  v.  Barrels, 
10  Int.  Rev.  Rec.  205);  so  he  may  make  oath  that  they 
are  not  in  his  possession  (U.  S.  v.  Packages,  Gilp.  306; 
Macomber  v.  Clarke,  3  Cranch  C.  C.  347);  and  such  oath 
may  be  met  by  contrary  proof.  (Bas  v.  Steele,  3  Wash. 
C.  C.  381.)  If  the  omission  to  produce  the  books  arose 
from  oversight,  the  case  may  be  postponed  to  alloiv  time 
to  procure  the  affidavit  of  the  party.  (U.  S.  v.  Barrels, 
10  Int.  Rev.  Rec.  205. )  If  by  affidavit  he  explains  how 
the  paper  came  into  his  possession,  the  court  may  order 
the  affidavit  put  in  evidence  with  the  paper.  (Bank  of 
U.  S.  V.  Wilson,  3  Cranch  C.  C.  213. )  If  a  party  inspects 
a  book  after  its  production,  it  may  be  used  as  evidence  by 
the  adverse  party.  (Waller  v.  Stewart,  4  Cranch  C.  C. 
532.)  After  removal  of  a  cause  from  a  State  court,  the 
circuit  court  should  enforce  an  order  made  in  the  State 
court  for  the  production  of  books  or  papers.  (Williams 
Mower  Co.  v.  Raynor,  7  Biss.  245.)  This  section  applies 
as  well  to  cases  arising  under  the  revenue  laws  (U.  S.  v. 
Hughes,  12  Blatchf.  553;  U.  S.  v.  DistiUery,  6  Biss.  483) 
as  in  a  proceeding  to  enforce  a  forfeiture  under  these  laws. 
(U.  S.  V.  Mason,  6  Biss.  350.)  There  is  nothing  in  this 
section  to  prevent  government  from  seizing  and  examining 
the  books  of  a  distiller  to  ascertain  some  fact  that  will 
sustain  a  charge.  (U.  S.  v.  Mason,  6  Biss.  350.)  A  de- 
scription is  sufficient  which  calls  for  the  production  of 
books  and  papers  of  a  certain  business  between  specified 
dates.  (U.  S.  v.  Distillery,  6  Biss.  483;  U.  S.  v.  Three 
Tons,  6  Biss.  379.) 

§  245  (725).  Ponrer  to  impose  oaths  and 
punlsli  contempts.— The  said  courts  shall  have 
power  to  impose  and  administer  all  necessary 
oaths,  and  to  punish,  by  fine  or  imprisonment,  at 
the  discretion  of  the  court,  contempts  of  their  au- 
thority; provided,  that  such  power  to  punish  con- 
tempts shall  not  be  construed  to   extend   to   any 
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cases  except  the  misbehavior  of  any  person  in  their 
presence,  or  so  near  thereto  as  to  obstruct  the  ad- 
ministration of  justice,  the  misbehavior  of  any 
of  the  officers  of  said  courts  in  their  official  trans- 
actions, and  the  disobedience  or  resistance  by 
any  such  officer,  or  by  any  party,  juror,  witness,  or 
other  person,  to  any  lawful  writ,  process,  order, 
rule,  decree,  or  command  of  the  said  courts.  (Rev. 
Stats,  sec.  725.) 

Disobedience  or  resistance  to  orders,  etc. — The 

exercise  of  the  power  to  punish  for  the  disobedience  of  an 
order  has  a  two-fold  aspect:  first,  to  puuish  for  disrespect 
of  the  court,  and  second,  to  compel  performance  of  the 
duty  required;  in  the  first  case  the  court  must  judge  for 
itself  as  to  the  punishment;  in  the  latter  the  party  should 
be  imprisoned  till  he  performs  the  act  required  (In  re 
Chiles,  22  Wall.  157),  and  the  Federal  court  may  commit 
for  contempt,  although  it  has  not  jurisdiction  over  the 
cause.  (Williamson's  Case,  26  Pa.  St.  9.)  Where  theor> 
der  is  in  effect  a  final  judgment  for  payment  of  money, 
the  power  of  the  court  cannot  be  enforced  (In  re  Atlantic 
Mut.  Ins.  Co.,  17  Bank.  Reg.  36S;  The  Blanche  Page,  16 
Blatchf.  1);  and  a  person  who  merely  interferes  with  prop- 
erty constructively  attached  cannot  be  proceeded  against. 
(Steam  Stone  Cut.  Co.  v.  Windsor  Manuf .  Co.  3  Fed.  Rep. 
298. )  An  interpreter  or  expert  refusing  to  obey  a  sum- 
mons will  not  be  committed  except  in  case  of  necessity. 
(In  re  Roelker,  1  Sprague,  276.)  The  power  to  summon  a 
witness  carries  with  it  the  power  to  enforce  obedience; 
and  if  he  lives  within  a  hundred  miles  of  the  court,  he  may 
be  attached  for  contempt  for  refusing  to  obey  the  subpoena. 
( Voss  V.  Luke,  1  Cranch  C.  C.  331 ;  Hodgson  v.  Butts,  1 
Cranch  C.  C.  447;  Somerville  v.  French,  1  Cranch  C.  C. 
474;  U.  S.  V.  Williams,  4  Cranch  C.  C.  372;  see  Woods 
V.  YouHK,  1  Cranch  C.  C.  346;  Park  v.  Willis,  1  Cranch 
C.  C.  367;  Lewis  v.  Mandeville,  T  Cranch  C.  C.  360;  Ex 
parte  Pleasants,  4  Cranch  C.  C.  314;  U.  S.  v.  Jacobi,  4 
Am.  L.  T.  148.)  He  may  be  attached  for  contempt,  al- 
though he  lives  out  of  the  district  (U.  S.  v.  Williams,  4 
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Cranch  C.  C.  372);  but  sickness  of  himself  or  family  will 
be  an  excuse  (Ex  parte  Beebees,  2  WaU.  Jr.  127);  or  in 
case  of  great  inconvenience.  (Ex  parte  Beebees,  2  Wall. 
Jr.  127.) 

Contempt.  —The  power  to  punish  for  contempt  is  in- 
cidental and  necessary  to  the  exercise  of  all  other  powers. 
(U.  S.  V.  Hudson,  7  Cranch,  32;  U.  S.  v.  New  Bedford 
Bridge,  1  Wood.  &  M.  401.)  A  contempt  of  court  is  a 
crime  against  the  United  States  (U.  S.  v.  Jacobi,  4  A.  M. 
L.  T.  148);  and  if  willful  may  be  dealt  with  by  indict- 
ment. (U.  S.  V.  Jacobi,  4  Am.  L.  T.  148.)  This  section  ap- 
plies to  the  circuit  and  district  courts.  (Ex  parte  Robinson, 
1 9  Wall.  506.)  The  power  to  conmiit  for  contempt  is  limited 
to  cases  where  there  has  been  misbehavior  in  presence  of 
the  court,  or  of  any  officer  of  the  court  in  nis  official 
transactions,  or  where  there  is  a  resistance  to  any  lawful 
writ,  process,  order,  rule,  decree,  or  command  of  the  court. 
(Ex  parte  Robinson,  19  Wall,  506;  Bridges  v.  Sheldon,  18 
Blatchf.  518.)  A  proceeding  for  contempt  cannot  be  re- 
examined on  appeal  or  writ  of  error.  (Hayes  v.  Fischer, 
102  U.  S.  121.)  This  section  is  a  limitation  upon  the 
manner  in  which  the  power  to  punish  for  contempt  shall 
be  exercised.  (Ex  parte  Robinson,  19  Wall.  506.)  '  The 
circuit  courts  have  power  to  punish  for  contempt  for  any 
disobedience  or  resistance  by  any  such  officer,  or  by  any 
party,  juror,  witness,  or  other  person,  to  any  lawful  writ, 
process,  order,  rule,  decree  or  command  of  the  said  courts. 
(R.  S.  sec.  725;  1  Stat.  83;  4  Stat.  487;  Re  Terry,  128  U. 
S.  287.)  The  right  of  a  citizen  of  one  State  to  institute 
proceedings  in  a  United  States  circuit  court  situated  in 
another  Stote,  to  punish  for  contempt  citizens  of  the  latter 
State  who  have  disobeyed  a  decree  of  such  court  in 
the  enforcement  of  which  the  petitioner  has  an  interest, 
is  a  right  secured  by  the  Constitution  and  laws  of  the 
United  States  within  the  meaniag  of  U.  S.  Rev.  Stats, 
sees.  5508,  5509,  which  provides  a  punishment  for  con- 
spiring to  injure,  oppress,  threaten  or  intimidate  a  pesron 
in  the  exercise  of  such  rights.  (United  States  v.  Lancas- 
ter, 10  L.  R.  A.  317;  see  Ex  parte  Yarbrough,  110  U.  S. 
651;  44  Fed.  Rep.  885,  896.) 

In  presence  of  the  court.  — It  is  a  contempt  of  court 
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for  a  person  acquitted  of  a  crime  to  threaten  vengeance 
on  a  witness  within  the  possible  hearing  of  the  court  (U. 
S.  V.  Carter,  3  Cranch  C.  C.  423);  or  to  use  abusive  lan- 
guage in  the  court-room  (U.  S.  v.  Emerson,  4  Cranch  C.  C. 
188);  or  to  commit  an  assault  and  battery  at  the  entrance 
to  the  court-room  (U.  S.  v.  Emerson,  4  Cranch  C.  G.  188); 
or  for  a  witness  to  refuse  to  be  sworn  according  to 
law  (U.  S.  V.  Coolidge,  2  Gall.  364);  or  to  refuse  to  an- 
swer a  question  and  misbehave  before  the  jury  (U.  S.  v. 
Caton,  1  Cranch  C.  C.  150);  but  it  is  not  a  contempt  to 
serve  a  summons  on  a  suitor  while  he  is  in  actual  or  con- 
structive presence  of  the  court.  (Blight  v.  Fisher,  Peters 
C.C.  41.) 

Out  of  presence  of  court.  — If  an  officer  does  not  obey 
an  order  directing  him  to  pay  over  money  received  in  his 
official  capacity,  it  is  a  contempt  of  court.  (In  re  Pittman, 
1  Curt.  186;  Bagley  v.  Yates,  3  McLean,  465.)  So  where 
money  is  collected  by  a  deputy  marshal  ex  officio  (The 
La  wrens,  1  Abb.  Adm.  508;  U.  S.  v.  Mann,  2  Brock.  1; 
Bagley  v.  Yates,  3  McLean,  465);  but  the  marshal  is  not 
responsible  (Bagley  v.  Yates,  3  McLean,  465);  and  if  pro- 
ceedings are  instituted  for  fees  collected  by  an  officer,  his 
claim  for  fees  for  services  rendered  may  be  set  oflf.  (U.  S. 
V.  Mann,  2  Brock.  1.)  If  an  attorney  collects  money  for 
his  client,  and  refuses  to  pay  it  over,  he  is  liable  for  con- 
tempt (In  re  Paschal,  10  Wall.  483);  but  if  he  has  cross- 
demands,  and  has  not  acted  dishonestly,  he  is  not  liable 
(In  re  Paschal,  10  WalL  483),  and  courts  cannot  disbar  him 
for  the  contempt,  but  may  do  so  for  misconduct.  (Ex 
parte  Robinson,  19  Wall.  506.)  A  person  summoned  as  a 
juror,  expressing  an  opinion  for  the  purpose  of  disqualify- 
ing himself  is  guilty  of  a  contempt  (U.  S.  v.  Devaughan,  3 
Cranch  C.  C.  84);  or  for  disobeying  orders  of  court  as  to 
conversing  with  others  about  the  case  (In  re  May,  1  FecL 
Rep.  737);  or  for  escaping  out  of  a  window  of  the  jury- 
room.     (OflFatt  V.  Parrott,  1  Cranch  C.  C.  154.) 

§246.  Occupants  of*  lands,  remedies 
tor  Improvements.  —  When  an  occupant  of 
land,  having  color  of  title,  in  good  faith  has  made 
valuable  improvements   thereon,    and    is,    in   the 
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proper  action,  found  not  to  be  the  rightful  owner 
thereof,  such  occupant  shall  be  entitled  in  the 
Federal  courts  to  all  the  rights  and  remedies,  and, 
upon  instituting  the  proper  proceedings,  such  re- 
lief as  may  be  given  or  secured  to  him  by  the 
statutes  of  the  State  or  Territory  where  the  land 
lies,  although  the  title  of  the  plaintiff  in  the  action 
may  have  been  granted  by  the  United  States  after 
said  improvements  were  so  made.  [Approved 
June  1,  1874.]  (18  U.  S.  Stats  50.  See  Rev. 
Stats,  sec.  121.) 

§  247  (726).  :^ew  trials.— All  of  the  said 
courts  shall  have  ])ower  to  grant  new  trials  in  cases 
where  there  has  been  a  trial  by  jury,  for  reasons  for 
which  new  trials  have  usually  been  granted  in  the 
courts  of  law.     (Rev.  Stats,  sec.  726.) 

This  section  relates  only  to  cases  where  there  has  been  a 
trial  by  jury;  in  other  cases  State  laws  may  give  addition- 
al remedies.     (Clark  v.  Sohier,  1  Wood.  «fe  M.  368  ) 

§  248  (727).  Power  to  hold  to  security  for 
tlie  peace  and  grood  1>eliavior* — The  judges 
of  the  Supreme  Court  and  of  the  circuit  and  dis- 
trict courts,  the  commissioners  of  the  circuit  courts, 
and  the  judges  and  other  magistrates  of  the  several 
states  who  are  or  may  be  autliorized  by  law  to  make 
arrest  for  offenses  against  the  United  States,  shall 
have  the  like  authority  to  hold  to  security  of  tlie 
peace,  and  for  good  behavior  in  cases  arising  under 
the  Constitution  and  laws  of  the  United  States,  as 
may  be  lawfully  exercised  by  any  judge  or  justice 
of  the  peace  of  the  respective  States  in  cases  cog- 
nizable before  them.     (Rev.  Stats,  sec.  727. 

If  probable  cause  for  a  prosecution  for  treason  be  shown, 
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accused  may  be  reqaired  to  give  security  to  keep  the  peace. 
(U.  ».  V.  Greiner,  4  Phila.  396.) 


§  249  (728).     Power  to  eMforce 
of  forelgTM  comsuIs,  etc*,  Im  ceitttii 

— ^The  district  and  circuit  courts,  and  the  commis- 
sioners of  the  circuit  courts,  shall  have  power  to 
carry  into  effect,  according  to  the  true  intent  and 
meaning  thereof,  the  award  or  arbitration  or  decree 
of  any  consul,  vice-consul,  or  commercial  agent  of 
any  foreign  nation,  made  or  rendered  by  virtue  of 
authority  conferred  on  him  as  such  consul,  vice- 
consul,  or  commercial  agent,  to  8it  as  judge  or  arbi- 
trator in  such  differences  as  may  arise  between  the 
captains  and  crews  of  the  vessels  belonging  to  the 
nation  whose  interests  are  committed  to  his  charge; 
application  for  the  exercipe  of  such  power  being  first 
made  to  such  court  or  commissioner  by  petition  of 
such  consu  1,  vice-consul,  or  commercial  agent.  And 
said  courts  and  commissioners  may  issue  all  proper 
remedial  process,  mesne  and  final,  to  carry  into  full 
effect  such  award,  arbitration,  or  decree,  and  to  en- 
force obedience  thereto  by  imprisonment  in  the  jail 
OF  other  place  of  confinement  in  the  district  in 
which  the  United  States  may  lawfully  imprison 
any  person  arrested  under  the  authority  of  the 
United  States,  until  such  award,  arbitration,  or  de- 
cree is  complied  with,  or  the  parties  are  otherwise 
discharged  therefrom,  by  the  consent  in  writing  of 
such  consul,  vice-consul,  or  commercial  agent,  or 
his  successor  in  office,  or  by  the  authority  of  the 
foreign  government  appointing  such  consul,  vice- 
consul,  or  commercial  agent  ;/?rotncife6?,  kotoever^thut 
the  expenses  of  the  said  imprisonment  and  mainte- 
nance of  the  prisoners,  and  the  cost  of  the  proceed- 
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ings,  shall  be  borne  by  such  foreign  government,  or 
by  its  consul,  vice-consul,  or  commercial  agent  re- 
quiring such  imprisonment.  The  marshals  of  the 
United  States  shall  serve  all  such  process,  and  do 
all  other  acts  necessary  and  proper  to  carry  into 
effect  the  premises  under  the  authority  of  the  said 
courts  and  commissioners.    (Rev.  Stats,  sec.  728.) 

§  250.  Proceedlitgrs  to  enjoin  comp- 
troller of  tlie  currency* — All  proceedings  by 
any  national  banking  association  to  enjoin  the 
comptroller  of  the  currency  under  the  provisions  of 
any  law  relative  to  national  banking  associations 
shall  be  had  in  the  district  where  such  association 
is  located.     (Rev.  Stats,  sec.  736.) 

§  251  (739).  Suits  agrainst  inhabitants 
of  United  States  to  1>e  1>rougrlit  ^vrhere 
they  reside  or  are  found*  —  Except  in  the 
cases  provided  in  the  next  three  sections,  no.  person 
shall  be  arrested  in  one  district  for  trial  in  another^ 
in  any  civil  action  before  a  circuit  or  district  court; 
and  except  in  the  said  cases  and  the  cases  provided 
by  the  preceding  section,  no  civil  suit  shall  be 
•  brought  before  either  of  said  courts  against  an 
inhabitant  of  the  United  States,  by  any  original 
process,  in  any  other  district  than  that  of  which  he 
is  an  inhabitant,  or  in  which  he  is  found  at  the 
time  of  serving  the  writ.  (18  U.  S.  Stats.  470;  1 
Sup.  Rev.  Stats.  173.) 

Application  of  statute. — This  section  does  not  apply 
to  territorial  courts.  (Salisbury  v.  Sands,  2  DilL  270. )  Its 
provisions  apply  to  process  in  equity  as  well  as  at  law 
(Winter  v.  Ludlow,  3  Phila.  464);  as  on  a  bill  filed  to 
set  aside  a  foreclosure  sale.    (Pacific  R.  R.  v.  M.  P.  Ry. 
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Co.,  3  Fed.  Rep.  772.)    It  applies  exclusively  to  original 

f  recess.  ( Picquet  v.  Swan,  5  Mason,  35. )  The  statute  of 
adiana  of  May  29,  1879,  relating  to  procedure  in  actions 
against  foreign  corporations,  their  officers  or  agents,  does 
not  apply  to  causes  arising  outside  the  State.  (Grover  v. 
Amer.  Express  Co.,  11  Fed.  Rep.  386.)  This  section 
applies  to  suits  for  relief  against  interfering  patents. 
(Liggett  etc.  Co.  v.  Miller,  1  Fed.  Rep.  203.)  It  inhibits 
the  suing  of  any  person  in  any  other  district  than  the  dis- 
trict in  which  he  resides.  (Lovejoy  v.  Hartford  Fire  Ins.  Co., 
1 1  Fed.  Rep.  64. )  The  provisions  of  this  section  are  appli- 
cable to  patent  suits.  (Chaffe  v.  Hay  ward,  20  How.  2^; 
Allen  V.  Blunt,  I  Blatchf.  480;  Day  v.  Newark  Manuf. 
Co.,  1  Blatchl  628.)  A  bill  to  obtain  relief  against  a 
judgment  is  deemed  an  auxiliary  8uit,*and  the  subpoena 
may  be  served  in  another  district  (Logan  v.  Patrick,  5 
Cranch,  288;  Dunlap  v.  Stetson,  4  Mason,  849);  and  if 
plaintiff  is  non-resident,  it  may  be  served  on  plaintifiTs 
attorney.  (Dunn  v^  Clarke,  8  Peters,  1;  Segee  v.  Thomas, 
3  Blatchf.  11;  Hitner  v.  Suckley,  2  Wash.  C.  C.  465;  Read 
v.  Consequa,  4  Wash.  174;  JEckert  v.  Bauert,  4  Wash.  C. 
C.  370;  Ward  v.  Seabry,  4  Wash.  426.  See  additional 
notes,  p.  000.) 

Territorial  limit  of  •jurisdiction.  —A  court  created 
within  and  for  a  particular  Territory  is  bounded  in  the 
exercise  of  its  power  by  the  limits  of  such  Territory. 
(Picquet  v.  Swan,  5  Mason,  35;  Ex  parte  Graham,  3 
Wash.  C.  C.  456. )  W  hatever  may  be  the  extent  of  the 
jurisdiction  over  the  subject-matter  in  a  suit  in  respect  to 
jurisdiction  over  persons  sCud  property,  it  can  only  be 
exercised  within  the  limits  of  the  judicial  district.  (Toland 
v.  Sprague,  12  Peters,  300;  Picquet  v.  Swan,  5  Mason,  35.) 
The  circuit  court  has  jurisdiction  only  over  the  inhabit- 
ants of  the  district,  or  persons  "found"  therein,  and 
served  with  process.  (Pollard  v.  D wight,  4  Cranch,  424; 
Anderson  v.  Shaffer,  10  Fed.  Rep.  266.)  Where  a  citizen 
of  New  Hampshire  and  a  citizen  of  Georgia  sued  a  citizen 
of  Massachusetts  in  New  York,  where  he  was  arrested, 
the  court  had  no  jurisdiction.  (Moffat  v.  Soley,  2  Paine, 
103. )  Where  there  are  two  districts  in  a  State,  a  citizen 
of  such  State  is  liable  to  suit  in  either  district  if  served 
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with  process.  (McMicken  v.  Webb,  11  Peters,  25;  Vore 
V.  Fowler,  2  Bond,  294;  Locomotive  Co.  v.  Erie  R.  Co., 
lOBlatchf.  234.) 

JurijBd^ction,  how  acquired. — A  Federal  court  ac- 
quires jurisdiction  over  parties  only  by  a  service  of  process 
or  by  their  voluntary  appearance  (Hemdon  v.  Ridgway, 
17  How.  424),  and  only  by  service  of  process  within  the 
district  (Allen  v.  Blunt,  1  Blatchf.  480;  Union  Sugar  Reti. 
V.  Matthiessen,  2  Cliff.  304),  and  not  then  if  he  is  but 
temporarily  within  the  district.  (Smith  v.  Tuttle,  5  Biss. 
159.)  A  person  who  comes  within  the  district  merely  for 
the  purpose  of  attending  a  trial  in  a  State  court  cannot  be 
served  with  process  issuing  out  of  a  United  States  court 
(Juneau  Bank  v.  McSpedan,  5  Biss.  64);  and  if  served 
with  summons  wMile  attending  the  trial  of  a  cause  in  the 
circuit  court  as  a  party,  the  service  will  be  set  aside. 
(Parker  v.  Hotchkiss,  1  Wall.  Jr.  267;  contra^  Blight  v. 
Fisher,  Peters  C.  C.  41.)  Where  defendant,  not  an  in- 
habitant of  the  district,  is  inveigled  or  enticed  into  the 
district  by  false  representations  or  deceptive  contrivances, 
service  of  process  on  him  within  the  district  is  illegal. 
Steiger  v.  Bonn,  4  Fed.  Rep.  17;  Union  Sugar  Reti.  v. 
Matthiessen,  2  Cliff.  304.)  If  a  non-resident  comes  into 
the  district  for  the  purpose  of  pleading  to  an  indictment 
and  giving  bail,  he  cannot  be  sued  before  he  has  a  reason- 
able time  to  depart.  (U.  S.  v.  Bridgman,  8  Am.  Law 
Rec.  541.)  If  defendant  is  a  non-resident  of  the  district, 
the  record  must  show  with  certainty  that  process  was 
served  upon  him  within  the  district.  (Allen  v.  Blunt,  1 
Blatchf.  480;  Vore  v.  Fowler,  2  Bond,  294;  McCloskey  v. 
Cobb,  2  Bond,  16;  Thayer  v.  Wales,  5  Fish.  448.) 

"Waiver  of  irregiUarities.  — A  Federal  court  has  no 
authority  to  issue  process  to  another  district.  (Herndon 
V.  Ridgway,  17  How.  424.)  So  the  process  of  a  circuit 
court  cannot  be  served  without  the  district  in  which  it  is 
established  except  by  special  authority  of  law.  (Toland 
V.  Sprague,  12  Peters,  300;  Ex  parte  Graham,  3  Wash.  C. 
C.  456;  Wilson  V.  Graham,  4  Wash.  C.  C.  53.)  In  pro- 
ceedings for  relief  against  an  interfering  patent  under  sec- 
tion four  thousand  nine  hundred  and  eighteen.  Revised 
Statutes,  no  provision  is  made  for  service  of  notice  on 
Fed.  Prog. —49. 
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parties  outside  of  the  district.  (Liggett  v.  Miller,  I  Fed. 
iiep.  203. )  No  judgment  can  be  rendered  against  a  defend- 
ant who  has  not  been  served  with  process  in  the  manner 
pointed  out,  unless  the  defendant  waives  the  necessary 
process  by  entering  his  appearance.  (Levy  v.  Fitz- 
patrick,  15  Peters,  167.)  A  party  defendant  may  plead 
service  of  process  on  him  out  of  the  district  by  plea  in 
abatement  of  the  suit.  (Van  Antwerp  v.  Hulburd,  7 
Blatchf.  426. )  Where  a  defendant  appears  without  tak- 
ing exceptions,  it  is  an  admission  of  the  regularity  of  the 
service  (Gracie  v.  Palmer,  8  Wheat.  699);  but  if  he  appears 
aud  answers  the  bill,  he  cannot  on  the  hearing  object  that 
the  bill  contained  a  prayer  for  process,  or  that  he  was  not 
served.  (Segee  v.  Thomas,  3  Blatchf.  II.)  And  if  heap- 
pears  and  pleads  on  the  merits,  it  is«i  waiver  of  irregu- 
larity. (Toland  v.  Sprague,  12  Peters,  3()0;  Pollard  v. 
Dwight,  4  Cranch,  421;  Irvine  v.  Lowry,  14  Peters,  293.) 

Corporations. — A  corporation  can  have  no  existence 
beyond  the  limits  of  the  State  in  which  it  is  created; 
hence,  service  of  process  upon  its  officers  in  another  State 
will  not  confer  jurisdiction  upon  a  circuit  court  in  that 
State  over  the  corporation.  (Northern  Ind.  R.  Co.  v. 
Michigan  Cent.  R.  Co.,  15  How.  233;  Day  v.  Newmark 
Manuf.  Co.,  1  Blatchf.  628;  Decker  v.  New  York,  B.  &  P. 
Co.,  11  Blatchf.  76;  Myers  v.  Dorr,  13  Blatchf.  22.)  Aa 
a  corporation  cannot  be  made  a  party  to  a  civil  suit  by 
original  process  in  any  other  district  than  the  State 
wherein  it  was  created  (Meyers  v.  Dorr,  13  Blatchf.  23), 
so  a  national  bank  cannot  be  sued  out  of  the  district  in 
which  it  is  located  (Main  v.  Second  Nat.  Bank,  6  Bids. 
26);  but  a  trading  corporation  may  be  sued  in  any  district 
in  which  it  conducts  its  business  (Haydenv.  Androscogran 
Mills,  1  Fed.  Rep.  93),  and  a  foreign  corporation  maybe 
sued  in  a  district  other  than  that  of  which  it  is  a  resident 
if  it  has  a  duly  authorized  resident  agent  qualified  to  ac- 
knowledge service  of  process  (Runkle  v.  Lamar  Ins.  Co., 
2  Fed.  Rep.  9;  Moch  v.  V.  F.  &  M.  Ins.  Co.,  10  Fed.  Rep. 
696);  or  if  it  consents  that  process  may  be  served  on  its 
agent  in  such  State,  jurisdiction  attaches.  (Ex  parte 
Schollenberger,  96  U.  S.  369;  Knott  v.  Southern  L.  Ins. 
Co.,  2  Woods,  479;  Ehramn  v.  Teutonia  Ins.  Co.,  1  Fed. 
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Rep.  479;  Runkle  v.  Lamar  Ins.  Co.,  2  Fed.  Rep.  9; 
Fouda  V.  British  Am.  Ins.  Co.,  10  Chic.  L.  N.  309;  Al- 
bright V.  Empire  Trans.  Co.,  18  Alb.  L.  J.  313;  contra, 
Pomeroy  V.  New  York  &  N.  H.  R.  Co.,  4  Blatchf.  120; 
Southern  &  A.  T.  R.  Co.  v.  New  Orleans  M.  &  T.  R.  Co., 
2  Cent.  L.  J.  88;  Stillwell  v.  Empire  F.  Ins.  Co.,  4  Cent 
L.  J.  463.)  A  foreign  corporation  doing  business  within 
the  State  is  liable  to  suit  by  service  of  process  on  an  agent 
(Albright  v.  Empire  Trans.  Co.,  18  Alb.  L.  J.  313;  see 
Brownell  v.  T.  &  B.  R.  Co.,  3  Fed.  Rep.  761;  Moch  v.  V. 
F.  &  M.  Ins.  Co.,  10  Fed.  Rep.  696),  although  there  is  no 
State  law  requiring  it  to  appoint  an  agent  to  accept  serv' 
ice  of  process.  (Wilson  Pack.  Co.  v.  Hunter,  11  Chic.  L. 
N.  207.)  Corporations  maybe  found  for  service  of  process 
wherever  they  are*doing  business.  (Wilson  Packing  Co. 
V.  Hunter,  8  Cent.  L.  J.  333;  Railroad  Co.  v.  Harris,  12 
Wall.  65;  Ex  parte  Schollenberger,  96  U.  S.  369;  Moulin 
v.  Ins.  Co.,  1  Dutch.  57;  Moch  v.  Ins.  Co.,  10  Fed.  Rep. 
696;  Wheeling  etc.  Transp.  Co.  v.  B.  &  O.  R.  Co.,  1  Cin. 
Rep.  311;  Hannibal  etc.  R.  Co.  v.  Crane,  102  IlL  249; 
Handy  v.  Ins.  Co.,  37  Ohio  St.  366;  2  Ohio  Law  J.  289; 
McNichol  V.  U.  S.  Mercantile  Association,  14  Cent.  L.  J. 
51;  Williams  v.  Empire  Transp.  Co.,  14  0.  G.  523.) 

A  personal  privilegre,  and  may  be  waived. — ^This 
section  is  not  a  denial  of  jurisdiction,  but  the  crant  of  a 
privilege  to  defendant  not  to  be  sued  out  oi  the  State 
where  he  resides,  unless  served  with  process  in  the  State 
where  suit  is  brought  (Harrison  v.  Rowan,  Peters  C.  C. 
489);  and  under  its  provisions  the  privilege  granted  to 
him  may  be  waived  (Flanders  v.  ^tna  Ins.  Co.,  3  Mason, 
158;  see  Lovejoy  v.  Hartford  F.  Ins.  Co.,  11  Fed.  Rep. 
63),  as  by  a  voluntary  appearance  (Harrison  v.  Rowan, 
Peters  C.  C.  489;  Hale  v.  Contin.  Ins.  Co.,  12  Fed.  Rep. 
359);  and  his  appearance  without  process  is  a  waiver  of 
the  privilege  to  object  to  the  non-service  of  process. 
Gracie  v.  Palmer,  8  Wheat.  699;  Segee  v.  Thomas,  *i 
Blatchf.  11;  Kelsey  v.  Pennsylvania  R.  Co.,  14  Blatchf. 
89;  McCloskey  v.  Cobb,  2  Bond,  16;  Flanders  v.  ^tna 
Ins.  Co.,  3  Mason,  158;  Harrison  v.  Rowan,  Peters  C.  C. 
499;  Clarke  v.  Navigation  Co.,  1  Story,  531.)  So  appear- 
ing and  moving  to  dismiss  the  bill  for  want  of  equity 
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( Joues  V.  Andrews,  10  WalL  327),  or  an  appearance  un- 
accompanied by  a  plea  claiming  the  privilege,  is  a  waiver 
of  it.  (Harrison  v.  Rowan,  Peters  C.  C.  489.)  For  an 
appearance  to  confer  jurisdiction,  the  party  must  be  a 
party  to  the  record.  (Kentucky  S.  M.  Co.  v.  Day,  2 
8awy.  468).  If  a  party  is  a  non-resident  he  may  appear 
in  the  suit  and  plead  his  personal  privilege  (Teese  v. 
Phelps,  1  McAll.  17),  and  such  *an  appearance  is  not  a 
waiver  (Harrison  v.  Eowan,  Peters  C.  C.  489);  but  it  is 
not  a  waiver  to  appear  and  plead  to  the  jurisdiction  by  an 
attorney.  (Commercial  Bank  v.  Slocomb,  14  Peters,  60; 
Thayer  vs.  Wales,  5  Fish.  448;  Decker  v.  New  York  B. 
&  P.  Co.,  11  Blatchf.  76.  Where  a  bill  was  filed  in  the 
southern  district  of  Mississippi  against  four  defendants, 
two  of  whom  appeared  for  the  purpose  of  moving  to  dis- 
miss the  bill,  and  the  other  two  declined  to  appear  and 
process  was  not  served  on  them,  the  court  had  no  alter- 
native but  to  dismiss  the  bill,  they  being  necessary  parties. 
(Herndon  v.  Eidgway,  17  How.  424.) 

Process  by  attachinent. — An  attachment  against  the 
property  of  a  non-resident  cannot  be  sued  out,  unless  the 
defendant  is  first  personalJy  served  with  process.  (Ex 
parte  Des  Moines  R.  R.  Co.,  2  Morr.  Trans.  303.)  The 
circuit  court  has  no  jurisdiction  in  n ttachm en t  suits  against 
a  non-resident  without  the  district.  (Hollingsworth  v. 
Adams,  2  Dall.  398;  Toland  v.  Spnigue,  12  Peters,  300; 
Chaffee  V.  Hay  ward,  20  How.  208;  Day  v.  Newark  Manuf. 
Co.,  1  Blatchf.  628;  Sadler  v.  Hudson,  2  Curt.  6;  Mauldin 
V.  Carll,  3  Hughes,  247;  Picquet  v.  Swan,  5  Mason,  35; 
Richmond  V.  Dreyfous,  1  Sum.  131.)  Process  of  foreign 
attachment  cannot  be  properly  issued  by  the  circuit  court 
in  cases  where  defendant  is  domiciled  abroad  or  not  found 
within  the  district,  so  that  it  can  be  served  upon  him  (To- 
land V.  Sprague,  12  Peters,  300;  Anderson  v.  Shaffer,  10 
Fed.  Rep.  266),  and  this  applies  to  corporations.  (Meyers 
v.  Dorr,  13  Blatchf.  22.)  Process  of  attachment  on  the 
effects  of  a  person  not  an  inhabitant  cannot  be  served 
(Pollard  v.  Dwight,  4  Crancb,  424);  bat  if  served  not  only 
on  the  property  but  on  the  defendant,  jurisdiction  attaches. 
(North  V.  McDonald,  1  Biss.  57.)  An  assignee  appointed 
by  a  bankrupt  court  of  another  district  is  within  the  rule. 
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althoagh  there  is  property  "within  the  district.  (Shain- 
wald  V.  Lewis,  5  Fed.  Rep.  510;  S.  C,  6  Sawy.  585.) 
Where  a  citizen  of  the  United  States  is  a  resident  in  a  for- 
eign country,  the  circuit  court  has  no  jurisdiction  over  a 
suit  brought  by  an  alien,  although  he  has  property  within 
the  district  which  may  be  attached.  (Picquet  v.  Swan,  5 
Mason,  35.) 

Civil  suit. — "Civil  suit"  means  a  suit  within  the  cate- 
gory of  **all  suits  of  a  civil  nature  at  common  law  or  in 
equity,'  and  a  case  of  admiralty  jurisdiction  is  not  within 
the  meaning  of  this  prohibition.  (Atkins  v.  Disintegrating 
Co.,  18  Wall.  272;  Casey  v.  Leary,  2  Ben.  530;  Manchester 
V.  Hotchkiss:  13  Int.  Rev.  Rec.  125;  but  see  Ex  parte 
Graham,  3  Wash.  C.  C.  456;  Wilson  v.  Pierce,  15  Law 
Rep.  137;  New  England  Ins.  Co,  v.  Navigation  Co.,  13 
Int.  Rev.  Rec,  94. )  This  provision  does  not  apply  to  a 
person  who  has  never  been  an  inhabitant  of  the  United 
States.  (Cushing  v.  Laird,  4  Ben.  70. )  A  prize  proceed- 
ing is  a  civil  suit,  and  if  against  the  person  can  be  institu- 
ted only  in  the  district  where  he  is  inhabitant  or  is  found. 
(Ex  parte  Graham,  3  Wash.  C.  C.  456. )  Attachment  will 
lie  against  in  debt  orcontract  or  tort.  (McGrath  v.  Can- 
dalero.  Bee,  64;  Bouysson  v.  Miller,  Bee,  186.)  It  may  be 
issued  against  a  non-resident  in  an  action  on  contract,  even 
if  the  non-resident  be  a  corporation.  (Clarke  v.  Naviga- 
tion Co.,  1  Story,  531.) 

§  252  (747).     Parties    may    plead    their 

oiprn  causes* — In  all  the  courts  of  the  United 
States  the  parties  may  plead  and  manage  their  own 
causes  personally,  or  by  the  assistance  of  such  coun- 
sel or  attomeys-at-law  as,  by  the  rules  of  the  said 
courts,  respectively,  are  permitted  to  manage  and 
conduct  causes  therein.     (Rev.  Stats,  sec.  747.) 

When  an  attorney  is  selected  to  conduct  and  manage 
the  case,  the  attorney  stands  in  the  place  of  the  party  and 
has  exclusive  control  and  management,  and  his  client  can- 
not appoint  an  agent  to  represent  him  in  the  suit.  (Night- 
ingale V.  Oreg.  Cent.  R.  R.  Co.,  2  Sawy.  3;%.) 
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§  253  (748.)  Officers  fbrMdden  to  prac- 
tice wtm  attorneys. — No  clerk,  assistant,  or  dep- 
uty clerk,  of  any  territorial  district,  or  circuit 
court,  or  of  the  court  of  claims,  or  the  Supreme 
Court  of  the  United  States,  or  marshal  or  deputy 
marshal  of  the  United  States  within  the  district 
for  which  he  is  appointed,  shall  act  as  a  solicitor, 
proctor,  attorney,  or  counsel  in  any  cause  depend- 
ing in  either  of  said  courts,  or  in  any  district  for 
which  he  is  acting  as  such  officer.  (Rev.  Stats, 
sec.  748.) 

§  264  (749).  Penalty. — Whosoever  violates 
the  preceding  section  shall  be  stricken  from  the 
roll  of  attorneys  by  the  court,  upon  con) plaint, 
upon  which  the  respondent  shall  have  due  notice, 
and  be  heard  in  his  defense;  and  in  the  caso  of  a 
marshal  or  deputy  marshal  so  acting,  he  shall  be 
recommended  by  the  court  for  dismissal  from  office. 
(Rev.  Stats,  sec.  749.) 

§  255  (750.)  Pinal  record. — In  equity  and 
admiralty  causes,  only  the  process,  pleadings,  andde- 
cree,  and  such  orders  and  memorandums  as  may  be 
necessary  to  show  the  jurisdiction  of  the  court  and 
regularity  of  the  proceedings,  shall  be  entered  upon 
the  final  record.  (See  sec.  698.  Rev.  Stats,  sec. 
749.) 
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§  256.     Restriction  on  appointment  of*. 

That  no  person  related  to  any  justice  or  judge  of 
any  court  of  tbe  United  States  by  affinity  or  con- 
sanguinity, within  the  degi^ee  of  first  cousin,  shall 
hereafter  be  appointed  by  such  court  or  judge  to, 
or  employed  by  such  court  or  judge  in,  any  office  or 
duty  in  any  court  of  which  such  justice  or  judge 
may  be  a  member.  (Approved  March  3,  1887; 
August  13,  1888,  sec.  7;  24  U.  S.  Stats.  552;  25 
U.  S.  Stats.  433.) 

§  257*  Clerk  not  to  1>e  receiver  ormaster 

No  clerk  of  the  district  or  circuit  courts  of  the 
United  States,  or  their  deputies,  shall  be  appointed 
a  receiver  or  a  master  in  any  case  except  where  the 
judge  of  said  court  shall  determine  that  special 
reasons  exist  therefor,  to  be  assigned  in  the  order 
of  appointment.  (20  U.  S.  Stats.  415;  1  Sup.  Rev. 
Stats.  464.) 

§  258<  Kxtra  compensation. —  That  no 
civil  officer  of  the  government  shall  hereafter  re- 
ceive any  compensation  or  perquisites,  directly  or 
indirectly,  from  the  treasury  or  property  of  the 
United  States  beyond  his  salary  or  compensation 
allowed  by  law;  provided,  that  this  shall  not  be 
construed  to  prevent  the  employment  and  payment 
by  the  department  of  justice  of  district  attorneys  as 
now  allowed  by  law  for  the  performance  of  services 
not  covered  by  their  salaries  or  fees.  (Approved 
June  20,  1874.  See  Rev.  Stats,  sees.  619,  767, 
776,  843.) 

§  259  Reiiidenee  ofolHcem. — That  every 
clerk  of  the  circuit  or  district  court  of  the  United 


585  OFFICEUS  OF  UNITED  STATES  COURT.       §§  260-262 

States,  United  States  marshal,  or  United  States 
district  attorne}'-,  shall  reside  permanently  in  the 
district  where  his  official  duties  are  to  be  performed, 
and  shall  give  his  personal  attention  thereto;  and 
in  case  any  such  officer  shall  remove  from  his  dis- 
trict, or  shall  fail  to  give  personal  attention  to  the 
duties  of  his  office,  except  in  case  of  sickness,  such 
office  shall  be  deemed  vacant;  provided,  that  in  the 
southern  district  of  New  York  said  officers  may  re- 
side within  twenty  miles  of  their  districts.  (See 
sees.  619,  767,  776;  18  U.  S.  Stats.  109;  1  Sup. 
Rev.  Stats.  47.) 

§  260.     I>lstrlct    a,ttoi*neyi><    and    mar- 

slials. — There  shall  be  appointed  in  each  district 
a  person  learned  in  the  law,  to  act  as  attorney  for 
the  United  States  in  such  district.  (Rev.  Stats., 
sees.  767,  776.) 

Special  provision  &%  to  rlistrict  attorneys  and  marshals  in  particular 
States  will  be  foun  I  in  Alabama  Rev.  Stats,  sees.  7B7.  768;  18  l'.  S.  Stats. 
193;  California.  24  U.  S.  St  its.  398;  Colorado,  19  U.  8.  Stats.  61;  Geortrift. 
22  U.  8.  atatR.  47;  Tow.i.  22  T  ■ .  8.  Stats.  172;  Louisiana.  21  TT.  8.  Stats.  507; 
North  Carolina,  18  U.  8.  .Stats.  193;  Texas.  20  U.  8.  Stats.  318. 

§  261.  Xerm  and  oath  of  district  at- 
torney.— District  attorneys  shall  be  appointed  for 
a  term  of  four  years,  and  their  commissions  shall 
cease  and  expire  at  the  expiration  of  four  yeara 
from  their  respective  dates.  And  every  district 
attorney,  before  entering  upon  his  office,  shall  be 
sworn  to  a  faithful  execution  thereof.  (Rev.  Stats, 
sec.  768.) 

§  262*     Salaries  of*  district  attorneys. — 

The  district  attorney  for  the  southern  district  of 
New  York  is  entitled  to  receive  quarterly,  for  all 
his  services,  a  salary  at  the  rate  of  six  thousand 
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dollars  a  year.  For  extra  services  the  district  at- 
torney for  the  district  of  California  is  entitled  to 
receive  a  salary  at  the  rate  of  five  hundred  dollars 
a  year,  and  the  district  attorney  for  all  other  dis- 
tricts at  the  rate  of  two  hundred  dollars  a  year. 
(Rev.  Stats,  sec.  770.) 

g  263.     I>ittie0  of  district  attorneys. — 

It  shall  be  the  duty  of 'every  district  attorney  to 
prosecute,  in  his  district,  all  delinquents  for  crimes 
and  offenses  cognizable  under  the  authority  of  the 
United  States,  and  all  civil  actions  in  which  the 
United  States  are  concerned,  and,  unless  otherwise 
instructed  by  the  secretary  of  the  treasury,  to 
appear  in  behalf  of  the  defendants  in  all  suits  and 
proceedings  in  his  district  against  collectors,  or 
other  officers  of  the  revenue,  for  any  act  done  by 
them  or  for  the  recovery  of  any  money  exacted  by 
or  paid  to  such  officers,  and  by  them  paid  into  the 
treasury.     (Rev.  Stats,  sec.  771.) 

§  264.  Statememt  of  suits. — Every  district 
attorney  shall,  on  instituting  any  suit  for  the  re- 
covery of  any  fine,  penalty,  or  forfeiture,  immedi- 
ately transmit  to  the  solicitor  of  the  treasury  a 
btatement  thereof.     (Rev.  Stats,  sec.  772,) 

§  265.     Returns  of*  district  attorneys  to 

treasury. — Every  district  attorney  shall,  imme- 
diately after  the  end  of  every  term  of  the  circuit 
and  district  court  for  his  district,  forward  to  the 
solicitor  of  the  treasury,  except  in  the  cases  pro- 
vided in  the  next  section,  a  full  and  particular 
statement  accompanied  by  the  certificate  of  the 
clerks  of  said  courts,  respectively,  of  all  causes 
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pending  in  said  courts,  and  of  all  causes  decided 
therein  during  such  term,  in  which  the  United 
States  are  party.  He  shall  also,  on  the  first  day 
of  October  in  each  year,  make  a  return  to  said 
solicitor  of  the  number  of  suits  and  proceedings 
commenced,  pending  and  determined  within  his 
district  during  the  fiscal  year  next  preceding  the 
date  of  such  return,  showing  the  date  when  such 
proceeding  or  suit  in  each  case  was  commenced. 
If  the  determination  thereof  has  been  delayed  or 
continued  beyond  the  usual  or  reasonable  period, 
the  reasons  must  be  set  forth,  and  a  statement 
must  be  made  of  the  measures  taken  by  the  district 
attorney  to  press  such  proceedings  or  suit  to  a 
close.    (Rev.  Stats,  sec.  773.) 

§  266*     Returns  of  internal  re^-enne. — 

When  any  suit  or  proceeding  arising  under  the  in- 
ternal revenue  laws,  to  which  the  United  States 
are  party,  or  any  suit  or  proceeding  against  a  col- 
lector or  other  officer  of  the  internal  revenue, 
wherein  a  district  attorney  appears,  is  commenced, 
the  attorney  for  the  district  in  which  it  is  brought 
shall  immediately  report  to  the  commissioner  of 
internal  revenue  the  full  particulars  relating  to  the 
same;  and  he  shall,  immediately  after  the  end  of 
each  term  of  the  court  in  which  such  suit  or  pro- 
ceeding is  pending,  forward  to  the  said  commis- 
sioner a  full  and  particular  statement  of  its  condi- 
tion.    (Rev.  Stats,  sec.  774.) 

§  267*     Reports  by  district  attorney* — 

Each  district  attorney  shall,  immediately  after  the 
end  of  every  term  in  which  any  suit  for  moneys 
due  on  account  of  the  ^ost-office  department  has 
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been  pending  in  his  district,  forward  to  the  depart- 
ment of  justice  a  statement  of  any  judgment  or  or- 
der made,  or  step  taken  in  the  same,  during  such 
term,  accompanied  by  a  certificate  of  the  clerk, 
showing  the  parties  to  and  amount  of  every  such 
judgment,  with  such  other  information  as  the  de- 
partment of  justice  may  require.  And  the  said  at- 
torney shall  direct  speedy  and  effectual  execution 
upon  said  judgment,  and  the  United  States  marshal 
to  whom  the  same  is  directed  shall  make  returns  of 
the  proceedings  thereon  to  the  department  of  jus- 
tice at  such  times  as  it  may  direct.  (Key,  Stats, 
sec.  775.) 

§  268.  nfamlials'  term* — Marshals  shall  be 
appointed  for  a  term  of  four  years.  (Rev.  Stats, 
sec.  779.) 

§  269.  ^Deputy  mamlialiu — Every  marshal 
may  appoint  one  or  more  deputies,  who  shall  be 
removable  from  office  by  the  judge  of  the  district 
court  or  by  the  circuit  court  for  the  district,  at  the 
pleasure  of  either.     (Rev.  Stats,  sec.  780.) 

§  270.  IWarslials*  salaries. -Marshals  are 
entitled  to  receive  salaries,  as  a  compensation  for 
extra  services,  as  follows:  The  marshal  of  the  dis- 
trict of  California,  at  the  rate  of  five  hundred 
dollars  a  year;  the  marshal  of  the  districts  of  North 
Carolina,  at  the  rate  of  four  hundred  dollars  a  year; 
the  marshals  of  all  other  districts,  except  the 
southern  and  eastern  districts  of  New  York,  the 
eastern  district  of  Pennsylvania,  the  southern  dis- 
trict of  Illinois,  the  western  district  of  Missouri, 
the  northern  and  southern  districts  of  Georgia,  and 
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the  districts  of  Massachusetts,  Maryland,  and 
Nevada,  at  the  rate  of  two  hundred  dollars  a  year. 
(Rev.  Stats,  sec.  781.) 

Note. — Compensation  for  extra  services  relates  to  such 
as  are  by  law  devolved  on  the  marshal.  (U.  S.  v.  Smith, 
1  Wood.  &  M.  184. ) 

§  271.  Oatlis  of  marslials. —  Every  mar- 
shal and  deputy  marshal  shall,  before  he  enters 
upon  the  duties  of  his  appointment,  take,  before 
the  district  judge  of  the  district,  an  oath  or  affirm- 
ation in  the  following  form;  *'I,  A.  B.,  do 
solemnly  swear  (or  affirm)  that  I  will  faithfully 
execute  all  lawful  precepts  directed  to  the  marshal 

of  the  district  of ,  under  the  authority  of  the 

United  States,  and  true  returns  make,  and  in  all 
things  well  and  truly,  and  without  malice  or  par- 
tiality, perform  the  duties  of  the  office  of  marshal 
(or  marshal's  deputy,  as  the  case  may  be)  of  the 

district  of ,  during  my  continuance  in  said 

office,  and  take  only  my  lawful  fees.  So  help  me 
God."  The  words  "  so  help  me  God"  shall  be 
omitted  in  all  cases  where  an  affirmation  is  ad- 
mitted instead  of  an  oath;  provided,  that  when  any 
person  who  is  appointed  deputy  marshal  resides 
and  is  more  than  twenty  miles  from  the  place  where 
the  district  judge  resides  and  is,  the  said  oath  of 
office  may  be  taken  by  him  before  any  judge  or 
justice  of  any  State  court  within  the  same  district, 
or  before  any  justice  of  the  peace  having  authority 
therein,  or  before  any  notary  public  duly  appointed 
in  such  State,  or  before  any  commissioner  of  a  cir- 
cuit court  for  such  district,  and  shall,  when  certi- 
fied by  such  officer  to  the  said  district  judge,  be  as 

Fed.  Pi:oc.— 60. 
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effectual  as  if   taken  before  such  district  judge. 
(Rev.  Stats,  sec.  782.) 

§  272.  Itla.rslia.l's  bond*  —  Every  marshal, 
before  he  enters  on  the  duties  of  his  office,  shall  give 
bond  before  the  district  judge  of  the  district,  jointly 
and  severally  with  two  good  and  sufficient  sureties, 
inhabitants  and  freeholders  of  such  district,  to  be 
approved  by  said  judge,  in  the  sum  of  twenty  thou- 
sand dollars,  for  the  faithful  pei*formance  of  said 
duties  by  himself  and  his  deputies.  Said  bond 
shall  be  tiled  and  recorded  in  the  office  of  the  clerk 
of  the  district  court  or  circuit  court  sitting  within 
the  district,  and  copies  thereof,  certified  by  the 
clerk,  under  the  seal  of  the  said  court,  shall  be 
competent  evidence  in  any  court  of  justice.  (Rev. 
Stats,  sec.  783.) 

Note.  —  The  district  judge  alone  has  authority  to 
approve  the  bond  (Jackson  v.  Simonton,  4  Cranch  C.  C. 
255);  and  a  bond  with  only  one  surety  does  not  comply 
with  the  statute.  (Jackson  v.  Simonton,  4  Cranch  C.  O. 
255. )  So  a  bond  to  the  President  is  not  a  bond  to  the 
United  States.  (Jackson  v.  Simonton,  4  Cranch  C.  C.  255.) 
A  marshal  is  not  qualified  until  he  gives  the  bond  required 
and  until  it  is  received  by  the  proper  official  (Jackson  v. 
Simonton,  4  Cranch  C.  C.  255);  but  if  he  proves  his  com- 
mission and  his  recognition  as  marshal  by  the  Federal 
courts,  it  will  be  presumed  that  he  conformed  to  the 
requirements  of  the  law.  (Killpatrick  v.  Frost,  2  Grant, 
168. )  Where  the  question  is  as  to  the  proper  construction 
of  a  marshal's  bond,  the  cause  is  removable  into  the  circuit 
court.    (Lawrence  v.  Norton,  13  Fed.  Rep.  1.) 

§  273.  Returns  to  tlie  solicitor  a£  tlie 
treasury. — Every  marshal  shall,  within  thirty 
days  before  the  commencement  of  each  term  of  the 
circuit  and  district  courts  in  his  district,  make  re- 
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turns  to  the  solicitor  of  the  treasury  of  the  pro- 
ceedings had  upon  all  writs  of  execution  or  other 
process,  which  have  been  placed  in  his  hands  for 
the  collection  of  moneys  adjudged  and  decreed  to 
the  United  States  in  said  courts,  respectively. 
(Rev.  Stats,  sec.  791.) 

§  274*    Retvriis,  post-office  department. 

Every  marshal  to  whom  any  execution  upon  a 
judgment  in  any  suit  for  moneys  due  on  account  of 
the  post-office  department  has  been  directed  sliall 
make  returns  to  the  sixth  auditor,  at  such  times  as 
he  may  direct,  of  the  proceedings  which  have  taken 
])lace  upon  the  said  process  of  execution.  (Rev, 
Stats,  sec.  792.) 

§  276.  Tac ancles*  lioipr  filled. — In  case  of 
a  vacancy  in  the  office  of  district  attorney  or  mar- 
shal within  any  circuit,  the  circuit  justice  of  such 
circuit  may  fill  the  same,  and  the  person  appointed 
by  him  shall  serve  until  an  appointment  is  made 
by  the  President,  and  the  appointee  is  duly  quali- 
fied, and  no  longer.  The  appointment  made  by 
such  justice  shall  be  in  writing,  wliich  shall  be 
filed  in  the  clerk's  office  of  the  circuit  court,  and  a 
copy  thereof  shall  be  entered  upon  the  journal  of 
said  court.  Any  marshal  so  appointed  shall  give 
bond,  as  if  appointed  by  the  President,  and  the 
bond  shall  be  approved  by  said  justice.  It  shall 
then  be  filed  in  the  clerk's  office  of  said  court,  and 
a  copy  shall  be  entered  on  the  journal  of  the  court. 
A  ceitified  copy  of  such  entry  shall  be  prima  fade 
proof  of  the  execution  of  such  bond,  and  of  the  con- 
tents thereof.  (Rev.  Stats,  sec.  793.  See  In  re 
Farrow,  3  Fed.  Rep.  116.) 
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§   276.     Suits  on  marslia.Ps  bond — Costs* 

In  case  of  a  breach  of  tbe  condition  of  a  DiarshaFs 
bond,  any  person  thereby  injured  may  institute  in 
his  own  name  and  for  his  sole  use  a  suit  on  said 
bond,  and  thereupon  recover  such  damageaas  shall 
be  legally  assessed  with  costs  of  suit,  for  which 
execution  may  issue  for  him  in  due  form.  If  such 
party  fails  to  recover  in  the  suit,  judgment  shall  be 
rendered  and  execution  may  issue  against  him  for 
costs  in  favor  of  the  defendant;  and  the  United 
States  shall  in  no  case  be  liable  for  the  same. 
(Rev.  Stats,  sec.  784.) 

Note. — An  action  for  a  breach  of  the  marshal's  bond 
may  be  brought  in  the  name  of  the  United  States  for  the 
henefit  of  the  party  whose  interests  are  affected.  (U.  S.  v. 
Davidson,  1  Biss.  433.)  It  may  be  brought  in  the  circuit 
court,  although  all  parties  are  citizens  of  the  same  State. 
(U,  S.  V.  Davidson,  1  Biss.  433;  Wetmore  v.  Rice,  1  Biss. 
237;  Adler  v.  Newcomb,  2  Dill.  45.)  A  declaration  for  the 
breach  should  not  claim  the  entire  penalty  but  merely  the 
damages  sustained.  (Adler  v.  Newcomb,  2  Dill.  45.)  If  an 
execution  creditor  seeks  to  charge  the  sureties,  he  cannot 
proceed  summarily,  but  must  proceed  according  to  law. 
{Gwin  V.  Breedlove,  2  How.  29;  Gwin  v.  Barton,  6  How.  7.) 

§  277*    IflarsliaPs  bond  to  remain.  afHer 

Judgnient. — ^The  said  bond  shall  remain,  after 
any  judgment  rendered  thereon,  as  a  security  for 
the  benefit  of  any  person  injured  by  breach  of  the 
condition  of  the  same,  until  the  whole  penalty  ban 
been  recovered;  and  the  proceedings  shall  always 
be  as  directed  in  the  preceding  section.  (Rev.  Stats, 
sec.  785.) 

§  278.  I^imitation  of*  bonds. — No  suit  on 
a  marshars  bond  shall  be  maintained  unless  it  is 
commenced   within  six  years  after   the  right  of 
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action  accrues,  saving,  nevertheless,  the  rights  of 
infants,  married  women,  and  insane  persons,  so  that 
they  sue  within  three  years  after  their  disabilities 
are  removed.   (Rev.  Stats,  sec.  786.) 

Note. — This  limitation  does  not  apply  to  an  action  on 
the  marshal's  bond  brought  by  the  United  States.  (U.  S. 
V.  Rand,  4  Sawy.  272;  U.  S.  v.  Godbold,  3  Woods,  550.) 
The  statute  does  not  run  against  a  claim  to  proceeds  of  a 
marshaFs  sale  suspended  by  appeal  until  after  affirmance 
of  the  decree.  (Montgomery  v.  Hernandez,  12  Wheat.  129.) 

§  279.  I>iities  o£  marslial. — It  shall  be 
the  duty  of  the  marshal  of  each  district  to  attend 
the  district  and  circuit  courts  when  sitting  therein, 
and  to  execute  throughout  the  district  all  lawful 
precepts  directed  to  him,  and  issued  under  the 
authority  of  the  United  States;  and  he  shall  have 
power  to  command  all  necessary  assistance  in  the 
execution  of  his  duty.     (Rev.  Stats,  sec.  787.) 

Note. — This  section  does  not  apply  to  a  warrant  in  case 
of  extradition;  such  a  warrant  may  be  served  beyond  the 
limits  of  the  district.  (In  re  Henricks,  5  Blatchf.  414.) 
There  is  no  restriction  as  to  districts  from  which  precepts 
issue,  or  to  which  they  are  to  be  returned  (Voss  v.  Lake,  1 
Cranch  C.  C.  331);  but  the  subpoena  should  be  issued  to 
the  marshal  of  the  district  where  witness  lives.  (Voss  v. 
Lake,  1  Cranch  C.  C.  331;  Sommerville  v.  French,  1 
Cranch  C.  G.  174.)  He  is  a  mere  ministerial  officer,  and 
it  is  no  part  of  his  duty  to  apply  to  the  district  attorney 
to  issue  process.  (Levy  Court  v.  Ringgold,  5  Peters,  451 . ) 
He  or  his  deputy  must  serve  original  process,  as  it  cannot 
be  served  by  a  private  person  (Schwabacker  v.  Reilly,  2 
Dili.  127);  and  when  process  is  issued  by  a  commissioner, 
it  is  his  duty  to  make  return  thereon  (United  States  v. 
Scroggins,  3  Woods,  529);  but  a  subpoena  may  be  served 
by  a  private  person.  (Russell  v.  Ashley,  Hemp.  546; 
Schwabacker  v.  Reilly,  2  Dill.  127;  Scott  v.  Allen,  6 
Phila.  484.)    A  deputy  marshal  may  make  return  of  proc- 
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ess,  but  should  do  so  in  the  name  oi  the  marshal.  (Spaf- 
ford  V.  Goodell,  3  McLean,  97.)  Marshal  may  amend  his 
return.  (Intern.  Grain  Ceiling  Co.  v.  Dill,  10  Ben.  92.) 
A  deputy  marshal  is  an  officer  for  whose  appointment, 
qualitication,  and  removal  the  laws  of  the  United  States 
expressly  provide.     (The  E.  W.  Gorgas,  10  Ben.  469. ) 

§  280.  Ponrers  of  marslialfii* — ^The  mar- 
shals and  their  deputies  shall  have  in  each  State 
tiie  same  powers  in  executing  the  laws  of  the 
United  States  as  the  sheriffs  and  their  deputies  in 
such  State  may  have  by  law  in  executing  the  laws 
thereof.     (Rev.  Stats,  sec.  788.) 

Note. — A  marshal  may  appoint  a  special  bailiff  to  exe- 
cute a  particular  process  (U.  S.  v.  Jailer,  2  Abb.  U.  S. 
265),  and  the  person  appointed  by  him  is  an  officer  de 
facto.  (Hymnn  v.  Chales,  12  Fed.  Rep.  85;  Hopkins  v. 
Chales,  12  Fed.  Rep.  855. )  This  section  differs  from  ear- 
lier statutes  only  in  the  substitution  of  the  words  **  may 
have  "  for  the  word  **have."  But  for  the  circumstance 
that  the  Revised  Statutes  is  declared  to  be  the  re  enact- 
ment of  laws  already  in  force,  this  change  of  phraseology 
might  be  construed  as  conferring  on  marshals  such  powers 
as  by  State  laws  are  conferred  on  sheriffs.  (The  E.  W. 
Gorgas,  10  Ben.  470.)  Independently  of  any  rule  of  court 
or  statute,  a  marshal  or  sheriff  may  direct  a  particular 
ministerial  act  with  the  performance  of  which  he  is  charged, 
to  be  performed  by  another  acting  for  him  and  under  his 
authority  and  upon  his  responsibility.  (The  E.  W.  Gor- 
gas, 10  Ben.  467. )  A  marshal  of  the  United  States  has  the 
same  power  to  keep  the  peace  of  the  United  States  that  a 
sheriff  has  to  keep  the  peace  of  the  State,  and  is  authorized 
to  protect  a  judge  from  assault  and  murder.  (Cunning- 
ham V.  Neagle,  135  U.  S.  1.)  Authority  from  the  attorney 
general  and  district  attorney  of  the  ITnited  States  is  suffi- 
cient to  warrant  a  marshal  in  making  provisions  for  the 
protection  and  defense  of  a  justice  of  the  Supreme  Court 
while  in  the  discharge  of  his  duty,  (Cunningham  v. 
Neagle,  135  U.  S.  1.) 


595  OFFICEKS  OF  IGNITED  STATES  COURT.       §§  281-282 

§  281.  In  case  of  death. — In  case  of  the 
death  of  any  marshal,  his  deputy  or  deputies  shall 
continue  in  office,  unless  otherwise  specifically  re- 
moved, and  shall  execute  the  same  in  the  name 
of  the  deceased  until  another  marshal  is  appointed, 
as  provided  in  this  chapter,  and  duly  qual- 
ified. The  defaults  or  misfeasances  in  office  of 
such  deputies  in  the  meantime  shall  be  adjudged  a 
breach  of  the  condition  of  the  bond  given  by  the 
marshal  who  appointed  them;  and  the  executor  or 
administrator  of  the  deceased  marshal  shall  have 
like  remedy  for  the  defaults  and  misfeasances  in 
office  of  such  deputies,  during  such  interval,  as  he 
would  be  entitled  to  if  the  marshal  had  continued 
in  life  and  in  the  exercise  of  his  said  office  until  his 
successor  was  appointed  and  duly  qualified.  (Rev, 
Stats,  sec.  789.) 

§  282.  I^ay  execute  process  in  their 
liands  Trheii  remoT-ed. — Every  marshal  or 
his  deputy,  when  removed  from  office,  or  when  the 
term  for  which  the  marshal  is  appointed  expires, 
shall  have  power,  notwithstanding,  to  execute  all 
such  precepts  as  may  be  in  their  hands  respectively 
at  the  time  of  such  removal  or  expiration  of  office; 
and  the  marshal  shall  be  held  responsible  for  the 
delivery  to  his  successor  of  all  prisoners  who  may  be 
in  his  custody  at  the  time  of  his  removal,  or  when 
the  term  for  which  he  is  appointed  expires;  and  for 
that  purpose  he  may  retain  such  prisoners  in  his 
custody  until  his  successor  is  appointed  and  duly 
qualified.     (Rev.  Stats,  sec.  790.) 

Note. — The  word  "execute"  in  this  section  includes 
making    return   to  the  process  executed.     (Gushing  v. 
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Xiaird,  4  Ben.  70.)  So  a  marshal  may  amend  his  return 
even  after  he  has  ceased  to  hold  office.  (Cnshing  v.  Laird, 
4  Ben.  70. )  So  execution  is  not  complete  until  the  money 
is  made  and  paid  over  to  the  plaintiff,  and  all  remedies  to 
compel  him  to  pay  over  the  money  survive  his  term  of  of- 
fice. (McFarland  v.  Gwin,  3  How.  717.)  If  a  marshal 
receives  a  writ  of  summons  during  his  term,  he  may  serve 
it  after  his  successor  is  qualified.  (Stewart  ▼.  Hun i] ton, 
4  McLean,  534.)  So  if  execution  is  issued  to  him,  he  may 
make  a  levy  after  his  removal  (Byers  v.  Fowler,  12  Ark. 
218);  and  if  he  make  a  levy  prior  to  removal,  he  may  sell 
the  property  after  his  removal.  (Byers  v.  Fowler,  12  Ark. 
218;  Doolittle  v.  Bryan,  14  How.  563;  contra^  Overton  v. 
Gorham,  2  McLean,  5^9;  U.  S.  v.  Bank,  Hemp.  460. 
Bowerbank  v.  Morris,  Wall.  Sr.  119.)  If  he  make  a  levy 
after  his  removal,  a  sale  by  his  successor  is  irregular,  but 
valid  in  a  collateral  proceeding.  (Byers  v.  Fowler,  12 
Ark.  218.)  The  removal  is  complete  as  soon  as  the  new 
marshal  qualifies,  even  though  no  notice  of  the  removal  is 
given  to  the  old  marshal.  (U.  S.  v.  Bank,  Hemp.  460; 
Overton  v.  Gorham,  2  McLean,  509;  contraj  Bowerbank  v. 
Morris,  Wall.  Sr.  119.) 
See  power  to  execute  in  Indian  Territoiy.  25  U*.  S.  Stats.  167. 

§  283.  Oath  of  clerkiu — ^The  clerk  of  the 
Supreme  Court,  and  every  clerk  and  deputy  clerk 
of  a  circuit  or  district  court,  shall,  before  he  enters 
upon  the  execution  of  his  office,  take  an  oath  or 
affirmation  in  the   following   form:       "I,  A.    B., 

being  appointed  a  clerk  of ,  do  solemnly  swear 

(or  affirm)  that  I  will  truly  and  faithfully  enter 
and  record  all  the  orders,  decrees,  judgments,  and 
proceedings  of  the  said  court,  and  that  I  will  faith- 
fully and  impartially  discharge  and  perform  all  the 
duties  of  my  said  office,  according  to  the  best  of  my 
abilities  and  understanding.  So  help  me  God." 
The  words  "so  help  me  God"  shall  be  omitted  in 
all  cases  where  an  affirmation  is  admitted  instead 
of  an  oath.     (Rev.  Stats,  sec.  71/4.) 
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§  284.  Clerk's  bond.— That  the  clerks  of 
the  Supreme  Court  and  the  circuit  and  district 
courts  respectively  shall  each,  before  Le  enters  upon 
the  execution  of  his  office,  give  bonds,  with  sufficient 
sureties,  to  be  approved  by  the  court  for  which  he 
is  appointed,  to  the  United  States,  in  the  sum  of 
not  less  than  Rve  and  not  more  than  twenty  thou- 
sand dollars,  to  be  determined  and  regulated  by  the 
attorney-general  of  the  United  States,  faithfully  to 
discharge  the  duties  of  his  office,  and  seasonably  to 
record  the  decrees,  judgments,  and  determinations 
of  the  court  of  which  he  is  clerk;  and  it  shall  be 
the  duties  of  the  district  attorneys  of  the  United 
States,  upon  requirement  by  the  attorney-general, 
to  give  thirty  days'  notice  of  motion  in  their 
several  courts  that  new  bonds,  in  accordance  with 
the  terms  of  this  act,  are  required  to  be  executed;  and 
upon  failure  of  any  clerk  to  execute  such  new  bonds 
his  office  shall  be  deemed  vacant.  The  attorney- 
general  may  at  any  time,  upon  like  notice,  through 
the  district  attorney,  require  a  bond  of  increased 
amount,  in  his  discretion,  from  any  of  said  clerks 
within  the  limits  of  the  amount  above  specified; 
and  the  failure  of  the  clerk  to  execute  the  same 
shall  in  like  manner  vacate  his  office.  All  bonds 
given  by  the  clerks  shall,  after  approval,  be  re- 
corded in  their  respective  offices,  and  copies  thereof 
from  the  records,  certified  by  the  clerks,  respect- 
ively, under  seal  of  court,  shall  be  competent  evi- 
dence in  any  court.  The  original  bond  shall  be  filed 
in  the  department  of  justice.  (18  U.  S.  Stats.  333; 
1  Sup.  Rev.  Scats.  145.     See  Rev.  Stats,  sec.  795.) 

Note. — ^The  addition  ''that  the  clerk  shall  faithfully 
account  for  all  moneys,"  does  not  vitiate  the  bond  (U.  S. 
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V.  Ambrose,  2  Fe\.  Rep.  552>;  nor  does  a  coDdition  that 
the  clerk  shall,  by  himself  or  '*byhis  deputies,"  faithfully 
perform  the  duties  of  his  office.  (U.  8.  v.  Ambrose,  2 
Fed.  Rep.  552.)  Sureties  of  a  clerk  of  court  cannot 
escape  liability  for  his  failure  to  account  for  money  paid 
into  court  under  an  order,  on  the  ground  that  the  custody 
of  such  money  is  not  a  proper  part  of  his  duties.  (Re  Finka 
[D.  C.  W.  D.  Va.]  41  Fed.  Rep.  383.) 

§  285.  Increase  ot  bond.— That  whenever 
the  business  of  the  courts  in  any  judicial  district  shall 
make  it  necessary,  in  the  opinion  of  the  attorney- 
general,  for  the  clerk  or  marshal  to  furnish  greater 
securities  than  the  official  bond  now  required  by 
law,  a  bond  in  a  sum  not  to  exceed  forty  thousand 
dollars  shall  be  given  when  required  by  the  at- 
torney-general, who  shall  fix  the  amount  thereof. 
(18  U.  S.  Stats.  333;  I  Sup.  Rev.  Stats.  145;  Rev. 
Stats,  sec.  795.) 

§  286*     Bond    of    deputy    clerks.— Any 

circuit  or  district  court  may  require  any  deputy 
clerk  thereof  to  give  bond  to  the  United  States  for 
the  faithful  discharge  of  his  duty  as  such  deputj , 
in  the  same  penalty,  and  with  surety  in  the  same 
manner,  as  is  required  by  law  of  clerks;  and  such 
bond  shall  be  recorded  and  preserved  in  like  man- 
ner, but  the  taking  of  such  bond  shall  not  affect 
the  legal  responsibility  of  the  clerk  for  the  acts  of 
such  deputy.  (Rev.  Stats,  sec.  796.  See  United 
States  V.  Ambrose,  2  Fed.  Rep.  553.) 

§  287.  I^ist  orjndgfments*— Every  clerk  of 
a  circuit  or  district  court  shall,  within  thirty  days 
after  the  adjournment  of  each  term  thereof,  forward 
to  the  solicitor  of  the  treasury  a  list  of  all  judg- 
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ments  a  ad  decrees,  to  which  the  United  States  are 
parties,  which  have  been  entered  in  said  courts, 
respectivelyj  during  such  term,  showing  the  amount 
adjudged  or  decreed,  in  each  case,  for  or  against 
the  United  States,  and  the  term  to  which  execution 
thereon  will  be  returnable.     (Rev.  Stats,  sec,  797.) 

§  288.  Account  of  payments* — ^At  each 
regular  session  of  any  court  of  the  United  States, 
the  tjlerk  shall  present  to  the  court  an  account  of 
all  moneys  remaining  therein,  or  subject  to  its 
order,  stating  in  detail  in  what  causes  they  were  de 
posited,  and  in  what  causes  payments  have  been 
made;  and  said  account  and  the  vouchers  thereof 
shall  be  be  filed  in  the  court.     (Rev.  Stats,  sec.  798.) 

§  289.  Oatlis* — The  clerks  of  the  district  and 
circuit  courts  may,  in  the  absence  or  in  case  of  the 
disability  of  the  judges,  administer  oaths  to  all 
persons  identifying  papers  found  on  board  of  vessels 
or  elsewhere,  to  be  used  on  trials  in  admiralty 
causes.     (Rev.  Stats,  sec.  799.) 

§  290.     PoMTcrs  and  duties  ol^  officers. — 

Colorado  AND  other  States. — The  marshal,  dis- 
trict attorney,  and  the  clerk  of  the  circuit  and  dis- 
trict courts  of  said  district  of  Colorado,  and  all 
other  officers  and  persons  performing  duties  in  the 
administration  of  justice  therein,  shall  severally 
possess  the  powers  and  perform  the  duties  lawfully 
possessed  and  required  to  be  performed  by  similar 
officers  in  other  districts  of  the  United  States,  and 
shall,  for  the  services  they  may  perform,  receive 
the  fees  and  compensation  allowed  to  other  similar 
officers  and  persons  performing  similar  duties,  by 
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the  laws  of  the  United  States,  excepting  such  pro- 
visions thereof  as  are  specially  applicable  to  some 
particular  officer  or  district.  (19  U.  S.  Stats.  62, 
sec.  4.) 

Special  statutory  provisions  as  to  clerks,  marshals,  district  attomejrs  and 
their  deputies,  will  be  found  as  follows:  Idaho,  26  U.  B.  Stats.  217; 
Georgia,  Rev.  Stats.  777;  niinois.  24  U.  S.  Stats.  442;  25  U.  S.  Stats.  387: 
26  U.  S.  Stats.  212;  Indiana,  20  U.  S.  Stats.  166:  21  U.  S.  Stats.  511:  Iowa, 
Rev.  Stats.  768;  Kansas,  20  U.  S.  Stats.  355;  22  U  S.  Stats.  400;  25  U.  S. 
Stats.  392;  Kentucky,  25  U.  S.  Stats.  389;  Michk»n,  24  IT.  S.  Stats.  423;  20 U. 
S.  Stats.  176;  Mississippi.  22 U.  S.  Stats.101;  24  V.  S.  Stats  430;  25  XT.  S.  Stats. 
78;  Missouri.  24  U.  S.  Stats.  424;  20  U.  S.  Stats.  263;  South  Carolina.  Rer. 
Stats,  sec.  767;  Tennessee,  21  U.  S.  Stats.  175;  20  U.  S.  Stats.  236;  Texas,  20 
U.  8.  Btats.  320;  Wyoming.  26  U.  S.  State.  225. 
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§  804.  District  attorney  of  southern  district  of  New  York. 

§  305.  Bistrlct  attorney  and  marshal  in  Oregon  and  Nevada. 

§  306.  Prosecution  of  frauds  on  the  revenue. 

§  307.  Compensation  retained  by  a  clerk. 

§  308.  Clerks  in  California,  Oregon  and  Nevada. 

§  309.  Compensation  of  marshal. 

§  310.  Additional  compensajiion  in  prize  causes. 

§  311.  MUeage. 

§  312.  Mileage,  attorneys,  marshals  and  clerks. 

§  313.  Mileage,  jurors  and  witnesses. 

§  314.  Allowances  for  each  year  made  from  the  fees  thereof. 

§  315.  Payment  of  surplus  fees  into  the  treasury. 

§  316.  Auditing  of  accounts  of  district  attorney. 

§  317.  Attorney  in  District  of  Columbia. 

§  318.  Accoimts  to  be  certified  to  by  district  judge. 

§  319.  Accounts  for  costs  of  clerks,  etc. 

§  320.  Clerk  failing  to  report  to  be  removed. 

§  321.  Additional  punishment. 

§  322.  Commissioner's  fees. 

§  323.  Witnesses'  fees. 

§  324.  No  officer  of  court  to  have  witness  fees. 

§  325.  Expenses  of  clerks  as  witnesses. 

§  32 J.  Seamen  sent  home  as  witnesses. 
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§  3:7.  Fees  of  grand  and  petit  jurors. 

§  328.  MUeage  in  Pacific  States. 

§  329.  Printers*  fees. 

§  330.  Meaning  of  folio 

§  331.  Cost  of  printing  records  taxed. 

§  332.  Payment  of  jurors  and  witnesses. 

§  333.  Fees  of  district  attorneys,  etc 

%  334.  Fees— How  recorded. 

§  335.  Suits  by  poor  persons,  costs  and  counsel. 

§  336.  Affidavit  of  poverty. 

§  337.  Process  to  issue. 

§  338.  Assignment  of  counse  1— Costs  on  judgment. 

§  291.  I'^'ees  to  1>e  taxed. — ^The  following 
and  no  other  compensation  shall  be  taxed  and  al- 
lowed to  attorneys,  solicitors,  and  proctors  in  the 
courts  of  the  United  States,  to  district  attorneys, 
clerks  of  the  circuit  and  district  courts,  marshals, 
commissioners,  witnesses,  jurors,  and  printers  in  the 
several  States  and  Territories,  except  in  cases  other- 
erwise  expressly  provided  by  law.  But  nothing 
herein  shall  be  construed  to  prohibit  attorneys,  soli- 
citors, and  proctors  from  charging  to  and  receiving 
from  their  clients,  other  than  the  government,  such 
reasonable  compensation  for  their  services,  in  addi- 
tion to  the  taxable  costs,  as  may  be  in  accordance 
with  general  usage  in  their  respective  States,  or 
may  be  agreed  upon  between  the  parties.  (Rev. 
Stats,  sec.  823.) 

Note. — This  section  refers  in  terms  only  to  compensa- 
tion, and  not  expenses  and  disbursements  incurred.  (The 
F.  Merwin,  10  Ben.  407.)  The  Federal  statutes  regulate 
the  matter  of  fees  and  costs  in  the  courts  of  the  United 
States,  and  the  statutes  and  practice  of  the  State  are  not 
binding  in  matters  comprehended  by  the  Federal  statute. 
(O'NeiT  V.  Kansas  City  etc.  R.  Co.,  31  Fed.  Rep.  663.)  The 
cost  of  printing  the  record  and  testimony  cannot  be  taxed, 
although  the  matter  printed  was  for  the  convenienoe  of  and 
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was  used  by  both  parties  in  the  case,  and  both  united  in 
preparing  it.  (Lee  v.  Simpson,  42  Fed.  Rep.  434.  ^e 
United  States  v.  Sanborn,  135  U.  S.  271.)  Defendants 
who  are  liable  under  this  section  for  a  fee  of  $20  cannot  be 
held  liable  for  any  further  fee  for  plaintiffs  solicitor. 
(Adams  v.  Kehlor  M.  Co.,  38  Fed.  Hep.  281.)  This  sec- 
tion applies  to  clerk's  compensation  m  tht  territory  of 
Utah.     (U.  S.  V.  Averill,  130  U.  S.  335.) 

Fees  allowed  to  officers.— This  section  prescribes 
what  fees  are  allowed  to  the  clerk,  district  attorney  and 
other  officers  {U.  S.  v.  Cigars,  2  Fed.  Rep.  105);  and 
nothing  can  be  taxed  as  costs  for  the  services  of  attorneys, 
solicitors,  or  proctors,  except  costs  and  fees  enumerated 
in  the  statute  (Canter  v.  Amer.  Ins.  Co.,  3  Peters,  367; 
The  Baltimore,  8  Wall.  377;  The  Liverpool  Packet,  2 
Sprague,  37;  Derry  v.  Hersey,  21  Law  Rep,  473);  but  the 
fee- bill  doos  not  prevent  a  court  of  equity  from  allowing 
counsel  fees  as  costs  in  certain  cases  (In  Re  Waite,  1  Low, 
321;  Ex  parte  Plafct,  2  Wall  Jr.  453)  so,  whether  counsel 
fees  shall  be  allowed  on  a  creditor's  petition  for  an  adjudi- 
cation of  bankruptcy  rests  with  the  court.  (In  re  Wil- 
liams, 2  Bank.  Reg.  83.)  Costs  can  be  taxed  for  only  two 
counsel  of  the  same  party.  (In  re  Waite,  1  Low.  321.) 
An  allowance  of  a  solicitor's  fee  for  an  overruled  excep- 
tion to  a  master's  report  is  not  proper.  (Garretson  v. 
Clark,  17  Blatchf.  256;  S.  C,  15  Blatchf.  70.)  District 
attorneys  are  recognized  only  as  attorneys,  and  are  com- 
pensated as  such  (The  Nassau,  Blatchf.  Prize,  691);  and 
I  he  allowance  of  costs  to  them  is  in  the  jurisdiction  of 
the  judge,  and  not  within  the  power  of  the  officers  of  the 
treasury.  (U.  S.  v.  Ingersoll,  Crabbe,  135.)  Where  serv- 
ices were  in  part  performed  by  one  district  attorney,  and 
in  part  by  his  successor,  the  fees  taxed  will  be  distributed 
between  them.  (Ex  parte  Robbins,  2  Gall.  620.)  The 
statute  is  a  positive  enactment  (The  Nassau,  Blatchf. 
Prize,  601);  and  must  be  rigorously  enforced.  (Stimpsou 
V.  Brooks,  3  Blatchf.  456.  The  prevailing  party  is  en- 
titled only  to  such  costs  as  the  statute  allows  (Day  v. 
Woodworth,  13  How.  363;  Kneass  v.  Schuylkill  Bank,  4 
Wash.  C.  C.  106);  and  when  a  charge  for  services  is  not 
found  in  the  schedule  of  fees  it  must  be  rejected  (Dede- 
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kam  V.  Vose,  3  Blatcbf.  153;  Lyell  v.  Miller,  6  McLean, 
422;  U.  S.  V.  Smith,  1  Wood.  &  M.  184;  U.  S.  v.  Pack- 
ages, 18  Law  Rep.  284);  but  fees  may  be  allowed  for  mat- 
tern  not  therein  enumerated.  (Jordon  v.  Agawam  Wood 
Co.,  3  ClifiE.  238.)  A  court  of  equity  may  allow  costs  not 
presented  in  the  statute,  and  such  as  justice  and  equity 
may  require.     (Spaulding  v.  Tucker,  2  Sawy.  50.) 

Costs.— Costs  are  not  payable  out  of  the  fuud  in  con* 
troversy  (National  Bank  v.  Whitney,  103  U.  S.  99),  but 
each  p^y  is  liable  to  the  officer  for  fees  for  services  per- 
formed for  him  without  respect  to  which  recovers  judg- 
ment (Caldwell  v.  Jackson,  7  Cranch,  276;  In  re  Stover, 
1  Curt.  93);  and  security  may  be  required  from  anon- 
resident.  (Gross  &  P.  Maniif'g  Co.  v.  Gerhard,  8  Law 
Rep.  136.)  Commissions  of  the  sheriff  or  marsh^d  on  col- 
lections, and  of  the  clerk  for  taking  charge  of  the  money, 
are  part  of  the  costs  of  the  suit.  (Kitchen  v.  Woodtin,  I 
Hughes,  340. )  A  party  is  not  liable  for  costs  for  not  doing 
what  he  was  restrained  by  injunction  from  doing  (Kearney 
V.  A  Pile  Driver,  3  Fed.  Rep.  247);  but  where  delay  in 
suing  was  attributable  to  concealment  in  the  wrong-doer, 
costs  were  allowed.  (The  Christopher  Colambus,  8  Ben. 
239.)  No  costs  are  allowed  on  dismissing  a  bill  and  cross- 
bill. (Prime  v.  Brandon  Manuf'g  Co.,  16  Blatch.  453.) 
The  allowance  or  non-allowance  of  costs  in  an  admiralty 
cause  is  a  matter  of  discretion.  (Taylor  v.  Woods,  3 
Woods,  146;  see  The  Emily  B.  Souder,  15  Blatchf.  85.) 
The  clerk's  fee  of  one  dollar  with  the  note  of  issue,  on 
appeal  in  admiralty,  put  upon  the  calendar,  is  taxable. 
(The  Alice  Tainter,  14  Blatchf.  225.)  Where  there  are 
cross-libels  in  a  case  of  collision,  and  both  vessels  were  in 
fault,  costs  of  both  courts  are  equally  divided.  (Vander 
bilt  V.  Reynolds,  7  Law  Rep.  523.)  The  taxation  of  costs 
in  a  cause  removed  is  governed  by  these  sections  (Clare  v. 
National  City  Bank,  14  Blatchf.  445);  and  where  a  suit  is 
removed  it  brings  along  with  it  the  costs  as  an  incident 
(Warren  v.  Ives,  1  Flippen,  356;  Penrose  v.  Penrose,  1 
Fed.  Rep.  479;  Kraeger  v.  Judd,  6  Fed.  Rep.  957;  see 
Gilman  v.  Libbey,  4  Cliff.  450);  but  the  Act  of  Congress 
prescribing  what  costs  may  be  taxed  applies  to  such  costs 
as  accrue  after  the  removal  of  the  cause.    (Warren  v.  Ives, 
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1  Flippin,  356. )  This  section  prescribes  that  fees  shall  be 
allowed,  and  it,  as  well  as  sections  828,  839,  842  and  844, 
show  that  these  fees  are  to  be  retained  by  the  officer  when 
leceived  until  the  limit  fixed  as  the  maximnm  of  their 
compensations  is  exceeded.  (In  re  United  States  v. 
Cigars,  2  Fed.  Rep.  495.) 

§  292.      AttorneySf  solicitors*  and  proc- 

tors^-'On  a  trial  before  a  jury,  in  civil  or  criminal 
causes,  or  before  referees,  or  on  a  final  hearing  in 
equity  or  admiralty,  a  docket  fee  of  twenty  dollars; 
provided,  that  in  cases  of  admiralty  and  maritime 
jurisdiction,  where  the  libelant  recovers  less  than 
fifty  dollars,  the  docket  fee  of  his  proctor  shall  be 
but  ten  dollars. 

In  cases  at  law,  when  judgment  is  rendered 
without  jury,  ten  dollars. 

In  cases  at  law,  when  the  cause  is  discontinued, 
five  dollars. 

For  scvre  facias y  and  other  proceedings  on  recog- 
nizances, five  dollars. 

For  each  deposition  taken  and  admitted  in  evi- 
dence in  a  cause,  two  dollars  and  fifty  cents. 

For  services  rendered  in  cases  removed  from  a 
district  to  a  circuit  court  by  writ  of  error  or  appeal, 
five  dollars. 

For  ezamioation  by  a  district  attorney,  before  a 
judge  or  commissioner,  of  persons  charged  with 
crime,  five  dollars  a  day  for  the  time  necessarily 
employed. 

For  each  day  of  his  necessary  attendance  in  a 
court  of  the  United  States,  on  the  business  of  the 
United  States,  when  the  court  is  held  at  the  place 
of  his  abode,  five  dollars;  and  for  his  attendance 
when  the  court  is  held  elsewhere,  five  dollars  for 
each  day  of  the  term. 


§  293  FEES.  606 

For  traveling  from  the  place  of  his  abode  to  the 
place  of  holding  any  coui*t  of  the  United  States  in 
his  district,  or  to  the  place  of  any  examination 
before  a  judge  or  commissioner,  of  a  person  charged 
witli  crime,  ten  cents  a  mile  for  going  and  ten  cents 
a  mile  for  returning. 

When  an  indictment  for  crime  is  tried  before  a 
jury  and  a  conviction  is  had,  the  district  attorney 
may  be  allowed,  in  addition  to  the  attorney's  fees 
herein  provided,  a  counsel  fee,  in  proportion  to  the 
importance  and  difficulty  of  the  cause,  not  exceed- 
ing thirty  dollars.   (Rev.  Stats,  sec.  824.) 

Solicitor's  fees.— The  solicitor's  fee  of  $2.50  allowed 
by  this  section  for  each  deposition  taken  and  admitted  in 
evidence"  applies  only  to  an  attorney  or  solicitor,  and 
cannot  be  allowed  to  a  party  who  is  not  an  attorney,  ap- 
pearing in  his  own  behalf.  (Grorse  v.  Parker,  36  Fed. 
Kep.  SrO.)  The  intervenor  in  an  equity  case,  who  pre- 
vails in  such  intervention,  is  not  entitled  to  recover  the 
fee.  (Central  Trust  Co.  v.  Wabash,  St.  L.  &  P.  R.  Co., 
32  Fed.  Rep.  634.)  It  applies  only  to  depositions  taken 
de  bene  esse,  and  in  other  cases  not  within  the  ordinary 
method  of  taking  testimony  in  causes  pending  in  Federal 
courts;  and  it  does  not  apply  to  depositions  taken  before 
any  of  the  regular  examining  officers  of  the  court.  (Tuck 
V.  Olds,  29  Fed.  Rep.  883.)^  It  cannot  be  allowed  for 
depositions  taken  in  another  suit,  against  different  defend- 
ants', for  the  infringement  of  the  same  patent,  brought  in 
another  district,  and  merely  admitted  in  evidence  in  the 
casfe  at  bar.  (Gary  v.  Lovell  Mfg.  Co.,  39  Fed.  Rep.  16.3.) 
This  section  does  not  apply  to  testimony  taken  before  a 
commissioner  appointed  to  make  distribution  of  a  fund  in 
the  registry  of  a  court  of  admiralty,  arising  from  the  sale 
of  a  vesseL  (James  Dalzell's  Son  &  Co.  v.  The  Daniel 
Eaine,  31  Fed.  Rep.  746.  See  United  States  v.  Sanborn, 
135  U.  S.  271.)  The  rule  allowing  a  reasonable  solicitor's 
fee  as  costs  to  be  paid  out  of  a  fund  recovered  by  one 
under  a  bill  filed  in  behalf  of  himself  and  other  benefici- 
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aries  under  a  trust  does  not  authoiize  the  costs  as  between 
policitor  and  clieut  to  be  taxed  against  the  defendants. 
(Adams  v.  Kehlor  Milling  Co.,  38  Fed.  Rep.  281.  See 
United  States  v.  Sanborn,  135  U.  S.  271.) 

Docket  fee. — On  trial  or  final  hearing  a  docket  fee  of 
twenty  dollars  is  taxable.  (The  Bay  City,  3  Fed.  Rep. 
48. )  The  docket  fee  of  twenty  dollars  is  the  highest  com- 
pensation allowed,  and  it  can  be  allowed  but  once  (Troy 
I.  &  N.  Factory  v.  Corning,  7  Blatchf.  16;  Dedekam  v. 
Vose,  3  Blatchf.  77);  but  where  there  were  three  trials— 
the  first  resulting  in  a  verdict  for  plaintiff,  and  the  other 
two  in  separate  verdicts  for  defendant — the  defendant's 
attorney  is  entitled  to  a  docket  fee  of  twenty  dollars  for 
each  of  the  three  trials.  (Schmieder  v.  Barney,  7  Fed. 
Rep.  451.)  In  a  case  tried  twice  by  a  jury  which  both 
times  disagreed,  and  the  case  was  dismissed,  a  docket  fee 
of  only  five  dollars  is  taxable.  (Strafer  v.  Carr,  6  Fed. 
Rep.  466.)  A  docket  fee  may  be  taxed  in  one  of  a  number 
of  cases  embraced  by  stipulation  in  a  single  hearing. 
(Goodyear  D.  V.  Co.  v.  Osgood,  13  O.  G.  325.)  It  cannot 
be  taxed  for  an  attorney  not  admitted  to  the  bar  of  the 
court,  nor  one  whose  name  is  not  on  the  docket  before 
the  filing  of  the  general  replication.  (Goodyear  D.  V. 
Co.  V.  Osgood,  13  O.  G.  325.)  It  is  to  be  taxed  in  every 
case  where  a  final  decree  is  entered  after  replication  filed. 
(Goodyear  D.  V.  Co.  v.  Osgood,  13  O.  G.  325.  There  is 
no  distinction  in  admiralty  between  suits  in  rem  and 
suits  m  persoTiam.  (The  Young  Mechanic,  3  Ware,  58.) 
"  Trial"  means  a  trial  by  jury,  and  until  the  jury  is  sworn 
there  is  no  trial.  (Miller  v.  Scott,  2  Bank.  Reg.  86;  The 
Bay  City,  3  Fed.  Rep.  47. )  "Trial  before  a  jury"  applies 
only  to  cases  where  the  controversy  is  terminated  by  a 
verdict  and  judgment  thereon.  (Stafer  v.  Carr,  6  Fed. 
Rep.  466.)  '*  Final  hearing"  is  the  submission  of  a  case  in 
equity  for  determination.  (Goodyear  D.  V.  Co.  v.  Os- 
good, 13  O.  G.  325.)  The  docket  fee  may  be  allowed,  al- 
though libelants  discontinue  after  a  witness  has  been  sworn 
(The  Bay  City,  3  Fed.  Rep.  47);  but  it  is  not  taxable  on  a 
motion  for  an  order  by  default  against  stipulators.  (Dede  • 
kam  V.  Vose,  3  Blatchf.  153.)  Where  the  bill  is  dismissed 
with  costs  without  notice  to  defendants  or  hearing  of  the 
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case,  the  solicitor's  fee  of  twenty  dollars  will  not  be  allowed. 
( Coy  V.  Perkins,  1 3  Fed.  Rep.  111.)  It  is  only  where  some 
qae3tion  of  law  or  fact  involved  in  or  leading  to  the  final 
disposition  of  the  case  has  been  submitted  or  presented  for 
consideration  that  the  fee  of  twenty  dollars  is  warranted, 
as  where  the  court  on  motion  and  argument  dismisses  an 
appeal  for  irregularity.  (Coy  v.  Pentins,  13  Fed.  Rep. 
Ill;  Hayford  V.  Griffith,  3  Blatchf.  79  )  If  parties  waive 
a  jury  trial,  a  docket  fee  of  only  ten  dollars  can  be  taxed. 
(Jones  V.  Schell,  8  Blatchf.  79. )  It  is  allowable  in  a  cir- 
cuit court  when  a  cause  on  appeal  is  on  the  calendar  for 
hearing,  and  dismissed  for  want  of  security  for  costs. 
(Hayford  v.  Griffith,  3  Blatchf.  79.)  A  docket  fee  of 
twenty  dollars  is  taxable  in  cases  of  involuntary  but  not 
in  cases  of  voluntary  bankruptcy.  (Miller  v.  Scott,  2 
Bank.  Reg.  86.)  If  tried  before  the  court,  and  the  peti- 
tion dismissed,  it  may  be  allowed  to  defendant's  attorney, 
but  it  cannot  be  taxed  in  favor  of  the  attorney  of  the 
petitioning  creditor.  (Davidson  v.  Coates,  6  Bank.  Reg. 
304.)  So  when  there  is  no  denial  and  no  contest,  it  can- 
not be  allowed.  (In  re  Mead,  8  Phila.  174.)  Proceed- 
ings before  a  master  upon  a  reference  for  an  interlocutory 
purpose  is  neither  a  trial  nor  a  final  hearing,  and  the 
docket  fee  cannot  be  allowed  therefor  (Doughty  v.  Manuf. 
Co.,  4  Fish.  318);  nor  can  a  docket  fee  be  allowed  upon 
exceptions  to  a  commissioner's  report.  (Beckwith  v. 
Easton,  4  Ben.  357. )  Defendant  in  a  suit  in  equity  dis- 
missed for  want  of  prosecution  is  not  entitled  to  a  docket 
fee  of  twenty  dollars.  (Wigton  v.  Brainerd,  24  Blatchf. 
18;  Ryan  v.  Gould,  32  Fed.  Rep.  754;  Central  Trust  Co. 
V.  Wabash,  St.  L.  &  P.  R.  Co.,  32  Fed.  Rep.  684.)  A 
special  master  in  chancery  is  not  a  referee,  within  the 
meaning  of  this  section  providing  a  docket  fee  of  twenty 
dollars  in  certain  cases.  (Central  Trust  Co.  v.  Wabash, 
St.  L.  &  P.  R.  Co.,  32  Fed.  Rep.  684.)  Such  fee  is  always 
taxed  in  a  law  case,  where  there  is  a  final  trial  before  a 
jury.  The  court  determines  who  is  the  prevailing  party. 
(Williams  v.  Morrison,  32  Fed.  Rep.  682.) 

Depositions. — The  attorney  of  the  prevailing  party  is 
entitled  to  the  pay  of  two  dollars  and  a  naif  for  eocui  depo- 
sition admitted  in  evidence,  when  it  is  agreed  that  iiiey 
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maybe  read  on  the  trial  (Jerman  v.  Stewart,  12  Fed.  Rep. 
271),  although  the  witness  attended  and  was  sworn  and 
examined  (Beckwith  v.  Easton,  4  Ben.  357);  but  if  the 
depositions  taken  and  used  in  the  district  court  are  read 
from  the  apostils  of  the  circuit  court,  no  fee  is  taxable  in 
the  circuit  court.  (Dedekam  v.  Vose,  3  Blatchf.  77.) 
The  cost  of  taking  a  deposition  de  bene  esse  may  be  taxed 
{Fry  V.  Yeaton,  1  Cranch  C.  C.  650);  but  if  the  party  dis- 
penses with  the  deposition  and  examines  the  witness,  the 
costs  of  the  deposition  cannot  be  taxed  (Hathaway  v.  Roach, 
2  Wood.  &  M.  63);  nor  will  the  fees  of  illegible  depositions 
be  allowed.  (The  Avid,  3  Ben.  434. )  The  fee  for  deposi- 
tions relates  to  testimony  taken  out  of  court  under  such 
authority  as  will  entitle  it  to  be  read  as  evidence  in  court 
at  the  trial  or  hearing.  (Troy  I.  &  N.  Factory  v.  Com- 
ing, 7  Blatchf.  16.)  Courts  of  the  United  States  will 
allow  the  same  fees  to  any  one  taking  a  deposition  as  is 
allowed  by  the  Revised  Statutes  to  clerks  of  courts  and 
commissioners  (Jerman  v.  Stewart,  12  Fed.  Rep.  271); 
but  a  fee  for  an  ex  parte  affidavit  in  a  proceeding  for  a 
preliminary  injunction  is  not  allowable.  (Stimpson  v. 
Brooks,  3  Blatchf.  456.) 

Ezi>ezise8 — Allowance. — The  statute  does  not  pro- 
hibit the  allowance  of  such  disbursements  as  are  rendered 
necessary  by  the  order  of  court.  (Dennis  v.  Eddy,  12 
Blatchf.  95.)  So  if  the  rule  of  court  requires  papers  or 
briefs  to  be  printed,  their  expensen  may  be  taxed  as  costs. 
(Neff  v.  Pennoyer,  3  Sawyer,  385;  Dennis  v.  Eddy,  12 
Blatchf.  195;  Brooks  v.  Byam,  2  Story,  653.)  So  the 
cost  of  printing  the  record  on  appeal  to  the  Supreme  Court 
(Railroad  Co.  v.  The  Collector,  96  U.  S.  594),  or  the 
record  preparatory  to  a  final  hearing,  may  be  taxed  (Jor- 
dan v.  Agawam  Wool.  Co.,  3  Cliff.  239);  but  the  expense 
of  printing  testimony  (Hussey  v.  Bradley,  5  Blatchf.  210; 
Troy  I.  &  N.  Factory  v.  Corning,  7  Blatchf.  16;  Spauld- 
ing  V.  Tucker,  2  Sawy.  50),  or  a  statement  of  the  case  for 
the  use  of  the  judges,  cannot  be  taxed  as  costs.  (The 
Perseverance,  3  Dall.  336. )  The  cost  of  copies  of  assign- 
ments appropriate  to  the  case  may  be  taxed  ( Hathaway  v. 
Roach,  2  Wood.  &  M.  63),  and  the  amount  paid  for  tele- 
graphic dispatches  in  the  suit  is  allowable,  where  by  affi- 
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davit  it  is  shown  to  have  been  properly  and  necessarily  ex- 
pended (Hussey  v.  Bradley,  5  Blatchf.  210);  so  postage 
paid  on  the  transmission  and  return  of  a  commission  may 
be  allowed.  (Prouty  v.  Draper,  2  Story,  199.)  The  ex- 
pense of  a  survey  may  be  charged  against  both  parties  in 
equal  shares.  (Whipple  v.  Cumberland  C.  Co.,  3  Story, 
84. )  The  expenses  of  such  models  as  are  copies  of  models 
in  the  patent  office  is  allowable  (Hussey  v.  Bradley,  5 
Blatchf.  211),  and  their  actual  value  is  taxable  (Hathaway 
V.  Roach,  2  Wood.  &.  M.  63);  but  not  the  expense  of  pro> 
curing  other  models.  (Hussey  v.  Bradley,.  5  Blatchf.  210; 
Woodruff  V.  Barney,  2  Fish.  244;  Hathaway  v.  Roach,  2 
Wood.  &  M.  63. )  So  the  expense  of  the  model  of  the  in- 
fringing machine  is  not  allowable  (Parker  v.  Bigler,  1 
Fish.  285);  nor  is  defendant  entitled  to  the  cost  of  procur- 
ing  a  copy  of  plaintiff's  patent.  (Hathaway  v.  Roach,  2 
Wood.  &  M.  63;  Woodruff  v.  Barney,  2  Fish.  244.)  Ex- 
penditures for  copies  of  pleadings  and  proofs  are  not  tax- 
able; and  in  the  absence  of  an  agreement  to  that  effect, 
the  expense  of  reporting  argument  of  plaintiff's  counsel 
on  final  hearing  (Hussey  v.  Bradley,  5  Blatchf.  210),  or 
the  expense  of  a  stenographic  reporter,  is  not  taxable  as 
costs.  (Bridges  v.  Sheldon,  18  Blatchf.  507.)  This  sec- 
tion does  not  apply  to  costs  for  travel  and  attendance; 
these  are  allowed  by  rule  of  court.  (Nichols  v.  Bruns- 
wick, 3  Cliff.  88;  Whipple  v.  Cumberknd  C.  Co.,  3  Story, 
84;  Hathaway  v.  Roach,  2  Wood.  &  M.  63.  See  Sebring 
v.  Ward,  4  Wash.  C.  C;  United  States  v.  Sanborn,  135 
U.  S.  271.) 

§  293.  Pees  in  rei^enne  cases* — There 
shall  be  taxed  and  paid  to  every  district  attorney 
two  per  centum  upon  all  moneys  collected  or  real- 
ized in  any  suit  or  proceeding  arising  under  the 
revenue  laws,  and  conducted  by  him,  in  which  the 
United  States  js  a  party,  which  shall  be  in  lieu  of 
all  costs  and  fees  in  such  proceeding.  (Rev.  Stats, 
sec.  825.) 

Note. — This  section  applies  to  cases  arising  under  the 
internal  revenue  lawe.    (U.  S.  v.  Barrels,  2  Bond,  7.)  It  ap- 
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plies  only  to  cases  where  the  money  is  collected  or  realized. 
(King  V.  U.  S.,  99  U.  S.  229.)  Its  provisions  are  not  af- 
fected by  the  act  of  June  22,  1874.  (18  U.  S.  Stats.  186; 
U.  S.  V.  One  Horse,  7  Ben.  405.)  The  terms  "collected" 
and  "realized"  are  synonymous.  The  Pacific,  Deady, 
192  )  This  section  establishes  a  rule  of  compensation  is 
to  the  government  attorney  ^King  v.  U.  S. ,  99  U.  S.  229), 
who  is  entitled  to  two  per  cent,  on  the  amount  received 
(U.  S.  v.  Barrels,  2  Bond,  7),  unless  the  claimant  procures 
a  remission  of  the  forfeiture.  (The  Pacific,  Deady,  192.) 
The  per  centum  is  in  the  nature  of  a  contingent  upon  the 
collection  of  the  money.  (The  Pacific,  Deady,  192.)  In 
case  of  a  discovery  of  fraud  in  another  district,  he  is  en- 
titled to  percentage  only  on  the  proportionate  amount  re- 
ceived on  the  seizure  in  his  district.  (U.  S.  v.  Barrels,  2 
Bond,  7.)  In  case  of  a  compromise,  the  taxation  may  be 
made  after  the  case  is  dismissed.  (U.  S.  v.  Barrels,  2 
Bond,  7  )  In  revenue  cases  the  district  attorney,  clerk, 
and  marshal  may  retain  their  fees  out  of  the  moneys  col- 
lected. (U.  S.  V.  Cigars,  2  Fed.  Rep.  494.  See  United 
States  V.  Sanborn,  135  U.  S.  271.) 

§  294.  Pees  on  bonds,  ^v^ Item  not  allowed. 

No  fee  shall  accrue  to  any  district  attorney  on  any 
bond  left  with  him  for  collection,  or  in  a  suit  com- 
menced on  any  bond  for  the  renewal  of  v.hich  pro- 
vision is  made  by  law,  unless  the  party  neglects  to 
apply  for  such  renewal  for  more  than  twenty  days 
after  the  maturity  of  the  bond.  (Rev.  Stats,  sec. 
826.) 
Note  —See  United  States  v.  Sanborn,  135  U.  S.  271. 

§  295.  I'^ees  for  defense  ofreirenne  offi- 
cers.—When  a  district  attorney  appears  by  direc- 
tion of  the  secretary  or  solicitor  of  the  treasury,  on 
behalf  of  any  officer  of  the  revenue  in  any  suit 
against  such  officer,  for  any  act  done  by  him,  or  for 
the  recovery  of  any  money  received  by  him  and 
paid  into  the  treasury  in  the  performance  of  his 
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official  duby,  he  shall  receive  such  compensation  as 
may  be  certified  to  be  proper  by  the  court  in  which 
the-suit  is  brought  and  approved  by  the  secretary 
of  the  ti*easury.    [See  sec.  4646.]     (Rev.  Stats,  sec. 

827.) 

Note. — The  attorney  should  be  allowed  such  compen- 
sation as  shonld  be  certified  by  the  court  to  be  reasonable 
and  proi)er,  and  approved  by  the  secretary  of  the  treasury. 
(White  V.  Arthur,  10  Fed.  Rep.  87.)  The  words  "officer 
of  the  revenue  "  mean  an  officer  of  the  revenue  from  cus- 
toms. (Campbell  v.  James,  18  Blatchf.  186;  see  Campbell 
V.  James,  3  Fed.  Rep.  515;  United  States  v.  Sanborn,  135 
U.S.  271.) 

§  296-  Clerk's  fees*— For  issuing  and  enter- 
ing every  process,  commission,  summons,  capias, 
execution,  warrant,  attachment,  or  other  writ,  ex- 
cept a  writ  of  venire,  or  a  summons  or  subpcena  for 
witness,  one  dollar. 

For  issuing  a  writ  of  summons  or  subpoena, 
twenty-five  cents. 

For  filing  and  entering  every  declaration,  plea, 
or  other  paper,  ten  cents. 

For  administering  an  oath  or  affirmation,  except 
to  a  juror,  ten  cents. 

For  taking  an  acknowledgment,  twenty-five 
cents. 

For  taking  and  certifying  depositions  to  file, 
twenty  cents  for  each  folio  of  one  hundred  words. 

For  a  copy  of  such  deposition  furnished  to  a 
party  on  request,  ten  cents  a  folio. 

For  entering  any  return,  rule,  order,  continu- 
ance, judgment,  decree,  or  recognizance,  or  drawing 
any  bond,  or  making  any  record,  certificate,  return, 
or  report,  for  each  folio,  fifteen  cents. 
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For  a  copy  of  any  entry  or  record,  or  of  any 
paper  on  file,  for  each  folio,  ten  cents. 

For  making  dockets  and  indexes,  issuing  venire, 
taxing  costs,  and  all  other  services,  on  the  trial  or 
argument  of  a  cause  where  issue  is  joined  and  tes- 
timony given,  three  dollars. 

For  making  dockets  and  indexes,  taxing  costs, 
and  all  other  services,  in  a  cause  where  issue  is 
joined,  but  no  testimony  is  given,  two  dollars. 

For  making  dockets  and  indexes,  taxing  costs, 
and  other  services,  in  a  cause  which  is  dismissed  or 
discontinued,  or  where  judgment  or  decree  is  made 
or  rendered  without  issue,  one  dollar. 

For  making  dockets  and  taxing  costs,  in  cases 
removed  by  writ  of  error  or  appeal,  one  dollar. 

For  affixing  the  seal  of  the  court  to  any  instru- 
ment, when  required,  twenty  cents. 

For  every  search  for  any  particular  mortgage, 
judfin^aent,  or  other  lien,  fifteen  cents. 

For  searching  the  records  of  the  court  for  judg- 
ments, decrees,  or  other  instruments  constituting  a 
general  lien  on  real  estate,  and  certifying  the  re- 
sult of  such  search,  fifteen  cents  for  each  person 
against  whom  such  search  is  required  to  be  made. 

For  receiving,  keeping,  and  paying  out  money, 
in  pursuance  of  any  statute  or  order  of  court,  one 
per  centum  on  the  amount  so  received,  kept,  and 
paid. 

For  traveling  from  the  office  of  the  clerk,  where 
he  is  required  to  reside,  to  the  place  of  holding  any 
court  required  by  law  to  be  held,  five  cents  a  mile 
for  going  and  five  cents  for  returning,  and  five  dol- 
lars a  day  for  his  attendance  on  the  court  while 
actually  in  session. 

Fku.  Pi.oc.-5';. 
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All  books  in  the  offices  of  the  clerks  of  the  cir- 
cuit and  district  courts,  containing  the  docket  or 
minute  of  the  judgments,  or  decrees  thereof,  shall, 
during  office  hours,  be  open  to  the  inspection  of  any 
person  desiring  to  examine  the  same,  without  any 
fees  or  charge  therefor.     (Rev.  Stats,  sec.  828.) 

Clerks'  fees. — The  clerk  is  entitled  to  commissions  on 
the  proceeds  of  fines,  penalties,  or  forfeitures  under  the 
revenue  laws  (United  States  v.  One  Horse,  7  Ben.  405);  or 
on  money  paid  from  proceeds  of  sale  by  the  marshal  (Ex 
parte  Prescott,  2  Gall.  146;  The  Avery,  2  Gall.  308; 
Clerks'  Fees,  Taney,  453);  or  on  money  received  on  exe- 
cution (Kitchen  v.  Woodfio,  1  Hughes,  340);  but  if  he 
receives  money  under  an  execution,  he  must  look  to 
defendant  for  his  commissions.  (Kitchen  v.  Woodfin,  1 
Hughes,  340.)  So  a  person  who  pays  money  into  court, 
whether  under  an  order  or  agreement,  must  pay  the  com- 
missions. (In  re  Goodrich,  4  Dill.  230;  Upton  v.  Tribil- 
cock,  4  Dill.  230.)  He  is  not  entitled  to  commissions  on 
money  held  by  an  assignee  in  bankruptcy  (Leech  v.  Kay, 
4  Fed.  Eep.  72);  ana  although  a  fund  is  subject  to  a 
decree  of  court,  he  is  not  entitled  to  a  commission  unless 
it  is  paid  in  (Ex  parte  Plitt,  2  Wall.  Jr.  453);  but  com- 
missions cannot  be  claimed  unless  the  money  passes 
through  his  hands.  (Leech  v.  Kay,  4  Fed.  Rep.  72.) 
The  clerk  cannot  charge  commissions  when  there  is  no 
statute  requiring  the  assignee  in  bankruptcy  to  pay  the 
proceeds  of  sale  of  real  estate  into  the  registry.  (Leech  v. 
Kay,  4  Fed.  Rep.  72.)  He  is  entitled  to  a  fee  of  fifteen 
cents  for  filing  a  requisition  for  search  for  judgments, 
etc.  (In  re  Woodbury,  7  Fed.  Rep.  705;  S.  C,  17  Blatchl 
517),  and  fifteen  cents  for  each  folio  of  the  certificate  (In 
re  Woodbury,  7  Fed.  Rep.  705),  and  twenty  cents  for 
affixing  the  seal  of  the  court  to  the  certificate;  but  only  if 
required  to  do  so.  (In  re  Woodbury,  7  Fed.  Rep.  705.) 
When  properly  filed  a  fee  of  ten  cents  is  allowed,  and 
when  nece!>sary  to  enter  a  note  on  the  calendar  of  such 
fact  an  additional  fee  of  fifteen  cents  is  allowed.  (Amy 
V.  Shelby  Co.,  1  Flippin,  104.)  When  the  number  of 
words  is  less  than  one  hundred  they  are  counted  a  folio. 
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(Amy  V.  Shelby  Co.,  1  Flippin,  104;  Cavender  v. 
Cavender,  10  Fed.  Rep.  828. )  No  paper  is  filed  unless 
it  has  the  proper  indorsement  of  the  clerk;  merely 
placing  it  in  the  court  papers  is  no  "iiliujg^.''  (Amy 
V.  Shelby  Co.,  1  Flippin,  104.)  Services  by  the  clerk 
are  proper  charges  against  the  United  States  if  they 
are  covered  by  the  terms  of  the  fee  bill.  (In  re 
Clerks'  Charges,  5  Fed.  Kep.  440.)  Charges  for  search  in 
bankruptcy  cases  do  not  legally  come  wil^in  the  terms  of 
the  fee  bill  (In  re  Clerks'  Charges,  5  Fed.  Kep.  540);  and 
to  a  fee  of  fifteen  cents  for  a  certificate  of  search.  (In  re 
Woodbury,  7  Fed.  Rep.  705. )  Though  a  citizen  hils  not 
the  right  to  inspect  all  the  books  and  papers  of  a  court 
daring  office  hours,  yet  he  may  inspect  the  dockets  or 
minute  entries  of  judgments  and  decrees.  (In  re  McLean, 
9  Cent.  L.  J.  125.)  For  binding  or  express  charges  he  is 
allowed  the  actual  cost.  (Cavender  v.  Cavender,  10  Fed. 
R«p.  828.)  He  cannot  tax  costs  for  drawing  a  bond  and 
its  approval  when  drawn  by  counsel  and  approved  by  the 
court.  (Cavender  v.  Cavender,  10  Fed.  Rep.  828.)  The 
clerk  may  collect  his  costs  as  they  accrue,  and  can  charge 
only  ten  cents  a  folio  for  a  transcript  of  the  record.  (Cav- 
ender V.  Cavender,  10  Fed.  Rep.  828;  see  Jerman  v.  Stew- 
art, 12  Fed.  Rep.  273;  In  re  U.  S.  v.  Cigars,  2  Fed.  Rep. 
592. )  The  fees  of  the  clerk,  so  far  as  fixed  by  statute,  are 
qovemed  by  this  section.  The  clerk  cannot  be  called  on 
to  render  service  without  compensation,  if  the  case  is  not 
within  existing  provisions.  He  is  in  such  case  entitled  to 
reasonable  compensation.  (In  re  Vermeule,  10  Ben.  2). 
If  a  tender  is  first  made  after  suit  brought,  the  clerk's 
fees  of  one  percent,  under  this  section  for  receiving,  keep- 
ing, and  paying  out  the  money,  must  be  paid  by  the  party 
making  the  tender.  (The  Serapis,  37  Fed.  Rep.  436.) 
In  habeas  corpus  proceedings,  costs  are  not  governed  by 
this  section.  The  court  may  in  its  discretion,  fix  reason- 
able fees.  (Re  Moy  Chee  Kee,  33  Fed.  Rep.  377.)  This 
action  allows  for  *' filing  and  entering  every  declaration, 
plea  or  other  paper,  ten  cents. "  Each  deposition  is  not 
necessarily  a  ''paper"  within  the  meaning  of  this  clause. 
(United  States  v.  Barber,  ^40  U.  S.  164;  United  States  v. 
Van  Duzee,  140  U.  S.  169.)  Where  proceedings  for  re- 
moval from  a  State  court  are  sent  up  in  a  transcript  they 
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should  be  entered  upon  the  final  record;  and  the  charge  of 
the  clerk,  of  fifteen  cents  per  folio  for  making  the  record, 
is  lawful  and  proper.  (Blain  v.  Home  Ins.  Co.  :^0  Fed.  Rep. 
667.)  A  clerk  may  charge  for  seals  upon  copies  of  orders 
which  under  the  rules  require  to  be  sealed,  as  orders  to  pay 
jurors.  (Marvin  v.  United  States,  44  Fed.  Eep.  405. )  But 
he  is  not  entitled  if  the  order  need  not  be  sealed.  (Marvin 
V.  United  States,  44  Fed.  Rep.  405;  Jones  v.  United 
States.  39  Fed.  Rep.  410.)  The  clerk  is  entitled  to  com- 
pCDsation  for  filing  appointments  of  deputy  marshals  and 
recording  their  oaths  (United  States  v.  Van  Duzee,  140 
U.  S.  169,  199);  for  furnishing  defendant  a  copy  of  the 
indictment  (Id.);  for  filing  processes  for  bench-warrants 
(Id.);  for  any  services  properly  required  of  him  by  order 
of  court.  (Id.)  For  making  dockets  and  indexes,  he  is 
entitled  to  the  fees  prescribed  in  this  section.  (Taylor  v. 
United  States,  45  Fed.  Rep.  531;  Van  Duzee  v.  United 
States,  41  Fed.  Rsp.  571.)  For  entering  respites  of  jury, 
or  orders  of  continuance,  or  for  entering  a  bail-bond  upon 
the  record;  for  usual  captions  of  records;  for  taking  affida- 
vits of  government  witnesses;  for  copies  of  orders  to  the 
marshal  to  bring  prisoners  to  the  court  for  trial;  for  certif- 
icate of  clerk,  and  for  seals  of  the  court  to  copies  of  orders 
directing  the  marshal  to  pay  jurors,  etc. ;  for  authentica- 
tion of  copies  of  mittimus  (Taylor  v.  United  States,  45 
Fed.  Rep.  531);  for  filiog  discharge  tickets  of  the  district 
attorney,  a  fee  of  ten  cents  each.  (Id.)  For  filing  com- 
missioners' papers  where  persons  have  been  examined  and 
held  to  bail,  he  is  entitled  to  ten  cents  for  each  paper. 
(Id.)  For  each  person  whose  acknowledgment  is  taken,  he 
is  entitled  to  a  separate  fee  of  twenty-five  cents.  (Id. )  The 
allowance  in  this  section  of  one  per  cent,  on  the  amount  re- 
ceived and  kept  and  paid  out  by  him,  but  not  where  the 
debt  or  claim  is  settled  by  the  parties  without  a  sale  of 
the  property.  (Smith  v.  Morgan  City,  39  Fed.  Rep.  572.) 
For  incorporating  in  the  final  records  in  a  criminal  case 
the  order  made  by  the  commissioner  binding  the  party  to 
appear  before  the  grand  jury,  in  a  district  in  which  it  is 
required  that  the  record  shall  include  such  order,  a  clerk 
is  entitled  to  fees.  (United  States  v.  Van  Duzee,  140  U. 
S.  169,  199.)  For  copies  of  subpcenas  furnished  to  a  mar- 
shal in  criminal  cases,  to  be  served  upon  witnesses,  a  clerk 
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is  entitled  to  fees,  "where  there  is  a  rule  of  court  in  the 
district  requiring  him  to  make  such  copies.  (Id. )  For 
tiling  oaths,  bonds,  and  appointments  of  deputy  marshals, 
jury  conmiissioners,  bailiffs,  district  attorneys,  and  their 
assistants,  and  for  recording  them  where  it  is  the  practice 
to  require  them  to  be  recorded,  a  clerk  is  entitled  to  fees, 
but  not  to  the  expense  of  taking  the  oaths  and  executing 
the  bonds.  (Id. )  This  section  allows  a  clerk,  "for  taking 
an  acknowledgment,  twenty-five  cents,"  but  the  taking  of 
such  acknowledgment  in  a  criminal  case  by  the  accused 
and  his  sureties  is  a  single  act,  for  which  only  one  fee  can 
be  charged.  (Churchill  v.  United  States,  25  Ct.  CI.  1; 
United  States  v.  Ewing,  140  U.  S.  142.)  The  clerk  is  not 
entitled  to  commissions  for  receiving,  keeping,  and  paying 
out  money,  unless  it  passes  through  his  hands.  (Easton 
V.  Houston  &  T.  C.  R.  Co..  44  Fed.  Rep.  718.)  For 
making  the  brief  minute  of  the  date  of  the  case,  pages  of  fee- 
book  and  record,  on  the  jacket  in  which  papers  of  a  case 
are  enclosed  gives  him  no  right  to  any  special  compensation. 
(Van  Duzee  v.  United  States,  41  Fed.  Rep.  671.)  Judg- 
ment records  and  the  indexes  and  cross-indexes  thereto 
are  open  to  the  public,  without  payment  of  any  fee  to  the 
clerk.  (Re  Chambers,  44  Fed.  Rep.  786.)  Under  this 
section  the  clerk  of  the  United  States  circuit  court  is  en- 
titled to  $5  for  every  day  the  court  is  in  session  under 
Rev.  Stats,  sees.  2011-2014,  providing  for  the  opening  of 
the  court  not  less  tlv^n  ten  days  prior  to  registration  for 
election,  or  prior  to  the  election  for  a  member  of  Congress, 
and  continuing  court  until  day  following  the  election. 
(Pleasant  v.  United  States,  35  Fed.  Rep.  270.) 

§  297.  Warslials'  fees. — For  service  of  any 
warrant,  attachment,  summons,  capias,  or  other 
writ,  except  execution,  venire,  or  a  summons  or 
subpoena  for  a  witness,  two  dollars  for  each  person 
on  whom  service  is  made. 

For  the  keeping  of  personal  property  attached 
on  mesne  process,  such  compensation  as  the  court, 
on  petition  setting  forth  the  facts  under  oath,  may 
allow. 
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For  serving  venires  and  summoning  every  twelve 
men  as  grand  or  petit  jurors,  four  dollars  or  thirty- 
three  and  one-third  cents  each.  In  States  where, 
by  the  laws  thereof,  jurors  are  drawn  by  lot,  by 
constables,  or  other  officers  of  corpoi-ate  places,  the 
marshal  shall  receive,  lor  each  jury,  two  dollars  for 
the  use  of  the  officers  employed  in  drawing  and 
summoning  the  jurors  and  returning  each  venire, 
and  two  dolla'  s  for  his  owq  services  in  distributing 
the  venires.  But  the  feei>  for  distributing  and 
serving  venires,  drawing  and  summoning  jurors  by 
township  officers,  including  the  mileage  chargeable 
by  the  marshal  for  each  service,  shall  not  at  any 
court  exceed  fifty  dollars. 

For  holding  a  court  of  inquiry  or  other  proceed- 
ings before  a  jury,  including  the  suuimoning  of  a 
jury,  five  dollars. 

For  serving  a  writ  of  subpoena  on  a  witness, 
fifty  cents;  and  no  further  compensation  shall  be  al- 
lowed for  any  copy,  summons,  or  notice  for  a  witness. 

For  serving  a  writ  of  possession,  partition,  exe- 
cution, or  any  final  process,  the  same  mileage  as  is 
allowed  for  the  service  of  any  other  writ,  and  fo/ 
making  the  service,  seizing  or  levying  on  property, 
advertisinij  and  disposing  of  the  same  by  sale,  set- 
off, or  otherwise  according  to  law,  receiving  and 
paying  over  the  money,  the  same  fees  and  poundage 
as  are  or  shall  be  allowed  for  similar  services  to  the 
sheriffs  of  the  States,  respectively,  in  which  the 
service  is  rendered. 

For  each  bail  bond,  fifty  cents. 

For  summoning  appraisers,  fifty  cents  each. 

Foi  executing  a  deed  prepared  by  a  party  or  his 
attorney,  one  dollar. 
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For  drawing  and  executing  a  deed,  five  dollars. 

For  copies  of  writs  or  papers  furnished  at  the 
request  of  any  party,  ten  cents  a  folio. 

For  every  proclamation  in  admiralty,  thirty 
cents. 

For  serving  an  attachment  in  rem  or  a  libel  in 
admiralty,  two  dollars. 

For  the  necessary  expenses  of  keeping  boats, 
vessels  or  other  property  attached  or  libeled  in 
admiralty,  not  exceeding  two  dollars  and  fifty  cents 
a  day. 

When  the  debt  or  claim  in  admiralty  is  settled 
by  the  parties  without  a  sale  of  the  property,  the 
marshal  shall  be  entitled  to  a  commission  of  one  per 
centum  on  the  first  five  hundred  dollars  of  the 
claim  or  decree,  and  one  half  of  one  per  centum  on 
the  excess  of  any  sum  thereof  over  five  hundred 
dollars;  provided,  that  when  the  value  of  the  prop- 
erty is  less  than  the  claim,  such  commission  shall 
be  allowed  only  on  the  appraised  value  thereof. 

For  sale  of  vessels  or  other  property  under  proc- 
ess in  admiralty,  or  under  the  order  of  a  court  of 
admiralty,  and  for  receiving  and  paying  over  the 
money,  two  and  one-half  per  centum  on  any  sum 
under  five  hundred  dollars,  and  one  and  one-quar- 
ter per  centum  on  the  excess  of  any  sum  over  five 
hundred  dollars. 

For  disbursing  money  to  jurors  and  witnesses, 
and  for  other  expenses,  two  per  centum. 

For  expenses  while  employed  in  endeavoring  to 
arrest,  under  process,  any  person  charged  with  or 
convicted  of  a  crime,  the  sum  actually  expended, 
not  to  exceed  two  dollars  a  day,  in  addition  to  his 
compensation  for  services  and  travel. 
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For  every  commitment  or  discbarge  of  a  pris- 
oner, fifty  cents. 

For  transporting  criminals,  ten  cents  a  mile  for 
himself  and  for  each  prisoner  and  necessary  guard; 
except  in  the  case  provided  for  in  the  next  para- 
graph. 

For  transporting  criminals  convicted  of  a  crime 
in  any  district  or  Territory  where  there  is  no  pen- 
itentiary available  for  the  confinement  of  convicts 
of  the  United  States,  to  a  prison  in  another  dis- 
trict or  Territory  designated  by  the  attorney-gen- 
eral, the  reasonable  actual  expense  of  transporta- 
tion of  the  criminals,  the  marshal,  and  the  guards, 
and  the  necessary  subsistence  and  hire. 

For  attending  the  circuit  and  district  courts, 
when  both  are  in  session,  or  either  of  them  when 
only  one  is  in  session,  and  for  bringing  in  and 
committing  prisoners  and  witnesses  during  the 
term,  five  dollars  a  day. 

For  attending  examinations  before  a  oommis- 
sioner,  and  bringing  in,  guarding  and  returning 
prisoners  charged  with  crime,  and  witnesses,  two 
dollars  a  day;  and  for  each  deputy  not  exceeding 
two,  necessarily  attending,  two  dollars  a  day. 

For  traveling  from  his  residence  to  the  place  of 
holding  court,  to  attend  a  term  thereof,  ten  cents  a 
mile  for  going  only. 

For  travel,  in  going  only,  to  serve  any  process, 
warrant,  attachment,  or  other  writ,  including  writs 
of  subpoena  in  civil  or  crimiaal  cases,  six  cents  a 
mile,  to  be  computed  from  the  place  where  the 
process  is  returned  to  the  place  of  service,  or, 
when  more  than  one  person  is  served  therewith,  to 
tho  place  of  service  which  is  most  remote,  adding 
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thereto  the  extra  travel  which  is  necessary  to  serve 
it  on  the  others.  But  when  more  than  two  writs 
of  any  kind  required  to  be  served  in  behalf  of  the 
same  party  on  the  same  person  might  be  served  at 
the  same  time,  the  marshal  shall  be  entitled  to 
compensation  for  travel  on  only  two  of  such  writs; 
and  to  save  unnecessary  expense,  it  shall  be  the 
duty  of  the  clerk  to  insert  the  names  of  as  many 
witnesses  in  a  cause  in  such  subpoena  as  conveni- 
ence in  serving  the  same  will  permit. 

In  all  cases  where  mileage  is  allowed  to  the 
marshal  he  may  elect  to  receive  the  same  or  his 
actual  traveling  expenses,  to  be  proved  on  his  oath, 
to  the  satisfaction  of  the  court.  (Rev.  Stats,  sec. 
829.  See  sec.  1660;  also  26  U.  S.  Stats.  839;  1 
Sup.  Rev.  Stats.  909.) 

Note.— The  Act  of  February  26,  1853  (10  Stats.  161), 
limits  the  allowance  as  to  deputy  marshals  to  three- 
fourths  of  the  fees  and  emoluments  earned  by  them. 
The  twenty  per  <ent.  reso^utioQ  of  February  28,  1867  (14 
Stats.  569),  does  not  extend  to  a  deputy  marshal  whose 
compensation  was  not  fixed  by  law,  but  consi&ted  of  a  pro- 
portion of  the  fees  and  emoluments  earned  by  hinl.  (Phil- 
lips V.  United  States,  1 1  Ct.  of  CI.  570. )  A  marshal  cannot 
be  compelled  to  bear  the  expense  of  a  reference  as  to  his 
fees  in  a  case  pending;  in  court,  to  which  he  was  not  a 
party.     (The  Captain  John,  41  Fed.  Rep.  147.) 

Execution  of  process. — The  fees  of  the  marshal  on 
an  execution  depend  upon  the  law  of  the  State  (Alexander 
V.  Thomas,  1  Cranch  C.  C.  92;  Thomas  v.  Brent,  1  Cranch 
C.  C.  161;  Pomeroyv.  Harter,  4  Mason,  448;  In  re  Black, 
2  Bank.  Reg.  65);  where  execution  is  extended  on  land, 
he  is  entitled  to  fees  though  the  land  is  not  sold.  (U.  S. 
V.  Smith,  1  Wood.  &  M.  184.)  The  marshal  is  entitled 
to  the  same  fees  and  poundage  for  serving  an  execution  as 
are  allowed  to  sheriffs  for  similar  services  (U.S.  v.  Haas, 
5  Fed.  Rep.  29);  but  he  is  not  entitled  to  poundage  on 
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property  iirhich  he  does  not  take  into  his  cnstody  (Ring- 
gold v.  Lewis,  3  Cranch  C.  C.  367);  nor  is  he  entitled  to 
compensation  for  its  custody.  (The  Hibernia,  1  Spragne, 
78.)  No  allowance  beyond  two  dollars  and  a  half  per  day 
can  be  made  as  necessary  expenses  for  keeping  property 
(U.  S.  V.  Barrels,  1  Ben.  72;  The  Circassian,  6  Ben.  512; 
The  Tnal,  Blatchf.  &  H.  94;  The  Free  Trader,  Brown 
Adm.  72;  The  Hibernia,  1  Sprague,  78;  Bottomley  v.  U. 
S.,  1  Story,  153);  but  if  the  property  be  removed  to  a 
warehouse,  such  reasonable  expense  as  has  been  actually 
paid  may  be  allowed  (U.  S.  v.  Barrels,  1  Ben.  72),  and  his 
claim  for  compensation  must  be  established  by  vonchers 
or  otherwise.  (The  Free  Trader,  Brown  Adm.  72;  The 
b^hcebe.  1  Ware,  354. )  He  cannot  lawfully  rent  any  build- 
ing except  under  order  of  court.  (Porrin  v.  Eppin|]r, 
Chase,  Dec.  430. )  The  fee, for  keeping  a  vessel  on  process 
issued  in  several  cases  will  be  divided  equally  amon^  all 
the  cases.  (The  Circassian,  6  Ben.  512;  The  John  Wells 
Jr.,  1  tSprague,  178.)  He  may  be  allowed  premiums  paid 
for  insurance  during  the  time  the  property  is  in  his  cus: 
tody.  (U.  S.  V.  Barrels,  1  Ben.  72. )  Where  the  owners 
of  a  seized  vessel  maintains  a  man  on  board  for  pumping, 
who  is  able  to  do  all  the  work,  no  charge  for  pumping  can 
be  allowed  to  the  marshal.  (The  Captain  John,  41  Fed. 
Rep.  347.)  Where  a  small  steamer  loaded  with  coal  is 
seized  by  a  marshal  for  forfeiture,  and  has  neither  crew 
nor  engineer  nor  provisions  on  board,  and  there  are  no  ex- 
traor<linary  circumstances  apparent,  the  marshal  cannot  be 
allowed  more  than  $2.50  per  day  for  keeping  the  vessel. 
(The  Captain  John,  41  Fed.  Rep.  147.) 

Servings  venire. — Where  jurors  are  drawn  by  a  State 
officer  he  is  entitled  to  a  fee  of  two  dollars  for  sezvingthe 
venire.  (U.  S.  v.  Cogswell,  3  Sum.  204;  U.  S.  v.  6mith,  1 
Wood.  &  M.  184.) 

Conunissions. — The  marshal  is  allowed  for  commis- 
sions on  all  sales  made  under  an  interlocutory  decree 
(The  Avery,  2  Gall.  308);  so  he  is  entitled  to  commissions 
where  the  property  is,  by  dontebt,  removed  into  another 
district  and  sold.  (The  San  Jose  Indians,  2  Gall.  311;  see 
the  Russia,  5  Ben.  84.)  He  is  entitled  to  commissions  if 
the  case  is  settled  (The  City  of  Washington,   13  Blatchf. 
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410);  and  although  ihe  property  is  disohari^  on  a  stipu- 
lation ( rhe  City  of  Washington,  13  Blatchf.  410;  The 
Russia,  5  Ben.  84);  but  he  is  not  entitled  to  commissions 
if  the  case  is  settled  before  any  claimant  appears.  (The 
Norma,  Newb.  Adm.  433. )  His  commissions  are  estimated 
upon  the  sum  paid  a  libelant  in  settlement  of  his  claim, 
and  not  on  the  amount  claimed  in  the  libel.  (Robinson  v. 
15,516  Bags  of  Sugar,  35  Fed.  Rep.  603.)  He  is  entitled 
to  a  commission  upon  the  value  of  a  vessel  seized  by  him 
for  violation  of  law,  and  released  on  a  remission  of  the 
forfeiture  by  the  secretary  of  the  treasury  on  payment  of 
costs.  (The  Captain  John,  41  Fed.  Rep.  147.)  When  a 
claim  is  settled  without  a  sale  and  the  marshal's  name  no- 
where appears  in  the  proceedings,  his  compensation  is  not 
based  on  any  service  rendered,  out  is  given  to  him  by  way 
of  compensation  for  loss  of  the  opportunity  to  earn  fees. 
(Smith  v.  The  Morgan  City,  39  Fed.  Rep.  672.) 

Ciistocly  of  persons.— In  case  of  arrest  the  marshal  is 
entitled  to  the  expense  incurred  in  employing  a  deputy 
(U.  S.  V.  Harker,  3  Sawy.  237);  and  a  fee  for  a  commit- 
ment when  a  person  is  imprisoned  under  final  judgment  or 
order  of  court.  (Ex  parte  Paris,  3  Wood.  &  M.  227.)  If 
a  witness  be  held  in  custody  he  is  entitled  to  a  fee  on  each 
day  that  the  witness  is  remanded  to  jail  (Ex  parte  Paris, 
3  Wood.  &  M.  227);  and  a  fee  for  discharge  is  allowed 
when  the  prisoner  is  set  at  large.  (Ex  parte  Paris,  3 
Wood.  &  M.  227). 

Mileag^e. — He  is  entitled  to  mileage  on  a  return  of 
nulla  bona  for  the  distance  actually  traveled  by  him  or  his 
deputies  (Anonymous,  Hemp.  450);  but  he  is  not  entitled 
to  mileage  for  serving  a  venire  on  a  State  officer  (U.  S.  v. 
Smith,  1  Wood.  &  M.  184);  nor  for  serving  a  rule  to  plead 
on  the  defendants.  (Parker  v.  Bigler,  1  Fish.  285. )  If 
he  serves  a  subpoena  out  of  the  State,  he  cannot  charge 
mileage  for  more  than  one  hundred  miles.  (Parker  v.  Big- 
ler, 1  Fish.  285. )  Expenses  necessarily  incurred  by  the 
marshal  are  properly  taxable.  (The  F.  Merwin,  10  Ben. 
407. )  Where  a  vessel  seized  was  released  on  stipulation 
for  her  appraised  value,  the  marshal  is  entitled  to  his  com- 
missions on  such  appraised  value.  (The  Acadia,  10  Ben. 
482. )    This  section  restricts  within  certain  limits  many 
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items  of  expense  and  disbursements  which  the  officer  is 
likely  to  incur  in  the  performance  of  his  duty,  and  actual 
disbursements  beyond  those  limits  must  he  disallowed; 
but  as  to  expenses  not  provided  for  and  necessarily  in- 
curred, the  marshal  may  be  reimbursed.  (The  F.  Merwin, 
10  Ben.  407.)  Under  this  section  the  marshal  is  entitled 
to  his  commissions  when,  after  seizure,  the  suit  is  settled 
without  an  order  of  sale.  The  commissions  to  be  com- 
puted upon  the  amount  paid  in  settlement.  (The  Clinto- 
nia,  11  Fed.  Rep.  740,  following  the  Russia,  5  Ben.  84; 
The  City  of  Washington,  13  Blatchf.  410,  and  denying 
the  Norma,  Newb.  Adm.  533.) 

§  298*    SerTices  rendered  on  account  of 

United  States. — There  shall  be  paid  to  the  mar- 
shal his  fees  for  services  rendered  for  the  United 
States,  for  summoning  jurors  and  witnesses  in  be- 
half of  the  United  States,  and  in  behalf  of  any 
prisoner  to  be  tried  for  a  capital  offense,  for  the 
maintenance  of  prisoners  of  the  United  States  con- 
fined in  jail  for  any  criminal  offense;  also,  for  his 
reasonable  actual  exponse  for  the  transportation  of 
criminals,  and  of  the  marshal  and  guards,  to  prisons 
designated  by  the  attorney-general,  and-  for  hire 
and  subsistence  in  that  behalf,  as  hereinbefore 
provided;  also,  his  fees  for  the  commitment  or  dis- 
charge of  prisoners;  his  expenses  necessarily  in- 
curred for  fuel,  lights,  and  other  contingencies  that 
may  accrue  in  holding  the  courts  within  his  dis- 
trict, and  providing  the  books  necessary  to  record 
the  proceedings  thereof;  provided,  that  he  shall 
not  incur,  or  be  allowed,  an  expense  of  more  than 
twenty  dollars  in  any  one  year  for  furniture,  or 
fifty  dollars  for  rent  of  a  building  and  making  im- 
provements thereon,  without  first  submitting  a 
statement  and  estimates  to  the  attorney-general 
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and  getting  his  instructions  in  the  premises.  (Rev, 
Stats,  sec.  830.) 

Note. — The  marshal  is  entitled  to  an  allowance  for 
money  expended  for  rent  and  for  clerk  hire(U.  S.  v.  Cogs- 
well, 3  Sum.  204),  and  for  personal  expenses  in  estahhsh- 
ing  his  account  with  government  (U.  S.  v.  Cogswell,  3 
Sum.  204),  and  for  maintaining  a  person  committed  to  his 
custody,  pending  trial  of  the  writ  of  habeas  corpus  (Case 
of  the  Runaways,  4  Cranch  C.  C.  489),  and  he  is  entitled 
to  interest  on  items  properly  chargeable  against  govern- 
ment from  the  time  of  their  rejection  (U.  S.  v.  Smith,  1 
Wood.  &  M.  184;  U.  S.  v,  Cogswell,  3  Sum.  204);  but  he 
is  not  entitled  to  any  charge  for  superintending  a  State 
prison  where  United  States  prisoners  are  kept.  (U.  S.  v. 
Smith,  1  JVood.  &  M.  184.) 

§  299.  attendance  on  rale  days^  and 
^vrhen  circuit  and  district  courts  sit  at 
same  time* — No  p&r  diem  or  other  allowance 
shall  be  made  to  any  district  attorney,  clerk  of  a 
circuit  court,  clerk  of  a  district  court,  marshal  or 
deputy  marshal,  for  attendance  at  rule  days  of  a 
circuit  or  district  court;  and  when  the  circuit  and 
district  courts  sit  at  the  same  time,  no  greater  per 
diem  or  other  allowance  shall  be  made  to  any 
such  officer  than  for  an  attendance  on  one  court. 
(Rev.  Stats,  sec.  831.) 

Note. — No  allowance  for  constructive  travel  and  attend- 
ance. (U.  S.  V.  Cogswell,  3  Sum.  204.)  If  the  fees  of 
either  officer  fall  below  the  maximum  he  is  entitled  only  to 
that  amount,  although  the  fees  of  the  other  exceed  the 
maximum.     (U.  S.  v.  Bassett,  2  Story,  389.) 

§  300.  Marshal  of  the  Supreme  Court 
or  the  United  States. — ^The  marshal  of  the 
Supreme  Court  of  the  United  States  shall  be 
entitled  to  receive  for  the  service  of  any  warrant, 
attachment,  summons,  capias,  or  other  writ,  except 
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execution,  venire,  or  a  summons  or  subpoena  for  a 
witness,  one  dollar  for  each  person  on  whom  such 
service  may  be  made.  His  fees  for  all  other  serv- 
ices shall  be  the  same  as  are  herein  allowed  to 
other  marshals;  but  he  shall  pay  into  the  treasury 
of  the  United  States  all  fees  received  by  him,  and 
render  a  true  account  thereof  at  the  close .  of  each 
term  to  the  attorney-general.   (Rev.  Stats,  sec.  832.) 

§  301.     Semi-annual  return  of*  fees. — 

Every  district  attorney,  clerk  of  a  district  court, 
clerk  of  a  circuit  court,  and  marshal,  shall,  on  the 
first  days  of  January  and  July  in  each  year,  or 
within  thirty  days  thereafter,  make  to  the  attor- 
ney-general, in  such  form  as  he  may  prescribe,  a 
written  return  for  the  half  year  ending  on  said  days, 
respectively,  of  all  the  fees  and  emoluments  of  his 
office,  of  every  name  and  chaiucter,  and  of  all  the 
necessary  expenses  of  his  office,  including  necessary 
clerk  hire,  together  with  the  vouchers  for  the  pay- 
ment of  the  same  for  such  last  half  year.  He  ^all 
state  separately  in  return  the  fees  and  emoluments 
received  or  payable  under  the  Bankrupt  Act;  and 
every  marshal  shall  state  separately  therein  the  fees 
and  emoluments  received  or  payable  for  services 
rendered  by  himself  personally,  those  received  or 
payable  for  services  rendered  by  each  of  his  depu- 
ties, naming  him,  and  the  proportion  of  such  fees 
and  emoluments  which,  by  the  terms  of  his  service, 
each  deputy  is  to  receive.  Said  returns  shall  be 
verified  by  the  oath  of  the  officer  making  them. 
(Rev.  Stats,  sec.  833.    See  sees.  3086,  4644,  4647.) 

Note.  — Fees  charged  by  the  clerk  of  a  district  conrt  in 
naturaUzation  cases    are  not  for  services  in  his  official 
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capacity  for  which,  he  must  account  under  this  section. 
(U.  S.  V.  Hill,  120  U.  S.  169.)  If  the  fees  of  either  officer 
fall  below  the  maximum,  he  is  entitled  only  to  that 
amount,  although  the  fees  of  the  other  exceed  the  maxi- 
mum.  (U.  S.  V.  Bassett,  2  Story,  389.) 

§  302.  IVhat  to  be  Incliiclecl  in  the  semi- 
aniaiia,!  returns* — ^The  preceding  section  shall 
not  apply  to  the  fees  and  compensation  allowed  to 
district  attorneys  by  sections  eight  hundred  and 
twenty-five  and  eight  hundred  and  twenty-seven. 
All  other  fees,  charges,  and  emoluments  to  which  a 
district  attorney  or  a  marshal  may  be  entitled,  by 
reason  of  the  discbarge  of  the  duties  of  his  office, 
as  now  or  hereafter  prescribed  by  law,  or  in  any  case 
in  which  the  United  States  will  be  bound  by  the 
judgment  rendered  therein,  whether  i)rescribed  by 
statute  or  allowed  by  a  court,  or  any  judge  thereof, 
shall  be  included  in  the  semi-annual  return  required 
of  said  officers  by  the  preceding  section.  (Rev. 
Stats,  sec.  834.) 

Note. — The  term  **officer  of  the  revenue"  means  an 
officer  of  the  revenue  from  customs.  (Campbell  v.  James, 
18  Blatchf.  196;  S.  C,  8  Fed.  Rep.  615.)  His  claim  for 
credit  for  taxable  costs  not  taxed  cannut  be  admitted  on 
a  trial  unless  presented  and  disallowed.  (United  States 
V.  IngersoU,  Crabbe,  135.) 

§  303-  Compensatton  of  district  attor- 
ney*— No  district  attorney  shall  be  allowed  by 
the  attorney-general  to  retain  of  the  fees  and  emol- 
uments of  his  office  which  he  is  required  to  include 
in  his  semi-annual  return,  for  his  personal  compen- 
sation, over  and  above  the  necessary  expense  of  his 
office^  including  necessary  clerk  hire,  to  be  audited 
and  allowed  by  the  proper  accounting  officers  of 
the  treasuiy  department,  a  sum  exceeding  six  thou- 
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sand  dollars  a  year,  or  exceeding  that  rate  for  any 
time  less  than  a  year.     (Rev.  Stats,  sec.  835.) 

Note. — If  proceedings  are  not  formally  entered,  the 
fees  may  be  divided  between  the  district  attorney  and  his 
successor.  (Ex  parte  Robbins,  2  Gall.  320.)  The  compen- 
sation derived  from  fees  and  emolumeots,  limited  to  a  tixed 
amount,  is  virtually  a  salary  restriction,  and  no  extra 
allowance  can  be  made,  unless  expressly  authorized  by 
law.  (United  States  v.  Ingersoll,  Crabbe,  135;  The  Anna, 
Blatchf.  Prize,  337.) 

§  304.  ]>istrict  attorney  of*  southern  dis- 
trict of*  WeM^  Iforlc. — ^There  shall  be  paid  to  the 
district  attorney  for  the  southern  district  of  New 
York,  in  addition  to  his  salary,  at  the  rate  of  six 
thousand  dollars  a  year,  such  sum  as  shall  be  neces- 
sary, together  with  the  costs  and  fees  allowed  him 
by  law,  to  pay  such  amount  as  may  be  fixed  by 
the  attorney-general  for  the  proper  expenses  of  his 
office.  But  nothing  in  this  or  the  preceding  sec- 
tion shall  forbid  the  allowance  of  additional  com- 
pensation for  services  in  prize  causes,  as  provided 
in  title  "  Prize."     (Rev.  Stats,  sec.  836.) 

§  306.      ]>istrict  attorney  and  marshal 

in  Oreg:on  and  Nerada* — The  district  attor- 
neys and  marshals  for  the  districts  of  Oregon  and  Ne- 
vada shall  be  entitled  to  receive,  for  the  like  serv- 
ices, double  the  fees  hereinbefore  provided;  but 
neither  of  them  shall  be  allowed  to  retain  of  such 
fees  any  sum  exceeding  the  aggregate  compensa- 
tion of  such  officer  as  hereinbefore  provided. 
(Rev.  Stats.  §  837.) 

§   306.     Prosecution   of  frauds    on  tlie 
reTenne* — It  shall  be  [the]  duty  of  every  dis- 
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trict  attorney  to  whom  any  collector  of  customs, 
or  of  internal  revenue,  shall  report  according  to 
law  any  case  in  which  any  fine,  penalty,  or  for- 
feiture has  been  incurred  in  the  district  of  such 
attorney  for  the  violation  of  any  law  of  the 
United  States  relating  to  the  revenue,  to  cause  the 
proper  proceedings  to  be  commenced  and  pros- 
ecuted without  delay,  for  the  fines,  penalties,  and 
forfeitures  in  such  cases  provided,  unless,  upon 
inquiry  and  examination,  he  shall  decide  that  such 
proceedings  cannot  probably  be  sustained,  or  that 
the  ends  of  public  justice  do  not  require  that 
such  proceedings  should  be  instituted;  in  which  case 
he  shall  report  the  facts  in  customs  cases  to  the  sec- 
retary of  the  treasury,  and  in  internal  revenue  casen 
to  the  commissioner  of  internal  revenue, for  their  di- 
rection. And  for  the  expenses  incurred  and  services 
i^ndered  in  all  such  cases,  the  district  attorney 
shall  receive  and  be  paid  from  the  treasury  such 
sum  as  the  secretary  of  the  treasury  shall  deem 
just  and  reasonable,  upon  the  certificate  of  the  judge 
before  whom  such  cases  are  tried  and  disposed  of; 
provided,  that  the  annual  compensation  of  such 
district  attorney  shall  not  exceed  the  maximum 
amount  prescribed  by  law,  by  reason  of  such  allow- 
ance and  payment.  (Rev.  Stats,  sec.  838;  18  XJ. 
Stats.  240;  1  Sup.  Rev.  Stats.  264.) 

§  307*  Compensatloia  retained  1»y  a 
clerk* — No  clerk  of  a  district  court,  or  clerk  of  a 
circuit  court,  shall  be  allowed  by  the  attorney-gen- 
eral, except  as  provided  i^  the  next  section,  and  in 
section  eight  hundred  and  forty-two,  to  retain  of 
the  fees  and  emoluments  of  his  office,  or,  in  case 
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both  of  the  said  clerkships  are  held  by  the  same 
person,  of  the  fees  and  emoluments  of  the  said 
offices,  respectively,  for  his  personal  compensation, 
over  and  above  his  necessary  office  expenses,  includ- 
ing necessary  clerk  hire,  to  be  audited  and  allowed 
by  the  proper  accounting  officers  of  the  treasury,  a 
sum  exceeding  three  thousand  five  hundred  dollars 
a  year  for  any  such  district  clerk  or  for  any  such 
circuit  clerk,  or  exceeding  that  rate  for  any  time 
less  than  a  year.     (Rev.  Stats,  sec.  839.) 

Note. — Where  both  offices  are  held  by  the  same  person, 
he  is  entitled  to  the  distinct  compensation  provided  for 
each.  (United  States  v.  Bassett,  2  Story,  389;  see  In  re 
United  States  v.  Cigars,  2  Fed.  Rep.  495.) 

§  308 .    Cierks  in  Califoriiia,Oresoia  and 

MeTada. — ^The  clerks  of  the  several  circuit  and 
district  courts  in  California,  Oregon  and  Nevada 
shall  be  entitled  to  charge  and  receive  double  the 
fees  hereinbefoi'e  allowed  to  clerks,  and  shall  be 
allowed,  respectively,  by  the  attorney-general,  to 
retain  the  fees  so  received  by  them,  for  their  per- 
sonal compensation,  over  and  above  the  necessary 
expenses  of  their  offices,  including  the  salaries  ot 
deputy  clerks,  and  necessary  clerk  hire,  to  be 
audited  by  the  proper  accounting  officers  of  the 
treasury  department,  any  sum  not  exceeding  seven 
thousand  dollars  a  year,  nor  exceeding  that  rate 
for  any  time  less  than  a  year;  provided,  that  when- 
ever in  either  of  the  said  districts,  the  same  person 
holds  the  office  of  clerk  of  both  the  circuit  and  dis- 
trict courts,  he  shall  be  allowed  by  the  attorney-gen- 
eral to  retain  for  his  personal  compensation,  as  afore- 
said, only  such  sum  as  herein  allowed  to  be  re- 
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tained  by  a  person  holding  the  office  of  clerk  of 
only  one  of  the  said  courts.    (Key.  Stats,  sec.  840.) 

§  309.     Compensatton  of  marshal* — No 

marshal  shall  be  allowed  by  the  attorney-general, 
except  as  provided  in  the  next  section,  to  retain  of 
the  fees  and  emoluments  which  he  is  required  to 
include  in  his  semi-annual  returns,  as  aforesaid, 
for  his  personal  compensation,  over  and  above  the 
necessary  expenses  of  his  office,  including  necessary 
clerk  hire,  to  be  audited  and  allowed  by  the  proper 
accounting  officers  of  the.  treasury  department,  and 
a  proper  allowance  to  his  deputies,  any  sum  ex- 
ceeding six  thousand  dollars  a  year,  or  exceeding 
that  rat«  for  any  time  less  than  a  year.  The  allow- 
ance to  any  deputy  shall  in  no  case  exceed  three- 
fourths  of  the  fees  and  emoluments  received  or 
payable  for  the  services  rendered  by  him,  and  may 
be  reduced  below  that  rate  by  the  attorney-general, 
whenever  the  returns  show  such  rate  to  be  unrea- 
sonable.    (Rev.  Stats,  sec.  841.) 

Note. — The  attorney- general  can  do  nothing  but  reduce 
the  rate  allowed,  whenever  the  marshal's  return  shows 
such  "rate  to  be  unreasonable.''  (Phillips  v.  U.  S.,  11 
Ct.  of  CI.  670.) 

§  310.     Additional     compensatioia    in 

prize  causes* — Clerks  and  marshals  may  be  al- 
lowed to  retain,  for  all  official  services  in  prize 
causes,  an  additional  compensation  not  exceeding 
in  amount  one- half  of  the  maximum  compensation 
allowed  to  them,  respectively,  by  the  three  preced- 
ing sections.     (Kev.  Stats,  sec.  842.) 

Note. — District  attorneys  in  prize  cases  are  entitled  to 
retain  the  costs,  deducting  the  same  from  their  gross  sal- 


§§311-313  FEES.  032 

aries.  (The  Anna,  Blatchf.  Prize,  339;  In  re  Uuited 
States  V.  Cigars,  2  Fed.  Rep.  495. )  Clerks  and  marshals 
entitled  to  additional  compensation  in  prize  causes. 
(United  States  v.  Averill,  130  U.  S.  335.) 

§  311'  Mileage. — Only  actual  traveling  ex- 
penses shall  be  allowed  to  any  person  holding  em- 
ployment or  appointment  under  the  United  States, 
and  all  allowances  for  mileages  and  transportation 
in  excess  of  the  amount  actually  paid  are  hereby 
declared  illegal;  and  no  credit  shall  be  allowed  to 
any  of  the  disbursing  officers  of  the  United  Utates 
for  payment  or  allowances  in  violation  of  this  pro- 
vision. (June  16,  1874.  18  U.  S.  Stats.  72;  1 
Sup.  Rev.  Stats.  37.  See  Rev.  Stats,  sees.  829, 
830.) 

§  312.  mileagre,  attorneys,  marshals 
and  clerks. — From  and  after  the  first  day  of 
January,  eighteen  hundred  and  seventy  ^ve,  no 
such  officer  or  person  shall  become  entitled  to 
any  allowance  for  mileage  or  travel,  not  actually 
and  necessarily  performed  under  the  provisions  of 
existing  law.  (Sees.  827-839,  U.  S.  Stats  334;  I 
Sup.  Rev.  Stats.  147.) 

Note. — Only  one  charge  for  mileage  is  allowable  for 
the  service  of  several  writs  on  hand  at  the  same  time,  in 
the  same  direction.  (15  Opin.  Att.-Gen.  108;  see  16 
Opin.  Att..Gen.  165.) 

§  313.      ]llileag:e9  Jurors  and  ^ritnesses. 

Jurors  ard  witnesses  in  the  district  and  circuit 
courts  of  the  United  States  in  and  for  the  State 
of  Colorado  shall  be  entitled  to  receive  fifteen 
cents  for  each  mile  actually  traveled  in  coming  to 
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or  returning  from  said  courts.  (Approved  June 
16,  1880.     See  Rev.  Stats,  sees.  848,  852.) 

§  314.  AUo^rances  tor  each  year  made 
from  the  t*ees  thereof*.— The  allowances  for 
personal  compensation  of  district  attorneys,  clerks, 
and  marshals,  for  each  calendar  year,  shall  be  made 
from  the  fees  and  emoluments  of  that  year,  and 
not  otherwise.     (Rev.  Stats,  sec.  843.) 

§  316.     Payment  olT  surplus  teen  into  the 

treasury. — Every  district  attorney,  clerk,  and 
marshal  shall,  at  the  time  of  making  his  half-yearly 
return  to  the  attorney-general, pay  into  the  treasury, 
or  deposit  to  the  credit  of  the  treasurer,  as  he  may 
be  directed  by  the  attorney-general,  any  surplus 
of  the  fees  and  emoluments  of  his  office,  which 
said  return  shows  to  exist  over  and  above  the 
compensation  and  allowance  authorized  by  law  to 
be  retained  by  him.     (Rev.  Stats,  sec.  844.) 

Note.  —The  department  will  see  that  no  more  is  re- 
tained by  the  officer  than  the  sum  given  him  by  law. 
(The  Anna,  Blatchf.  Prize,  377.)  The  costs  must  be  taxed 
according  to  law.  (The  Anna,  Blatchf.  Prize,  337. )  This 
section  is  not  a  "revenue  law,"  within  the  meaning  of 
section  699,  sub-division  2.  (United  States  v.  Hill,  123 
U.  S.  681.) 

§  316.     Auditing:  of  accounts  ot  district 

attorney* — In  every  case  where  the  return  of  a 
district  attorney,  clerk  or  marshal  shows  that  a 
surplus  may  exist,  the  attorney  general  shall  cause 
such  returns  to  be  carefully  examined,  and  the 
accounts  of  disbursements  to  be  regularly  audited 
by  the  proper  officer  of  his  department,  and  an  ac- 
count  to  be   opened    with  such  officer  in  proper 
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books  to  be  provided  for  that  purpose.  (Rev. 
Stats,  sec.  845.) 

§  317.      Attorney  in  I>istrict  of  Colnm- 

1»ia« — ^That  the  euiohiment  returns  of  the  attorney 
of  the  United  States  for  the  District  of  Cohimbia 
shall  be  returned  to  the  attorney-general,  and  the 
accounts  of  the  said  attorney  shall  be  rendered, 
audited,  and  paid  in  the  same  manner  as  accounts 
of  all  other  district  attorneys  are  rendered,  audit- 
ed and  paid.  (Approved  December  14,  1877;  20 
TJ.  S.  Stats.  7;  Sup.  Rev.  Stats.  303.  See  Rev. 
Stats,  sees.  833,  834,  844,  846.) 

§  318*  Accounts  to  1»e  certified  t-o  1»y 
district  Jiidg:e. — The  accounts  of  district  attor- 
neys, clerks,  marshals,  and  commissioners  of  circuit 
courts  shall  be  examined  and  certified  by  the  dis- 
trict judge  of  the  district  for  which  they  are  ap- 
pointed, before  they  are  presented  to  the  accounting 
officers  of  the  treasury  department  for  settlement. 
They  shall  then  be  subject  to  revision  upon  theii- 
merits  by  said  accounting  officers,  as  in  case  of 
other  public  accounts;  provided,  that  no  accounts 
of  fees  or  costs  paid  to  any  witness  or  juror,  upon 
the  order  of  any  judge  or  commissioner,  shall  be  so 
re-examined  as  to  charge  any  marshal  for  an  erro- 
neous taxation  of  such  fees  or  costs.  That  where 
the  ministerial  officers  of  the  United  States  have 
or  shall  incur  extraordinary  expense  in  executing 
the  laws  thereof,  the  payment  of  which  is  not  spe- 
cifically provided  for,  the  President  of  the  United 
States  is  authorized  to  allow  the  payment  thereot 
under  the  special  taxation  of  the  district  or  circuit 
court  of  the  district  in  which  the  said  services  have 
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been  or  shall  be  rendered,  to  be  paid  from  the  ap- 
propriation for  defraying  the  expenses  of  the  judi- 
ciary. (Rev.  Stats,  sec.  846;  18  XJ.  S.  Stats.  318; 
1  Sup.  Rev.  Stats.  138.) 

Note. — A  district  judge  has  the  power  to  take  the  oath 
of  the  clerk  to  his  return  of  fees  of  office  (United  States  v. 
Ambrose,  2  Fed.  Rep.  556);  and  the  certificate  of  the 
judge  is  only  evidence  of  the  claim  or  right  to  be  given  to 
the  treasury.  (United  States  v.  Ingersoll,  Crabbe,  135.) 
It  is  merely  prima  facie  evidence  of  its  correctness,  and 
any  item  may  be  rejected  by  the  accounting  officers. 
(United  States  v.  Smith,  1  Wood.  &  M.  184.)  If  the 
items  have  been  passed  upon  in  judgments  as  to  bills  of 
costs,  the  certiticate  of  the  judge  is  conclusive.  (United 
States  V.  Smith,  1  Wood.  &  M.  184.)  Whether  the  mar- 
shal's fees  are  fixed  by  rule  or  depend  on  circumstances, 
they  must  be  certified  to.  (The  Antelope,  12  Wheat.  546. ) 
A  refusal  by  the  court  to  act  upon  a  claim  under  this  sec- 
tion is  not  required  to  authorize  a  presentation  of  the 
claim  to  the  treasury  department  before  bringing  suit  in 
the  court  of  claims.  (United  States  v.  Knox,  128  U.  S. 
230.)  This  section  declares  that  clerks,  marshals,  and 
commissioners  of  circuit  courts  shall  be  accounting  officers 
of  the  treasury  department,  and  shall  be  subject  to  revision 
upon  their  merits  by  said  accounting  officers,  as  in  case  of 
other  public  accounts.  The  claimant  has  a  remedy  in  the 
court  of  claims  without  first  resorting  to  a  writ  of  manda- 
mus against  the  circuit  court  (United  States  v.  Knox, 
128  U.S.  230.) 

§  319*    Accounts  tor  costs  olT  clerks,  etc. 

— ^That  before  any  bill  of  costs  shall  be  taxed  by 
any  judge  or  other  officer,  or  any  account  payable 
out  of  the  money  of  the  United  States  shall  be  al- 
lowed by  any  officer  of  the  treasury,  in  favor  of 
clerks,  marshals,  or  district  attorneys,  the  party 
claiming  such  account  shall  render  the  same,  with 
the  vouchers  and  items  thereof,  to  a  United  States 
circuit  or  district  court,  and,  in  presence  of  the  dis- 
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trict  attorney  or  his  sworn  assistant,  whose  pres- 
ence shall  be  noted  on  the  record,  prove  in  open  court, 
to  the  satisfaction  of  the  court,  by  his  own  oath  or 
that  of  other  persons  having  knowledge  of  the  fact^ 
to  be  attached  to  such  account,  that  the  services 
therein  charged  have  been  actually  and  necessarily 
performed  as  therein  stated ;  and  that  the  disburse- 
ments charged  have  been  fully  paid  in  lawful 
money;  and  the  court  shall  thereupon  cause  to  be 
entered  of  record  an  order  approving  or  disapprov- 
ing the  account,  as  may  be  according  to  law,  and 
just.  United  States  commissioners  shall  forward 
their  accounts,  duly  verified  by  oath,  to  the  dis- 
trict attorneys  of  their  respective  districts,  by 
whom  they  shall  be  submitted  for  sypproval  in  open 
court,  and  the  court  shall  pass  upon  the  same  in 
the  manner  aforesaid.  Accounts  and  vouchers  of 
clerks,  marshals,  and  district  attorneys  shall  be 
made  in  duplicate,  to  be  marked  respectively 
"  original"  and  "  duplicate."  And  it  shall  be  the 
duty  of  the  clerk  to  forward  the  original  accounts 
and  vouchers  of  the  officers  above  specified,  when 
approved,  to  the  proper  accounting  officei-s  of  the 
treasury,  and  to  retain  in  his  office  the  duplicates, 
where  they  shall  be  open  to  public  inspection  at  all 
times.  Nothing  contained  in  this  act  shall  be 
deemed  in  any  wise  to  diminish  or  affect  the  right 
of  revision  of  the  accounts  to  which  this  act  applies 
by  the  accounting  officers  of  the  treasury,  as  exer- 
cised under  the  laws  now  in  force.  (See  sees.  824, 
828;  18  U.  S.  Stats.  333.  1  Sup.  Rev.  Stats.  145.) 

§  320.     Clerk  tailing^  to  report  to  1»o  re- 
moved*— That  if  any  clerk  of  any  district  or  cir- 
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cuit  court  of  the  United  States  shall  willfully  re- 
fuse or  neglect  to  make  any  report,  certificate, 
statement,  or  other  document  required  by  law  to  be 
by  him  made,  or  shall  willfully  refuse  or  neglect  to 
forward  any  such  report,  certificate,  statement  or 
document  to  the  department,  officer,  or  person  to 
whom,  by  law,  the  same  should  be  forwarded,  the 
President  of  the  United  States  is  empowered,  and 
it  is  hereby  made  his  duty,  in  every  such  case,  to 
remove  such  clerk  so  oflfending  from  office,  by  an  or- 
der in  writing  for  that  purpose.  And  upon  the 
presentation  of  such  order,  or  a  copy  thereof,  au- 
thenticated by  the  attorney-general  of  the  United 
States,  to  the  judge  of  the  court  whereof  such  of- 
fender is  clerk,  such  clerk  shall  thereupon  be 
deemed  to  be  out  of  office,  and  shall  not  exercise 
the  functions  thereof.  And  such  district  judge,  in 
the  case  of  the  clerk  of  a  district  court,  shall  ap- 
jK>int  a  successor;  and  in  the  case  of  the  clerk  of  a 
circuit  court,  the  circuit  judge  shall  appoint  a  suc- 
cessor. And  such  person  so  removed  shall  not  be 
eligible  to  any  appointment  as  clerk  or  deputy 
clerk  for  the  period  of  two  years  next  after  such  re- 
moval [See  sees.  797,  798.]  (18  U.  S.  Stats.  333; 
1  Sup.  Rev.  Stats.  146.) 

§  321.  Additional  punislimeiftt. — That 
if  any  clerk  mentioned  in  the  preceding  section 
shall  willfully  refuse  or  neglect  to  make  or  to  for- 
ward any  such  report,  certificate,  statement,  or 
document  therein  mentioned,  he  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  punished  by 
a  fine  not  exceeding  one  thousand  dollars,  or  by  im- 
prisonment not  exceeding  one  year,  in  the  discretion 

Vmd.  Paoo.— 54. 
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of  the  court;  but  a  conviction  under  this  section 
shall  not  be  necessary  as  a  condition  precedent  to 
the  removal  from  office  provided  for  in  this  act 
[See  sec.  797.]     (18  U.  S.  Stats.  333;  1  Sup.  Rev. 

Stats.  147). 

§  322,  ComniiMiioifters'  fee0.~For  admin- 
istering, an  oath,  ten  cents. 

For  taking  an  acknowledgment,  twenty-five  cents. 

For  hearing  and  deciding  on  criminal  charges, 
five  dollars  a  day  for  the  time  necessarily  em- 
ployed. 

For  attending  to  a  reference  in  a  litigated  mat- 
ter, In  a  civil  cause  at  law,  in  equity,  or  in  admi- 
ralty, in  pursuance  of  an  order  of  the  court,  three 
dollars  a  day. 

For  taking  and  certifying  depositions  to  file, 
twenty  cents  for  each  folio. 

For  each  copy  of  the  same  furnished  to  a  party 
on  request,  ten  cents  for  each  folio. 

•  For  issuing  any  warrant  or  writ,  and  for  any 
other  service,  the  same  compensation  as  is  allowed 
to  clerks  for  like  services. 

For  issuing  any  warrant  under  the  tenth  article 
of  the  treaty  of  August  nine,  one  thousand  eight 
hundred  and  forty-two,  between  the  United  States 
and  the  Queen  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  against  any  person  charged 
with  any  crime  or  ofiense  set  forth  in  said  article, 
two  dollars. 

For  issuing  any  warrant  under  the  provisions  of 
the  convention  for  the  surrender  of  criminals,  be- 
tween the  United  States  and  the  King  of  the 
French,  concluded  at  Washington,  November  nine, 
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one  thousand  eight  hundred  and  forty-three,  two 
dollars. 

For  hearing  and  deciding  upon  the  case  of  any 
person  charged  with  any  crime  or  offense,  and  ar- 
rested under  the  provisions  of  said  treaty,  or  of 
said  convention,  five  dollars  a  day  for  the  time 
necessarily  employed. 

For  the  examination  and  certificate  in  cases  of 
application  for  discharge  of  poor  convicts  impris- 
oned for  non-payment  of  a  fine  or  fine  and  costs, 
^ve  dollars  a  day  for  the  time  necessarily  employed. 
[See  sec.  1042.]    (Rev.  Stats,  sec.  847.) 

Note.— If  re(^iiired,  the  commissioner  mast  give  a  de- 
tailed  bill  of  his  fees,  that  they  are  legally  chargeable, 
with  his  oath  that  the  services  have  been  necessarily  per- 
formed. (Beckwith  v.  Easton,  4  Ben.  357;  see  Jerman  v. 
Stewart,  12  Fed.  Rep.  273.)  Commissioners  are  allowed 
for  taking  and  certifying  depositions,  twenty  cents  for 
each  folio  of  one  hundred  words.  (Jerman  v.  Stewart,  12 
Fed.  Bep.  273.)  The  approval  of  a  commissioner's  ac- 
count by  a  circnit  court  of  the  United  States,  under  the 
Act  of  February  22,  1875  (18  Stats.  333),  is  prima  facie 
evidence  of  the  correctness  of  the  items  of  that  account, 
and,  in  the  absence  of  clear  and  unequivocal  proof  of  mis- 
take on  the  part  of  the  court,  is  conclusive.  (United 
States  V.  Jones,  134  U.  S.  483.)  The  fees  of  commission- 
ers appointed  to  take  testimony  by  the  court  of  commis- 
sioners of  Alabama  claims  are  not  regulated  by  this  sec- 
tion, and  such  commissioners  may  make  any  contract  in 
regard  to  compensation  which  may  be  agreed  upon.  (Pow- 
ers V.  Manning,  154  Mass.  370.) 

Oommissioners'  fees. — ^The  compensation  of  a  commis- 
sioner is  clearly  prescribed  and  clasufied  by  this  section  of 
the  Revised  Statutes  according  to  the  character  of  the 
services  performed.  (United  States  v.  Jones,  134  U.  S. 
483.)  Under  the  provisions  of  the  Revised  Statutes,  sees. 
827  and  828,  a  commissioner,  who,  by  direction  of  the 
<^urt,  kept  a  docket  of  entries  of  such  warrants  issued. 
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and  subsequent  proceedings  thereon,  was  entitled  to  the 
same  fees  allowed  to  the  clerk  of  a  court  for  similar  serv- 
ices. (United  States  v.  Ewing,  140  U.  S.  142.)  It  seems 
highly  improbable  that  Congress  should  put  the  fees  of 
Commissioners  upon  the  same  basis  as  those  of  clerks,  with 
the  exception  of  docket  fees,  and  make  it  a  mere  temporary 
expedient  applicable  only  to  the  appropriation  for  a  single 
year,  when  the  same  reasons  would  continue  to  exist  lor 
making  it  of  permanent  application.  (Faris  v.  United 
States,  23  Ct.  of  CI.  374;  Strong  v.  United  States,  34  Fed. 
Rep.  17;  McKinistryv.  United  States,  34  Fed.  Rep.  211; 
Thornley  v.  United  States,  37  Fed.  Rep.  765;  Calvert  v. 
United  States,  37  Fed.  Rep.  762;  Crawford  v.  United 
States,  40  Fed.  Rep.  446;  Goodrich  v.  United  States, 
42  Fed.  Rep.  392;  United  States  v.  Bwing,  140 U.  S.  142.) 
A  commissioner  entitled  to  fees  for  mittimus,  for  acknowl- 
edgment, for  drawing  complaint,  for  entering  return,  to 
process,  and.  writing  out  testimony,  but  not  to  docket 
fees— per  dUm  fees.  (United  States  v.  Ewing,  140  U.  S. 
142.)  A  fee  is  properly  chargeable  for  the  acknowledg- 
ment of  a  recognizance,  but  that  such  acknowledgment  is 
a  single  act,  though  it  be  made  by  principal  and  suret'es, 
and  that  but  a  single  fee  of  twenty-tive  cents  is  chargeable 
therefor.  (United  States  v.  Ewing,  140  U.  S.  142;  United 
States  V.  Barber,  140  U.  S.  177.)  A  commissioner  of  the 
United  States  circuit  court  is  entitled  to  the  fee  of  five  dol- 
lars a  day  for  hearing  and  deciding  motions  upon  bail  and 
the  sufficiency  thereof,  and  for  the  continuance  of  cases  l<e- 
fore  him.  (United  States  v.  Jones,  134  U.  S.  483.)  He  is 
entitled  to  charge  for  more  than  three  folios  for  drawing 
complaints  in  criminal  cases  where  the  complaints  are  not 
unnecessarily  prolix  and  contain  more  than  that  nnmber  of 
folios.  (United  States  v.  Barber,  140  U.  S.  177.)  The 
Federal  court  will  allow  the  fees  of  three  commissioners 
for  taking  depositions  on  a  commission  issued  out  of  the 
State  court  before  the  filins;  of  the  petition  for  removal,  if 
defendant,  against  whom  the  costs  are  taxed,  assented  to 
that  number  of  conmiissioners;  but  if  he  did  not,  fees  for 
only  one  will  be  allowed.  (Young  v.  Merchants'  Ins.  Co., 
29  Fed.  Rep.  273.)  For  taking  and  certifying  a  deposition, 
the  commissioner  is  entitled  to  twenty  cents  per  folia 
(United  States  v.  Ewing,  supra,)    A  commissioner   may 
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charge  fees  for  more  than  one  case  aeainst  the  same  X)arty 
for  violation  of  the  same  sectioa  of  the  Xtevised  Statutes, 
where  the  cases  are  different  and  relate  to  different 
offeases.  (United  States  v.  Barber,  140  U.  S.  177.) 
In  criminal  cases,  a  commissioner  of  the  circuit  court  is 
entitled  to  the  followring  fees;  for  drawing  complaints, 
where  the  local  practice  requires  the  complaint  to  be  re- 
duced to  writing,  twenty  cents  per  folio  (Bavesies  v. 
United  States,  2%  Ct.  GL  224);  for  each  oath  administered 
in  connection  with  the  complaint,  ten  cenis,  and  fifteen 
cents  for  each  jurat  (United  States  v.  McDermott,  140 
U.  S.  151);  for  tiling  a  complaint  or  other  paper,  ten 
cents;  for  issuing  a  warrant,  one  dollar;  for  entering 
returns  thereon  fifteen  cents  per  folio;  for  filing  a  warrant, 
ten  cents;  and  the  same  fees  for  like  services  in  issuing 
and  return  of  subpcenas;  for  acknowledgment  of  rec- 
ognizances, twenty-five  cents  each,  but  only  one  acknowl- 
edgment can  be  allowed  for  each  recognizance  (United 
States  V.  Ewing,  140  U.  S.  142);  for  the  oaths  of  sureties 
and  the  jurats  to  such  oaths;  for  pay-rolls  of  witnesses, 
fifteen  cents  per  folio,  and  ten  cents  for  each  oath 
administered  to  witness  in  support  of  his  claim  for  his 
fees;  for  transcript  of  proceedings,  fifteen  cents  per  folio; 
for  depositions  on  exammations,  twenty  cents  per  folio;  for 
filing  each  paper  ten  cents;  but  where  two  or  more  deposi- 
tions are  embraced  in  a  single  paper,  or  a  series  of  sheets 
are  attached  together,  they  form  but  a  single  paper. 
(United  States  v.  Barber,  140  U.  S.  164.)  tie  is  also 
entitled  to  a  fee  of  ten  cents  for  filing  such  complaint, 
prior  to  this  section  and  under  the  clause  of  sec.  828,  "  for 
filing  and  under  entering  every  declaration,  plea  or  other 
paper,  ten  cents."  (United  States  v.  Barber.  140  U.  S. 
164.)  Where  four  seamen  have  like  cause  of  complaint 
against  a  vessel,  the  commissioners  can  charge  for  buto.ie 
summons  and  certificate.  (Kelly  y.  The  Topsy,  45  Fed. 
Kep.  486.) 

§'323.  IFltnesses*  fees*— For  each  day's 
attendance  in  court,  or  before  any  officer,  pursuant 
to  law,  one  dollar  and  fifty  cents,  and  five  cents  a 
jpile  for  going  from  his  place  of  residence  to  tlu) 
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place  of  trial  or  hearing^  and  five  cents  a  mile  for 
returning.  When  a  witness  is  subpoenaed  in  more 
than  one  cause  between  the  same  parties,  at  the 
same  court,  only  one  travel  fee  and  one  per  diem 
compensation  shall  be  allowed  for  attendance. 
Both  shall  be  taxed  in  the  case  first  disposed  of, 
after  Which  the  per  diem  attendance  fee  alone  shall 
be  taxed  in  the  other  cases  in  the  order  in  which 
thej  are  disposed  of.  When  a  witness  is  detained 
in  prison  for  want  of  security  for  his  appearance, 
he  shall  be  entitled,  in  addition  to  his  subsistence, 
to  a  compensation  of  one  dcdlar  a  day.  (Bev. 
Stats,  sec.  848.     See  sees.  879,  881.) 

Witness  fees. — ^A  witness  subpoenaed  at  the  place 
of  trial  on  the  day  of  trial  is  not  entitled  to  a  travel  fee 
(The  Sunnyside,  5  Ben.  162);  and  if  he  has  the  means  to 
pay  traveling  expenses,  it  is  not  necessary  to  tender  his 
fees  (United  States  v.  Darling,  4  Biss.  509.)  Fees  for  at- 
tendance may  be  taxed  in  civil  as  well  as  criminal  cases 
(Sebring  v.  Ward,  4  Wash.  C.  C.  546);  and  although  he 
was  summoned  to  serve  as  a  juror,  and  so  served  (Edwards 
y.  Bond,  5  McLean,  300);  and  where  his  attendance  and 
examination  were  procured  in  good  faith,  he  is  entitled  to 
his  fees,  although  he  was  not  served  with  a  subpoena. 
(United  States  v.  Williams,  1  Oanch  C  C.  178;  Power  v. 
Semmes,  1  Cranch  C.  G.  247;  Cummings  v.  The  Akron 
Co.,  6  Blatchf.  509;  Dennis  v.  Eddy,  12  Blatchf.  195; 
Anderson  v.  Moe,  1  Abb.  U.  S.  299;  Prouiy  v.  Draper,  2 
Story,  199.  But  see  Sawyer  v.  Aultman  Co.,  5  Biss.  165; 
Woodruff  V.  Barney,  1  Bond,  528.) 

Witnesses  from  a  distance. — The  attendance  of  wit- 
nesses coming  from  more  than  one  hundred  miles  distance 
is  voluntary,  even  where  served  with  a  subpoena  (Spauld- 
ing  V.  Tucker,  2  Sawy,  50) ;  and  fees  may  be  taxed  (Dres- 
kill  V.  Parish,  5  McLean,  241);  and  his  traveling  fees 
may  be  taxed  for  a  distance  of  one  hundred  mi^es,  and  no 
more  (Beckwith  v.  Eaeton,  4  Ben.  337;  The  Leo^  5  Ben. 
436;   Anonymous,  5  Blatchf.   134;   Kussell  y.  Ashle]^ 
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Hemp.  646);  and  if  he  actually  attends,  his  fees  may  be 
taxed  althongh  he  is  not  examined  (Hathaway  v.  Eoach,  2 
Wood.  &  M.  63);  and  although  the  subpoena  was  served 
on  him  by  a  private  person.  (Power  v.  8emmes,  1  Cranch 
C.  C.  247;  Miller  v.  Scott,  2  Bank.  Reg.  86.)  His  fees  are 
taxable  although  his  deposition  was  token  (Anderson  v. 
Moe,  1  Abb.  U.  S.  299;  Beckwith  v.  Easton,  4  Ben.  357); 
and  in  case  of  postponement  on  account  of  sickness  of 
counsel,  the  fees  may  be  taxed  during  the  postponement. 
(Whipple  V.  Cumberland  Cotton  Co.,  3  Story,  84.)  The 
fees  may  be  taxed  during  their  actual  attendance,  after 
their  examination  is  closed,  and  while  the  case  is  under 
argument.  (Whipple  v.  Cumberland  Cotton  Co.,  3  Story, 
84.)  If  the  case  is  postponed  by  agreement,  fees  for 
double  travel  may  be  taxed,  if  governed  by  the  agree- 
ment. (Hance  v.  McCormick,  1  Cranch  C.  C.  522;  Hath- 
away V.  Roach,  2  Wood.  &  M.  63.)  When  summoned  in 
several  cases,  a  witness  is  allowed  a  per  diem  and  milease 
only  in  one  case,  to  be  distributed  and  charged  equally 
among  the  various  cases  (Parker  v.  Cartzler,  5  McLean, 
4);  but  he  has  a  right  to  fees  in  each  suit  where  the  par- 
ties are  different.  (Parker  v.  Bigler,  1  Fish.  285.)  A 
party  called  and  examined  as  a  witness  in  his  own  behalf 
is  not  entitled  to  fees  or  traveling  expenses.  (Nichols  v. 
Brunswick,  3  Cliff.  88.)  A  party  is  not  entitled  to  costs 
of  more  than  three  witnesses  to  any  one  fact.  (Bussard  v. 
Catalino,  2  Cranch  C.  C.  421.) 

Attendance  before  commissioners. — '*  Pursuant 
to  law  "  applies  to  attendance  of  witnesses  before  commis- 
sioners only  (Cummings  v.  Akron  Co.,  6  Blatchf.  509); 
and  if  parties  agree  that  the  testimony  of  various  wit- 
nesses shall  be  taken  before  a  commissioner  in  another 
State,  the  fees  may  be  allowed  although  they  attended  vol- 
untarily. (Spaulding  v.  Tucker,  2  Sawy.  50.)  No  per 
diem  allowance  can  be  taxed  for  attendance  before  a  mas- 
ter where  the  testimony  is  afterward  abandoned,  stricken 
out  or  rejected.  (Troy  etc.  Factory  v.  Coming,  7 
Blatchf.  16. 

Detention  of  witness. — If  a  witness  is  committed 
for  want  of  recognizance,  he  is  entitled  to  fees  for  the 
time  he  is  detained.    (In  re  Higginson,  1  Cranch  C,  C.  73.) 
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§  324.  IVo  oAcer  o£  eoiirt  to  Itave 
-witness  fees* — No  officer  of  the  United  States 
courts,  in  any  State  or  Territory,  or  in  the  District 
of  Columbia,  shall  be  entitled  to  witness  fees  for 
attending  before  any  court  or  commissioner  where 
he  is  officiating.     (Rev.  Stats,  sec.  849.) 


§  326  Kxpenses  of  clerks  as  -vrit- 
nesses* — ^When  any  clerk  or  other  officer  of  the 
United  States  is  sent  away  from  his  place  of  busi- 
ness as  a  witness  for  the  government,  his  necessary 
expenses,  stated  in  items  and  sworn  to,  in  going, 
returning  and  attendance  on  the  court,  shall  be 
audited  and  paid;  but  no  mileage,  or  other  compen- 
sation  in  addition  to  his  salary,  shall  in  any  case 
be  allowed.     (Rev.  Stats,  sec.  850.) 

§  326*     Seanteift  sent  Itome  as  -witnesses* 

There  shall  be  paid  to  each  seaman  or  other  person 
who  is  sent  to  the  United  States  from  any  foreign 
port,  station,  sea  or  ocean,  by  any  United  States 
minister,  charge  (Taffaires,  consul,  captain,  or 
commander,  to  give  testimony  in  any  criminal  case 
depending  in  any  court  of  the  United  States,  such 
compensation,  exclusive  of  subsistence  and  trans- 
portation, as  such  court  may  adjudge  to  be  proper, 
not  exceeding  one  dollar  for  each  day  necessarily 
employed  in  such  voyage,  and  in  arriving  at  the 
place  of  examination  or  trial.  In  fixing  such  com> 
pensation,  the  court  shall  take  into  consideration 
the  condition  of  said  seaman  or  witness,  and  whether 
his  voyage  has  been  broken  up  to  his  injury  by 
his  being  sent  to  the  United  States. 

When  such  seaman  or  person  is  transported  in 
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an  armed  vessel  of  the  United  States,  no  charge 
for  subsistence  or  transportation  shall  be  allowed. 
"When  he  is  transported  in  any  other  vessel,  the 
compensation  for  his  transportation  and  subsistence, 
not  exceeding  in  any  case  fifty  cents  a  day,  may  be 
fixed  by  the  court,  and  shall  be  paid  to  the  captain 
of  said  vessel  accordingly.    (Rev.  Stats,  sec.  85 1 .) 

§  327.     l^ees  of  srand  and  petit  Jurors* 

— For  actual  attendance  at  any  court  or  courts, 
and  for  the  time  necessarily  occupied  in  going  to 
and  returning  from  the  same,  three  dollars  a  day 
during  such  attendance.  For  the  distance  neces- 
sarily traveled  from  their  residence  in  going  to  and 
returning  from  said  court  by  the  shortest  practica- 
ble route,  five  cents  a  mile.  (Rev.  Stats,  sec.  852; 
21  U.  S.  Stats.  43;  1  Sup.  Rev.  Stats.  497.) 

Note. — Where  a  person  is  summoned  as  a  juror,  and  at 
the  same  term  subpoenaed  by  the  United  States  as  a  wit- 
ness, he  is  entitled  to  compensation  for  each  service  (Ed- 
wards V.  Bond,  5  McLean,  300);  and  a  juror  from  a  dis- 
tance may  be  allowed  per  diem  for  days  during  which  the 
5anel  stands  adjourned.  (Parker  v.  Kemption,  1  WalL 
r.344. 

328*  mileage  in  Pacific  States. — Jurors 
and  witnesses  in  the  United  States  courts  in  the 
States  of  Wyoming,  Montana^  Washington,  Oregon, 
California,  Nevada,  Idaho,  and  Colorado,  and  in 
the  Territories  of  New  Mexico,  Arizona  and  Utah, 
shall  be  entitled  to  and  receive  fifteen  cents  for 
each  mile  necessarily  traveled  over  any  stage  line 
or  by  private  conveyance,  and  ^y^  cents  for  each 
mile  over  any  railway  in  going  to  and  returning 
from  said  courts:  Provided,  lliat  no  constructive 
or  double  mileage  fees  shall  be  allowed  by  reason  of 
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any  person  being  sammoned  both  as  witness  and 
jaror,  or  as  witness  in  two  or  more  cases  pending 
in  the  same  court  and  triable  at  the  same  term 
thereof.     (27  U.  S.  Stats.  347.) 

Mileage. — More  than  one  traveling  fee  may  be  taxed 
as  costs  for  the  same  witnessy  where  his  attendance  was 
required  on  different  occasions  by  reason  of  the  sole  fault  of 
the  defeated  party.     (Hake  v.  Brown,  44  Fed.  Rep.  734.) 

§  329.  IPrliiters^  fees. — For  publishing  any 
notice  or  order  required  by  law,  or  the  lawful  order 
of  any  court,  department,  bureau,  or  other  person, 
in  any  newspaper,  except  as  mentioned  in  sections 
thirty-eight  hundred  and  twenty-three,  thirty-eight 
hundred  and  twenty-four,  and  thirty-eight  hundred 
and  twenty-five,  title,  "  Public  Printing,  Advertise- 
ments, and  Public  Documents,"  forty  cents  per  folio 
for  the  first  insertion,  and  twenty  cents  per  folio 
for  each  subsequent  insertion.  The  compensation 
herein  provided  shall  include  the  furnishing  of  law- 
ful evidence  under  oath,  of  publication,  to  be  made 
and  furnished  by  the  printer  or  publisher  mowing 
such  publication.     (B/ev.  Stats,  sec.  853.) 

Printing  records. — A  charge  for  printing  the  record 
and  brief  in  compliance  with  the  rales  of  the  Imited  States 
circuit  court  in  the  second  circuit  is  a  proper  item  of  dis- 
bursement. (Hake  v.  Brown,  44  Fed.  Rep.  734.)  Fees 
for  final  records  in  criminal  cases  cannot  be  limited  to  four 
folios  in  each  case  by  an  arbitrary  rule.  (Marvin  v. 
United  States,  44  Fed.  Kep.  405.) 

§  330.  meaning:  of  foUo.—The  term  folio, 
in  this  chapter,  shall  mean  one  hundred  words, 
counting  each  figure  as  a  word.  When  there  are 
over  fifty  and  under  one  hundred  words,  they  shall 
be  counted  as  one  folio;   but  a  less  number  thai^ 
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fifty  words  shall  not  be  counted  except  when  the 
whole  statute,  notice,  or  order  contains  less  than 
fitty  words.     (Rev.  Stats,  sec.  854.) 

Folio. — In  determining  the  number  of  folios  in  a  final 
record,  each  separate  and  distinct  order,  notice,  or  other 

Eaper  is  to  be  counted  separately,  according  to  the  rule 
erein  prescribed.     (Erwin  v.    United  States,   37  Fed. 
Rep.  470.) 

§  331.     Cost    of    printing    taxed. — And 

there  shall  be  taxed  against  the  losing  party  in 
each  and  every  cause  pending  in  the  Supreme 
Court  of  the  United  States,  or  in  the  court  of 
claims  of  the  United  States,  the  cost  of  printing 
the  record  in  such  case  which  shall  be  collected,  ex- 
cept when  the  judgment  is  against  the  United 
States,  by  the  clerks  of  said  courts  respectively, 
and  paid  into  the  treasury  of  the  United  States. 
(19  U.  S.  Stats.  344;  1  Sup.  Rev.  Stats.  288.) 

Note. — If  the  expense  of  the  record  is  no  greater  than 
it  would  be  at  the  government  printing-office,  it  may  be 
taxed  as  costs.     (lUilroad  Co.  v.  Collector,  96  U.  S.  594.) 

§  332.     Payment    ot  Jurors   and    i?rit- 

nesses. — In  cases  where  the  United  States  are 
parties,  the  marshal  shall,  on  the  order  of  the  court, 
to  be  entered  on  its  minutes,  pay  to  the  jurors  and 
witnesses  all  fees  to  which  they  appear  by  such 
order  to  be  entitled,  which  sum  shall  be  allowed 
him  at  the  treasury  in  his  accounts.  (Rev.  Stats. 
sec.  855.) 

§  333.     Fees  of  district  attorneys,  etc* 

The  fees  of  district  attorneys,  clerks,  marshals  and 
commissioners,  in  cases  where  the  United  States 
are  liable  to  pay  the  same,  shall  be  paid  on  settling 
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their  accounts  at  the  treasury.     (Rev.  Stats,  sec. 

856.) 

Note. — **  Cases  where  the  United  States  are  liable  to 
pay  "  refer  to  other  than  soits  where  the  fees  are  collected 
from  antagonists  of  the  government.  (U.  S.  v.  Cigars,  37 
Leg.  Int.  237.)  When  officers  collect  fees  in  revenue 
cases,  they  may  retain  and  account  for  them  in  their 
semi-annual  returns.  (U.  S.  v.  Cigars,  37  Leg.  Int.  237.) 
Fees  in  cases  where  United  States  are  liable  to  pay  the 
same  shall  be  paid  on  settling  accounts  at  the  treasury. 
(In  re  U.  S.  v.  Cigars,  2  Fed.  Rep.  495.) 

§  334.  Fees,  lio'vr  recovered.— The  fees  and 
compensations  of  the  officers  and  persons  hereinbe- 
fore mentioned,  except  those  which  are  directed  to 
be  paid  out  of  the  treasury,  shall  be  recovered  in 
like  manner  as  the  fees  of  the  officers  of  the  States 
respectively  for  like  services  are  recovered.  (Rev. 
Stats,  sec.  857.) 

Fees,  how  collected. — This  section  provides  for  offi- 
cers retaining  their  fees.  (In  re  U.  S.  v.  Cigars,  2  Fed. 
Rep.  495. )  The  fees  other  than  those  which  are  to  be 
paid  out  of  the  treasury  are  those  which  are  taxed  and 
collected  in  suits;  and  these  are  to  be  recovered  as  like 
fees  are  recovered  by  similar  officers  of  the  State.  (In  re 
U.  S.  V.  Cigars,  2  Fed.  Rep.  496. )  If  there  were  no  other 
mode  of  payment  provided  by  law,  uuder  this  section  the 
services  of  the  marshal  upon  the  arrest  of  a  vessel  might 
be  deemed  covered  by  the  statutory  expression  "like  serv- 
ices.'' But  under  the  law  and  practice  of  New  York,  the 
sherifif's  fees  must  be  paid  at  the  time  by  the  person  who 
receives  the  property,  and  this  rule  is  applicable  to  the 
marshal's  fees.  A  similar  rule  has  long  existed  in  the 
English  admiralty  practice.  (The  Georgiana,  31  Fed. 
Rep.  405.) 

§  336.  Suit  by  a  poor  person*  costs  aimd 
counsel*— Any  citizen  of  the  United  States,  en- 
titled to  commence  any  suit  or  action  in  any  court 
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of  the  United  States,  may  commence  and  prosecute 
to  conclusion  any  such  suit  or  action  without  being 
required  to  prepay  fees  or  costs,  or  give  security 
therefor  before  or  after  bringing  suit  or  action, 
upon  filing  in  said  court  a  statement  under  oath, 
in  writing,  that,  because  of  his  poverty,  he  is  un- 
able to  pay  the  costs  of  said  suit  or  action  which 
he  is  about  to  commence,  or  to  give  security  for  the 
same,  and  that  he  believes  he  is  entitled  to  the  re- 
dress he  seeks  by  such  suit  or  action,  and  setting 
forth  briefly  the  nature  of  his  alleged  cause  of 
-action. 

§  336*  AflldaT-it  i^rlieit  demand  for 
fees*  etc  .9  is  aiade* — After  any  such  suit  or 
action  shall  have  been  brought,  or  that  is  now 
pending,  the  plaintiflf  may  answer  and  avoid  a  de- 
mand for  fees  or  security  for  costs  by  tiling  a  like 
affidavit,  and  willful  false  swearing  in  any  affidavit 
provided  for  in  this  or  the  previous  section  shall 
be  punishable  aa  perjury  is  in  other  cases. 

§  337.  Process,  etc.,  to  issue. — The  officers 
of  court  shall  issue,  serve  all  process,  and  perform 
all  duties  in  such  cases,  and  witnesses  shall  attend 
as  in  other  cases,  and  the  plaintiff  shall  have  the 
same  remedies  as  are  provided  by  law  in  other  cases. 

§  338.     Assig^nment  of  counsel — Costs  on 

Judgement. — The  court  may  request  any  attorney 
of  the  court  to  represent  such  poor  person,  if  it 
deems  the  cause  worthy  of  a  trial,  and  may  dismiss 
any  such  cause  so  brought  under  tbis  act  if  it  be 
made  to  appear  that  the  allegation  of  poverty  is  un- 
true, or  if  said  court  be  satisfied  that  the  alleged 

Fed.  Proc— 55. 
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cause  of  action  is  frivolous  or  malicious.  Judg- 
ment may  be  rendered  for  costs  at  the  conclusion,  of 
the  suit,  as  in  other  cases.  Provided,  that  the 
United  States  shall  not  be  liable  for  any  of  the 
costs  thus  incurred     (27  TJ.  S.  Stats.  252.) 


651  JORUSS.  §  389 


CHAPTER  XVn. 

JI7BIBS. 

§  339.  Jurors,  qualificationfl  and  selection  ot 

§  340.  Juries,  race  or  color  not  to  ezdndt. 

§  341.  Jurors,  per  diem. 

S  342.  Jurors,  how  drawn. 
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§  348.  Special  juries. 
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§  35L  Grand  juries^  when  summoned. 

§  352.  IMschaige  of  grand  juries. 

§  353.  Jurors  not  to  be  summoned  oftener  than  onoeln  two  years. 

§  354.  Grand  juries  of  district  courts  may  act  in  oases  cognizable  In  cir- 
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§  356.  Ohallenges  in  summary  trials. 

§  357.  Grand  and  petit  jurors. 

§  358.  Bules  in  particular  states. 

§  339*  Jurors*  qualificationB  and  selec- 
tion of.— Jurors  to  serve  in  the  courts  of  the 
United  States  in  each  State  respectively,  shall 
have  the  same  qualifications  subject  to  the  provis- 
ions hereinafter  contained,  and  be  entitled  to  the 
same  exemptions,  as  jurors  of  the  highest  court  of 
law  in  such  State  may  have  and  be  entitled  to  at 
the  time  when  such  jurors  for  service  in  the  courts 
of  the  United  States  are  summoned;  and  they  shall 
be  designated  by  ballot,  lot,  or  otherwise,  according 
to  the  mode  of  forming  such  juries  then  practiced 
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in  such  State  court,  so  far  as  such  mode  may  be 
practicable  by  the  courts  of  the  United  States  or 
the  officers  thereof.  And  for  this  purpose  the  said 
court  may,  by  rule  or  order,  conform  the  designa- 
tion and  impanneling  of  juries,  in  substance,  to  the 
laws  and  usages  relating  to  jurors  in  the  State 
courts  from  time  to  time  in  force  in  such  State. 
(Rev.  Stats.  800.) 

Note.— See  United  States  v.  Rose,  6  Fed.  Rep.  136. 

dualifications  of  juror. — Qualifications  relate  to  the 
jumr  personally  as  to  age,  property,  or  citizenship  (U.  S. 
V.  Coluns,  1  Woods,  499),  and  not  to  special  reasons,  which, 
if  they  exist,  do  not  disqualify  the  juror.  (U.  S.  v.  Wil- 
liams, 1  Dill.  485. )  This  section  relates  to  a  ualifications 
which  are  requisite  according  to  the  law  ana  practice  of 
the  respective  States.  (U.  S.  v.  Insurgents,  2  Dall.  3.35; 
U.  S.  V.  Collins,  1  Woods,  499;  U.  S.  v.  Wilson,  6  Mc- 
Lean, 604;  U.  S.  V.  Gardner,  5  Chic.  L.  N.  501;  U.  S.  v. 
Coit,  1  Car.  Law  Rep.  364;  con  tray  U.  S.  v.  Price,  3  Hall 
L.  J.  12L)  The  placing  of  a  man's  name  on  the  tax-book 
implies  only  the  qualification  of  being  a  tax  payer.  (U. 
S.  V.  Collins,  1  Woods,  499.)  Persons  exempt  are  not 
thereby  disqualified.  (U.  S.  v.  Gardner,  5  Chic.  L.  N. 
50 1 . )  It  is  not  nece5>sary  that  the  rule  specify  the  quali- 
fications, as  jurors  may  be  objected  to  by  challenge  (U. 
S.  V.  Collins,  1  Wood,  499),  according  to  t^ie  practice  un- 
der the  State  law  (U.  S.  v.  Douglass,  2  Blatchf.  207;  U. 
S.  V.  Reed,  2  Blatchf.  436;  U.  S.  v.  Tallman,  10  Blatchf. 
21;  U.S.  V.  Tuska,  14  Blatchf.  5),  unless  act  of  Con- 
gress expressly  provides  for  peremptory  challenges  (U.  S. 
V.  Shackelford,  18  How.  688),  as  this  section  does  not  re- 
late to  peremptory  challenges  (U.  S.  v.  Devlin,  6  Blatchf. 
71;  U.  S.  V.  Douglass,  2  Blatchf .  207.)  The  court  may 
direct  tlie  summoning  of  any  number  of  jurors  (U  S.  v. 
Insurgents,  2  Dall.  335;  U.  S.  v.  Fries,  3  Dail  515;  U.  S. 
V.  Dow,  Taney,  34);  and  they  should  be  selected  from  the 
district  at  large.  (U.  S.  v.  WoodrufiF,  4  McLean,  105.)  If 
a  juror  becomes  sick  after  an  opening  statament  he  may 
be  discharged  and  another  selected,  if  that  ifi  allowable 
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under  the  State  law.  (Silsby  v.  Foote,  14  How.  218.)  A 
territorial  court  is  not  deprived  of  its  jurisdiction  to  try  a 
person  indicted  for  a  criminal  offense  by  the  fact  that  an 
alien  sat  on  the  grand  jury  that  found  the  indictment,  un- 
der a  provision  of  a  territorial  statute  permitting  it.  (Ex 
parte  Harding,  120  U.  S.  783.) 

§  340.      Race  or  color  not  to  exclude* — 

No  citizen  possessing  all  other  qualifications  which 
are  or  may  be  prescribed  by  law  shall  be  disquali- 
fied for  service  as  grand  or  petit  juror  in  any  court 
of  the  United  States,  or  of  any  State,  on  account 
of  race,  color,  or  previous  condition  of  servitude; 
and  any  officer  or  other  person  charged  with  any 
duty  in  the  selection  or  summoning  of  jurors  who 
shall  exclude  or  fail  to  summon  any  citizen  for  the 
cause  aforesaid  shall,  on  conviction  thereof,  be 
deemed  guUty  of  a  misdemeanor,  and  be  fined  not 
more  than  five  thousand  dollars.  (18  U.  S.  Stats. 
336;  1  Sup.  Rev.  Stats.  149.) 

Note.  — No  person  charged  with  a  crime  involving  life 
or  liberty  ii  entitled  by  the  United  States  Constitution  to 
have  hid  race  represented  upon  the  grand  jury  that  may 
indict  him,  or  upon  the  petit  jury  that  may  try  him. 
(Jugiro  V.  Brush,  140  U.  S.  291;  Wpod  v.  Brush,  140  U. 
S.  278,  370.) 

§  341.  Jurors,  per  diem. — That  the  per 
diem  pay  of  each  juror,  grand  or  petit,  in  any  court 
of  the  United  States,  shall  be  two  dollars.  (21  TJ. 
S.  Stats.  43.) 

§  342.  Jurors,  Ho^BV  dra'vrii* — And  that 
all  such  jurors,  grand  and  petit,  including  those 
summoned  during  the  session  of  the  court,  shall  be 
publicly  drawn  from  a  box  containing,  at  the  time 
of  each  drawing,  the  names  of  not  less  than  three 
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hundred  persons,  possessing  the  qualifications  pre- 
scribed in  section  eight  hundred  of  the  Revised 
Statutes,  which  names  shall  have  been  placed 
therein  by  the  clerk  of  such  court  and  a  commis- 
sioner, to  be  appointed  by  the  judge  thereof,  which 
commissioner  shall  be  a  citizen  of  good  standing, 
residing  in  the  district  in  which  such  court  is  held, 
and  a  well-known  member  of  the  principal  political 
party  in  the  district  in  which  the  court  is  held 
opposing  that  to  which  the  clerk  may  belong,  the 
clerk  and  said  commissioner  each  to  place  one  name 
in  said  box  alternately,  without  reference  to  party 
affiliations,  until  the  whole  number  required  shall 
be  placed  therein.  But  nothing  herein  contained 
shall  be  construed  to  prevent  any  judge  from  order- 
ing the  names  of  jurors  to  be  drawn  from  the  boxes 
used  by  the  State  authorities  in  selecting  jurors  in 
the  highest  courts  of  the  State.  (21  U.  S.  Stats.  43.) 

Drawing  jurors. — In  drawing  jurors  the  great  object 
is  to  obtain  qualified  jurors,  and  this  is  effected  by  the 
courts  of  the  United  States  and  their  officers,  and  is  under 
the  sole  regulation  of  Congress.  (United  States  v.  Collins, 
1  Woods,  199;  United  States  v.  Woodruff,  4  McLean,  105; 
United  States  v.  Gaittner,  5  Chic.  L.  N.  501.)  The  State 
law  does  not  apply.  (Alston  v.  Manning,  1  Chase,  460; 
United  States  v.  Collins,  1  Woods,  499. )  The  marshal  is 
substituted  for  the  ordinary,  who  acts  under  State  laws 
(United  States  v.  Collins,  1  Woods,  499;  United  States  v. 
Woodruff,  4  McLean,  105);  and  the  jurors  need  not  be 
taken  from  the  lists  made  by  State  authority;  conformity 
is  required  only  in  two  respects:  first,  as  to  qualifications 
and  exemptions;  second,  as  to  the  mode  of  designating 
impanneling  (United  States  v.  Collins,  1  Woods,  499;  see 
United  States  v.  Gardner,  5  Chic.  L.  N.  501);  but  a  lit- 
eral conformity  is  not  required.  (United  States  v.  Tall- 
man,  10  Blatchf.  21 ;  United  States  v.  Wilson,  6  McLean, 
604.)    The  Act  of  Congress  of  June  30,  1879,  having  ref. 
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erence  to  drawing  jurors  for  the  Federal  courts,  did  not 
repeal  U.  S.  Rev.  Stats,  sees.  800,  802,  804,  808,  prescrib- 
ing the  qualifications,  etc.,  of  jurors.  (United  States  v. 
Eggan,  30  Fed.  Rep.  608.) 

§  343.  Qualifications* — And  no  person  shall 
serve  as  a  petit  juror  more  than  one  term  in  any 
one  year,  and  all  juries  to  serve  in  courts  after  the 
passage  of  this  act  shall  be  drawn  in  conformity 
herewith;  provided,  that  no  citizen  possessing  all 
other  qualifications  which  are  or  may  be  prescribed 
by  law  shall  be  disqualified  for  service  as  grand  or 
petit  juror  in  any  court  of  the  United  States  on 
account  of  race,  color,  or  previous  condition  of 
servitude.     (21  U.  S.  Stats.  43.) 

Note. — The  provisions  of  this  section  are  mandatory 
(United  States  v.  Ambrose,  3  Fed.  Rep.  283),  and  any  ir- 
regularity which  ma}*^  arise  from  other  than  evil  motives 
will  not  be  fatal.  So,  the  mere  fact  that  the  name  of  one 
grand  juror  contained  in  the  venire  was  not  put  in  the  box 
nor  drawn  will  not  vitiate  the  indictment,  unless  the  act 
was  done  in  bad  faith.  (United  States  v.  Ambrose,  3 
Fed.  Rep.  283.)  This  provision  as  to  qualifications  is 
authorized  by  the  Thirteenth  and  Fourteenth  Amendments. 
(Ex  parte  Virginia,  100  U.  S.  339.) 

§  344'  Juries  intei*cliang:ea1»le« — When- 
ever any  circuit  and  district  court  of  the  United 
States  shall  be  held  at  the  same  time  and  place 
they  shall  be  authorized  and  required,  if  the  busi- 
ness of  the  courts  will  permit,  to  use  interchange- 
ably the  juries  in  either  court  drawn  according  to 
the  provisions  of  said  act.     (25  U.  S.  Stats.  386.) 

§  346.  Jurors,  lioi^  apportioned. — Ju- 
rors shall  be  returned  from  such  parts  of  the  dis- 
trict, from  time  to  time,  as  the  court  shall  direct, 
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so  as  to  be  most  favorable  to  an  impartial  trial,  and 
so  as  not  to  incur  an  unnecessary  expense,  or  un- 
duly to  burden  the'  citizens  of  any  part  of  the  dis- 
trict with  such  services.     (Rev.  Stats,  sec.  802.) 

Note. — A  jury  cannot  be  selected  from  any  particular 
locality  without  an  order  of  court.  (U.  S.  v.  Coit,  1  Car. 
Lav  Kep.  346;  but  see  U.  S.  v.  Price,  3  Hall  L.  J.  121.) 
The  part  of  the  district  from  which  jurors  may  be  drawn 
is  within  the  discretion  of  the  court.  (U.  S.  v.  Stowell, 
2  Curt.  153;  U.  8.  v.  WoodruflF,  4  McLean,  105.) 

§  346.    Tenire,  Ho'w  issued  and  served. 

Writs  of  venire /aciaSf  when  directed  by  the  court, 
shall  issue  from  the  clerk's  office,  and  shall  be 
served  and  returned  by  the  marshal  in  person,  or 
by  his  deputy;  or  in  case  the  marshal  or  his  deputy 
is  i^ot  an  indifferent  person,  or  is  interested  in  the 
event  of  the  cause,  by  such  fit  person  as  may  be 
specially  appointed  for  that  purpose  by  the  court, 
who  shall  administer  to  him  an  oath  that  he  will 
truly  and  impartially  serve  and  return  the  writ. 
(Rev.  Stats,  sec.  803.) 

§  347.    Talesmenfor  petit  Juries.— When 

from  challenges  or  otherwise,  there  is  not  a  pefit 
jury  to  determine  any  civil  or  criminal  cause,  the 
marshal  or  his  deputy  shall,  by  order  of  the  court 
in  which  such  defect  of  jurors  happens,  return  jury- 
men from  the  bystanders  sufficient  to  complete  the 
panel;  and  when  the  marshal  or  his  deputy  is  dis- 
qualified as  aforesaid,  jurors  may  be  so  returned  by 
such  disinterested  person  as  the  court  may  ap|K>int, 
and  such  person  shall  be  sworn,  as  provided  in  the 
preceding  section.     (Rev.  Stats,  sec.  804.) 

Note. — This  section  is  not  repealed  in  terms  by  the  act 
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of  June  30,  1879,  nor  is  it  repealed  by  implication.  (U. 
S.  V.  Rose,  6  Fed.  Rep.  137. )  Whenever  by  reason  of  chal- 
lenge there  is  not  a  petit  jury,  it  is  within  the  province  of 
the  court  to  direct  the  marshal  to  complete  the  panel  by 
calling  a  sufficient  number  from  the  bystanders.  (U.S. 
V.  Rose,  6  Fed.  Rep.  137.)  Persons  selected  for  the  panel, 
and  present  in  court  when  returned  by  the  marshal,  are 
bystanders,  although  they  were  not  in  court  when  sum- 
moned.    (U.  S.  7.  Loughery,  13  Blatchf.  267.) 

§  348.  Special  Juries.— When  special  ju- 
ries are  ordered  in  any  circuit  court,  they  shall  be 
returned  by  the  marshal  in  the  same  manner  and 
form  as  is  required  in  such  cases  by  the  laws  of  the 
several  States.     (Rev.  Stats,  sec.  805.) 

§  349.     Number  of  g^rand  Jurors* —Every 

grand  juror  impanneled  before  any  district  or  cir- 
cuit court  shall  consist  of  not  less  than  sixteen  nor 
more  than  twenty-three  persons.  If  of  the  persons 
summoned  less  than  sixteen  attend,  they  shall  be 
placed  on  the  grand  jury,  and  the  court  shall  order 
the  marshal  to  summon,  either  immediately  or  for 
a  day  fixed,  from  the  body  of  the  district,  and  not 
from  the  bystanders,  a  sufficient  number  of  persons 
to  complete  the  grand  jury.  And  whenever  a 
challenge  to  a  grand  juror  is  allowed,  and  there  are 
not  in  attendance  other  jurors  sufficient  to  complete 
the  grand  jury,  the  court  shall  make  a  like  order 
to  the  marshal  to  summon  a  sufficient  number  of 
persons  for  that  purpose.     (Rev.  Stats,  sec.  8C8.) 

Note. — This  section  does  not  apply  to  territorial  courts. 
(Reynolds  v.  United  States,  98  U.  S.  145.)  Although  a 
person  summoned  as  a  grand  juror  fails  to  attend,  yet  the 
marshal  cannot  excuse  him  and  substitute  another  in  his 
place.  (1  Burr's  Trial,  37.)  The  court  has  power  to  de- 
termine the  number  to  be  summoned  that  a  grand  jury 
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ma/    he    constituted.       (United    States    v.    Tuska,    24 
Blatchf.  5.) 

§350.  Foreman  of  grraiid  Jury.— From 
the  persons  summoned  and  accepted  as  grand  jurors, 
the  court  shall  appoint  the  foreman,  who  shall 
have  power  to  administer  oaths  and  affirmations  to 
witnesses  appearing  before  the  grand  jury.  (Rev. 
Stats,  sec.  809.) 


§  361'     Orand  Juries,  i^lien  suatmoited* 

No  grand  juries  shall  be  summoned  to  attend  any 
circuit  or  district  court  unless  one  of  the  judges 
of  such  circuit  court,  or  the  judge  of  such  district, 
in  his  own  discretion,  or  upon  a  notification  by  the 
district  attorney  that  such  jury  will  be  needed,  oi^ 
ders  a  venire  to  issue  therefor.  And  either  of  the 
said  courts  may  in  term  order  a  grand  jury  to  be 
summoned  at  such  time  and  to  serve  such  time  as 
it  may  direct  whenever  in  its  judgment  it  may  be 
proper  to  do  so.  But  nothing  herein  shall  operate 
to  extend  beyond  the  time  permitted  by  law  the 
imprisonment  before  indictment  found  of  a  person 
accused  of  a  crime  or  offense,  or  the  time  during 
which  a  person  so  accused  may  be  held  under  rec- 
ognizance before  indictment  found.  (Rev.  Stats, 
sec.  810.) 

Note. — An  order  entered  by  the  clerk  by  authority  of 
the  judge  is  of  the  same  efifect  as  if  done  by  the  judge 
himself.     (United  States  v.  Reed,  2  Blatchf.  435. ) 

§  352.     I>lsc]ftarg:e    of    g^and   Juries. — 

The  circuit  and  district  courts,  the  district  courts 
of  the  Territories,  and  the  supreme  court  of  the 
District  of  Columbia,  may  dischai*ge  their  grand 
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juries  whenever  they  deem  a  continuance  of  the 
sessions  of  such  juries  unnecessary.  (Rev.  Stats, 
sec.  811.) 

§  353.  Jurors  not  to  be  suinmoitecl 
oftener  ttaan  oiice  in  ti^o  years* — No  per- 
son shall  be  summoned  as  a  juror  in  any  circuit  or 
district  court  more  than  once  in  two  years,  and  it 
shall  be  sufficient  cause  of  challenge  to  any  juror 
called  to  be  sworn  in  any  cause  that  he  has  been 
summoned  and  attended  said  court  as  a  juror  at 
any  term  of  said  court  held  within  two  years  pri- 
or to  the  time  of  such  challenge.  (Rev.  Stats. 
sec.  812.) 

Note. — It  is  not  necessary  that  twenty-four  months 
should  elapse  between  the  close  of  the  term  at  which  the 
juror  serves  and  the  be^nning  of  the  next  term  at  which 
he  is  summoned.  (Umted  States  v.  Reeves,  3  Woods, 
199.)  That  a  grand  juror  has  served  \vithin  two  years  is 
not  sufficient  reason  to  quash  an  indictment.  (United 
States  V.  Reeves,  3  Woods,  199.)  This  section  does  not 
apply  to  the  courts  of  the  District  of  Columbia;  they  are 
governed  by  D.  C.  Rev.  Stats,  sec.  816.  (United  States 
V.  Nardello,  4  Mackey,  503. )  A  person  engaged  in  busi- 
ness in  Washington,  claiming  residence  in  Virginia — Held, 
on  the  facts,  a  competent  juror,  under  D.  C.  Rev.  Stats. 
sec.  872.    (Id.) 

§  364.  Orand  Juries  o£  district  courts 
may  act  in  case  cog^nizable  in  circuit 
courts. — The  grand  jury  impanneled  and  sworn 
in  any  district  court  may  take  cognizance  of  all 
crimes  and  offenses  within  the  jurisdiction  of  the 
circuit  court  for  said  district  as  well  as  of  said  dis- 
trict court.     (Rev.  Stats,  sec.  813.) 

§  366.  Cliallenses. — When  the  offense 
charged  is  treason  or  a  capital  offense,  the  defend- 
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ant  shall  be  entitled  to  twenty  and  the  United 
States  to  five  peremptory  challenges.  On  the  trial 
of  any  other  felony,  the  defendant  shall  be  entitled 
to  ten  and  the  United  States  to  three  peremptory 
challenges;  and  in  all  other  cases,  civil  and  crim- 
inal, each  party  shall  be  entitled  to  three  peremp- 
tory challenges;  and  in  all  cases  where  there  are 
several  defendants  or  several  plaintiffs,  the  parties 
on  each  side  shall  be  deemed  a  single  party  for  the 
purposes  of  all  challenges  under  this  section.  All 
challenges,  whether  to  the  array  or  panel,  or  to 
individual  jurors  for  cause  or  favor,  shall  be  tried 
by  the  court  without  the  aid  of  triers.  [See  sees, 
1031,  4303.]     (Rev.  Stats,  sec.  819.) 

Note. — Any  other  felony  means  other  offenses  than 
capital  (United  States  v.  Coppersmith,  4  Fed.  Kep.  198); 
and  in  such  cases  this  section  operates  to  give  the  defend- 
ant ten  challenges,  where  the  offense  is  declared  by  statute 
to  be  a  felony;  and  where  Congress  punishes  it  by  its 
common-law  name  and  at  common  law  it  is  a  felony,  or 
where  Congress  adopts  a  State  law  which  designates  it  as 
a  felony.  (United  States  v.  Coppersmith,  4  Fed.  Kep. 
198.)  It  is  intended  by  the  term  **any  other  felony  '  to 
designate  other  offenses  than  capital  ofifenses.  (United 
States  V.  Coppersmith.  4  Fed.  Rep.  199.)  On  removal  of 
a  criminal  case  from  the  State  court,  the  number  of  chal- 
lenges  is  regulated  by  this  section  and  not  by  the  State 
law.  (Georgia  v.  O'Grady,  3  Woods,  496;  see  United 
States  V.  Marchant,  12  Wheat.  480.)  An  objection  that 
some  of  the  grand  jurors  were  not  properly  summoned  or 
did  not  possess  the  proper  qualifications  cannot  be  taken 
by  plea  on  abatement.  (United  States  v.  Tnska,  14 
Blatchf.  5.)  The  Act  of  Congress  of  June,  1872,  as  em- 
bodied in  this  section,  restricts  parties  indicted  for  felony 
to  twenty  peremptory  challenges,  and  where  severad 
parties  are  indicted  for  a  joint  felony  they  are  deemed  a 
single  party  for  the  purposes  of  all  challenges  under  that 
section.     (United  States  v.  Hall,  44  Fed.  Kep.  883.) 
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§  356*     Clialleiig:es  in  summary  trials. 

At  the  trial  in  summary  cases,  if  by  jury,  the 
United  States  and  the  accused  shall  each  be  en- 
titled to  three  peremptory  challenges.  Challenges 
for  cause  in  such  cases  shall  be  tried  by  the  court 
without  the  aid  of  triers.     (Rev.  Stats,  sec.  4303.) 

§  357.     Orand    and    petit  Jurors.  —  No 

person  shall  be  a  grand  or  petit  juror  in  any  court 
of  the  Ifnited  States,  upon  any  inquiry,  hearing 
or  trial  of  any  suit,  proceeding,  or  prosecution 
based  upon  or  arising  under  the  provisions  of  title 
"Civil  Rights*'  and  of  title  "  Crimes,"  for  enforc- 
ing the  provisions  of  the  Fourteenth  Amendment  to 
the  Constitution,  who  is,  in  the  judgment  of  the 
court,  in  complicity  with  any  combination  or  con- 
spiracy in  said  titles  set  forth;  and  every  grand 
and  petit  juror  shall,  before  entering  upon  any 
such  inquiry,  hearing  or  trial,  take  and  subscribe 
an  oath  in  open  court,  that  he  has  never,  directly 
or  indirectly,  counseled,  advised,  or  voluntarily 
aided  any  such  combination  or  conspiracy.  (Rev. 
Stats,  sec.  822.) 

Note. — The  ri^ht  to  require  the  panel  to  serve  the 
term,  to  take  the  oath  on,  or  be  discharged  from  the  panel, 
is  limited  to  the  district  attorney.  (Atwood  v,  Weems, 
99  U.  S.  183. ) 

§  368*    Rules     in    particular    States* — 

Alabama. — All  grand  and  petit  jurors  summoned 
for  service  in  each  division  shall  be  inhabitants 
thereof.     (23  U.  S.  Stats.  18.) 

Arkansas. — In  the  western  district  of  Arkansas 
such  number  of  jurors  shall  be  summoned  at  every 
term  of  the  district  court  thereof,  to  be  held  at 
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Helena,  as  may  have  been  ordered  at  a  previous 
term,  or  by  the  district  judge  in  vacation.  And  a 
grand  jury  may  be  summoned  to  attend  any  such 
terra  when  ordered  by  the  court,  or  by  the  judge 
in  vacation.  In  case  of  a  deficiency  of  jurors, 
talesmen  may  be  summoned  by  order  of  the  court. 
(Rev.  Stats,  sec.  14.) 

Colorado. — Whenever  the  terms  of  the  said  cir- 
cuit and  district  courts  shall  be  held  at  the  same 
time  and  place,  grand  and  petit  jurors  summoned 
to  attend  in  either  of  said  courts  may  serve  in  the 
other  of  said  courts,  and  but  one  grand  or  petit 
jury  shall  be  summoned  to  attend  on  said  courts 
at  one  and  the  same  time;  but  this  provision  shall 
not  prevent  either  of  said  courts  from  procuring 
the  attendance  of  several  panels  of  jurors  succes- 
sively, as  the  business  of  the  courts  may  require. 
(Approved  April  20,  1880,  sec.  2;  21  U.  S.  Stats. 
76;  1  Sup.  Rev.  Stats.  517.)  Jurors  in  the  dis- 
trict and  circuit  courts  of  the  United  States  in  and 
for  the  State  of  Coloi'ado,  shall  be  entitled  to  re- 
ceive fifteen  cents  for  each  mile  actually  traveled 
in  coming  to  or  returning  from  said  courts.  (Ap- 
proved, June  16,  1880;  21  U.  S.  Stats.  290.) 

Georgia. — All  grand  and  petit  jurors  summoned 
for  service  in  each  division  shall  be  residents  of 
such  division.  All  mesne  and  final  process,  sub- 
ject to  the  provisions  hereinbefore  contained,  is- 
sued in  either  of  said  divisions,  may  be  served  and 
executed  in  either  or  both  of  the  divisions.  (21 
U.  S.  Stats.  63;  1  Sup.  Rev.  Stats.  608;  25  U.  S. 
Stats.  671,  sec.  6.) 

Idaho. — Only  one  grand  jury  and  one  petit  jury 
shall  be  summoned  in  both  said  circuit  and  district 
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courts.     (Approved  July  3,  1890;  26  U.  S.  Stats. 
217.) 

Kentucky  and  Indiana. — In  the  several  dis- 
tricts of  Kentucky  and  Indiana,  such  number  of 
jurors  shall  be  summoned  by  the  marshal  at  every 
term  of  the  circuit  and  district  courts,  respectively, 
as  may  have  been  ordered  of  record  at  the  previ- 
ous term;  and  in  case  there  is  not  a  sufficient  num- 
ber of  jurors  in  attendance  at  any  time,  the  court 
may  order  such  number  to  be  summoned  as,  in  its 
judgment,  may  be  necessary  to  transact  the  busi- 
ness of  the  court.  And  a  grand  jury  may  be  sum- 
moned to  attend  every  term  of  the  circuit  or 
district  court  by  order  of  the  court.  The  mar- 
shal may  summon  juries  and  talesmen  in  case  of  a 
deficiency,  pursuant  to  an  order  of  the  court 
made  during  the  term,  and  they  shall  serve  for 
such  time  as  the  court  may  direct.  (Rev.  Stats. 
sec.  816.) 

Louisiana. — ^All  grand  and  petit  jurors  sum- 
moned for  service  in  each  division  shall  be  resi- 
dents of  such  division.   (25  U.  S.  Stats.  388,  438.) 

Michigan. — One  grand  an.!  one  petit  jury  only 
shall  be  summoned,  and  serve  in  both  said  courts 
at  each  term  thereof;  and  jurors  shall  be  selected 
and  drawn  from  the  division  of  the  said  district  in 
which  they  reside  and  in  which  the  terms  of  the 
said  circuit  and  district  courts  to  which  they  are 
summoned  are  held.     (20  U.  S.  Stats.  175.) 

Minnesota. — A  grand  and  petit  jury  shall  be 
summoned  for  each  of  said  terms  (of  the  circuit 
and  district  courts)  which  petit  jury  shall  be  com- 
petent to  sit  and  act  as  such  jury  in  either  or  both 
of  said  courts  at   such  terms;  provided,  that  the 


§  358  JURIES.  664 

judge  of  the  district  court  may,  in  his  discretion,  dis- 
pense with  the  summoning  or  impanneling  of  more 
than  one  grand  jury  in  each  year  in  any  of  said  di- 
visions. (Approved  AprQ  29,  1890;  26  U.  S. 
Stats.  73,  sec.  6.) 

Mississippi. — Whenever  the  circuit  and  district 
courts  in  the  southern  district  of  Mississippi  shall 
be  held  at  the  same  time  and  place,  only  one  grand 
jury  and  the  necessary  number  of  petit  jurors  shall 
be  summoned  for  both  courts,  and  they  shall  be 
the  grand  and  petit  jurors  for  both  said  courts. 
(Approved  April  4,  1888;  25  U.  S.  Stats.  78.) 
Juries  shall  be  summoned  for  the  additional 
courts  hereby  created  as  now  provided  by  law  for 
the  summoning  of  juries  in  said  northern  district. 
(22  U.  S.  Stats.  101.) 

Missouri — Juries  shall  be  summoned  for  the 
courts  hereby  created  [in  the  several  subdivisions 
of  the  districts],  as  now  provided  by  law  for  the 
summoning  of  juries  in  the  said  districts,  and  when- 
ever the  circuit  and  district  courts  in  either  of  said 
districts  or  divisions  shall  be  held  at  the  same  time 
and  place,  jurors  shall  not  be  summoned  for  each 
of  said  courts,  but  for  both  said  courts,  and  they 
shall  act  accordingly  as  grand  and  petit  jurors  for 
both  said  courts.  (Approved  May  14,  1890;  24 
U.  S.  Stats.  424;  26  U.  S.  Stats.  106,  sec.  3.) 

New  York. — No  jury  shall  be  drawn  for  service 
exclusively  in  the  circuit  court  for  the  northern 
district  of  New  York  at  the  terms  thereof  required 
by  law  to  be  held  at  Albany  and  Syracuse,  or  at 
the  adjourned  term  thereof  required  by  law  to  be 
held  at  Utica,  if  a  jury  is  drawn  to  serve  in  the 
district  court  held  at  the  same  times  and  places 
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with  said  terms  and  adjourned  term,  but  it  shall 
be  used  for  the  trial  of  issues  of  fact  arising  in  civil 
and  criminal  causes  in  said  circuit  court;  and  the 
verdicts  of  said  jury  and  all  proceedings  upon  the 
trial  of  said  issues  shall  be  of  the  same  effect  as  if 
the  said  jury  had  been  drawn  to  serve  in  the  said  cir- 
cuit court.  (Approved  March  23, 1882;  Rev.  Stats. 
sec.  806,  repealing  the  original  section  806  of  the 
Rev.  Stats.;  United  States  v.  Rose,  6  Fed.  Rep.  137.) 

North  Carolina.  —  The  circuit  and  district 
courts  for  either  of  the  districts  of  North  Carolina 
may  order  a  grand  or  petit  jury,  or  both,  to  attend 
any  special  term  thereof,  by  an  order  to  be  entered 
of  record  thirty  days  before  the  day  on  which  such 
special  term  is  appointed  to  convene.  (Rev.  Stats, 
sec.  816.) 

North  Dakota. — When  the  circuit  court  and 
district  court  is  held,  as  provided  in  this  act,  at 
the  same  time  and  place,  one  grand  and  one  petit 
jury  only  shall  be  summoned  and  serve  in  both 
said  courts.   (26  U.  S.  Stats.  14.) 

South  Dakota. — Similar  provisions  of  the  stat 
ute.   (26  U.  S.  Stats.  14.) 

Ohio. — One  grand  jury  and  one  petit  jury  only 
shall  be  summoned,  and  serve  in  both  of  said  courts 
at  each  term  thereof.    (20  TJ.  S.  Stats.  101.) 

Northern  and  Southern  Districts. — All  grand  and 
petit  jurors  summoned  for  service  in  each  division 
shall  be  residents  of  such  division.  All  mesne  and 
final  process,  subject  to  the  provisions  hereinbefore 
contained,  issued  in  either  of  said  divisions,  may  be 
served  and  executed  in  either  or  both  of  the  divis- 
ions. (20  U.  S.  Stats.  101;  1  Sup.  Rev.  Stats.  339; 
21  TJ.  S.  Stats.  64;  1  Sup.  Rev.  Stats.  509.) 
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South  Carolina  — The  grand  and  petit  juries 
for  the  district  court  sitting  in  the  western  district 
of  South  Carolina  shall  be  drawn  from  the  inhabit- 
ants of  said  district  who  are  liable,  according  to 
t]ie  laws  of  said  State,  to  do  jury  duty  in  the  courts 
thereof;  and  all  jurors  shall  be  drawn  during  the 
sitting  of  the  court  for  the  next  succeeding  term. 
(Rev.  Stats,  sec.  817.) 

Tennessee. — All  gi-and  and  petit  jurors  sum- 
moned for  service  in  each  division  shall  be  resi- 
dents of  such  division.  All  mesne  and  final  process 
subject  to  the  provisions  hereinbefore  contained, 
issued  in  either  of  said  divisions,  may  be  served 
and  executed  in  either  or  both  of  the  divisions. 
(21  U.S.  Stats.  175.) 

Vermont. — The  clerk  of  the  district  court  for 
Vermont  shall  not  cause  a  petit  jury  to  be  sum- 
moned or  returned  to  any  session  in  which  there 
shall  appear  to  be  no  issue  proper  for  trial  by  jury, 
unless  by  special  order  of  the  judge.  (Rev.  Stats, 
sec.  807.) 

In  the  district  of  Vermont,  it  shall  be  the  duty 
of  the  circuit  court,  at  its  regular  sessions,  to  give 
in  charge  to  the  grand  juries  all  crimes,  offenses, 
and  misdemeanors  which  are  cognizable  as  well  in 
the  district  court  thereof  as  in  the  said  circuit 
court.     (Rev.  Stats,  sec.  818.) 
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